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LIVES 

OF  THE 

Chief   Justices   of   England. 


CHAPTER   XX. 

LIFE   OF   LORD   CHIEF  JUSTICE   PEMBERTON. 

The  career  of  our  next  Chief  Justice  is  more  check-    chap. 
ered  by  extraordinary  vicissitudes  than  that  of  any  other  ^lance^at 
legal  dignitary  mentioned  in  the  annals  of  Westminster  rfSk^^ 
Hall.     While  yet  a  youth,  he  had  wasted  his  substance  Pember- 
bv  riotous  living,  and  incurred  enormous  debts.-    With- 
out education,  without  character,   without  friends,  a 
slave  to  the  worst  propensities  and  habits,  he  was  de- 
prived of  his  liberty  and  became  the  associate  of  the 
most  profligate  of  mankind.     As  the  law  then  stood, 
there    were    no    means   of   ever  obtaining    his    libera- 
tion without  satisfying  the  demands  of  his  creditors, 
and    there    seemed    a    certainty    that    he    must    sink 
deeper   and  deeper   in    misery    and    in   depravity  till 
he  expired  in  his  cell.     But  a  prison  served  him  for 
a  school,  for  a  university,  and   for   an   inn    of   court. 
Here  he  became  an  elegant  scholar,  a  profound  law- 
yer, and  qualified  to  run  the  race  of  honorable  rivalry 
with  those  who  had   taken  full  advantage  of  regular 
tuition   and    training.      By    his   own    exertions,    while 
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CHAP,  still  a  prisoner,  he  not  only  maintained  himself  credit- 
ably, but  made  an  arrangement  for  the  discharge  of 
all  his  pecuniary  engagements.  Starting  at  the  bar, 
though  he  was  at  first  taunted  as  a  "  jail-bird,"  he  was 
soon  run  after  as  a  distinguished  advocate ;  and  he 
attained  the  highest  honors  of  his  profession.  When 
he  was  placed  on  the  bench  and  it  might  have  been 
thought  that  his  adventures  were  at  an  end,  the  re- 
markable strokes  of  adverse  and  auspicious  fortune  to 
which  he  was  destined  were  only  beginning.  Thrice 
was  he  removed  from  high  judicial  situations,  which 
he  filled  with  credit,  by  the  rude  hand  of  arbitrarj- 
power.  Again  and  again  he  recommenced  pleading 
causes  for  clients  in  the  courts  in  which  he  had  pre- 
sided. After  trying  Lord  Russell,  he  was  counsel  for 
the  Seven  Bishops.^  The  Revolution  brought  him  no 
repose.  Having  been  punished,  by  Charles  II.  and 
James  II.,  for  imputed  judicial  independence,  and  sup- 
posed leaning  to  liberal  principles,  he  was  sent  to 
Newgate  by  the  Convention  Parliament  on  the  charge 
of  favoring  despotism  and  violating  the  privileges  of 
Glance  at  the  Housc  of  Commons.  His  character,  likewise, 
{"er Z^'^^''^'^'  from  its  varied  and  delicate  lights  and  shadows,  pre- 
sents an  interesting  subject  for  contemplation.  We 
become  a  little  tired  of  Hale,  from  his  uniform  good- 
ness; and  we  are  sure  that,  on  every  occasion,  Scroggs 
will  show  himself  sordid  and  cruel.  There  being  no 
struggle  in  the  mind  of  either  of  them,  we  ma}-  at  last 
regard  the  one  with  apathy,  and   the  other  with  un- 

I.  The  Seven  Bishops  were  Archbishop  Sancroft  of  Canterbury,  Bish- 
ops Ken  of  Bath  and  Wells,  White  of  Peterborough,  Lloyd  of  St.  Asaph, 
Trelawney  of  Bristol,  Lake  of  Chichester,  and  Turner  of  Ely.  They  drew 
up  at  Lambeth  a  petition  against  James  II. 's  requiring  the  clergy  to  read 
his  Declaration  of  Indulgence  during  divine  service  in  their  churches 
(May,  1687).  Arrested,  and  accused  of  publishing  a  seditious  libel,  they 
were  tried  before  venal  judges  and  a  packed  jury.  But  on  June  30  they 
were  acquitted  in  the  midst  of  great  popular  rejoicings. — Low  and  Pull- 
ing s  Diet,  of  Eng.  Hisl. 
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mixed   disgust.     Fcmbcrton,   when   he  entered   public    ^H^''' 

life,  felt  a   passion   for  preferment,  b\-   wliicli   lie   was 

sometimes  led  to  do  what  was  wrong,     lint  he  had  a 

conscience :  when  he  transgressed  the  line  of  rectitude 

he  was  visited  by  remorse  ;  and,  though  he  yielded  to 

compliances   which   he   condemned,  yet,  rather   than 

recklessly  follow  the  example  of  some   unscrupulous 

judges  who  were  his  contemporaries,  he  was  willing  to 

sacrifice  the  objects  which  were  dearest  to  his  heart. 

Thus  he  might  have  been  addressed  : 

..."  Thou  wouldst  be  great ; 
Art  not  without  ambition  ;  but  without 
The  illness  should  attend  it.     What  thou  wouldst  highly, 
That  wouldst  thou  holily  ;  wouldst  not  play  false, 
And  yet  wouldst  wrongly  win."  ' 

He  was  descended  from  the  Pembertons  of  Pem-Hisoripn 

.         ,  f    T  T 1  •       r      ,  ^""^  educa- 

berton  m  the  county  of  Lancaster.  His  father,  who 'ion. 
was  of  a  junior  branch  of  that  family,  had  been  a  mer- 
chant in  London,  and  had  died  while  still  a  young 
man,  leaving  a  considerable  fortune  to  be  divided 
among  five  infant  children.  These  were  all  carried 
off  b)'  the  smallpox  except  Francis,  in  wliom,  there- 
fore, the  whole  property  centred.  It  would  have  been 
well  for  him  if  his  mother  had  died  at  the  same  time ; 
for  she  was  a  silly  woman,  and  spoiled  him  by  exces- 
sive indulgence.  After  her  husband's  death,  she  took 
a  house  in  the  town  of  St.  Albans,  where  she  had  some 
relations ;  and  young  Frank  was  put  to  school  there. 
His  parts  were  very  lively,  and  he  could  learn  much 
in  a  little  time ;  but  he  was  sickly,  and,  under  pretence 
of  nursing  him,  she  kept  him  almost  constantly  idle  at 
home.  At  fifteen  he  could  read  and  write  prett}^  well,  a.d.  1640. 
and  had  picked  up  a  little  smattering  of  Greek  and 
Latin.  He  was  then  sent  to  Emmanuel  College,  Cam- At  Cam- 
bridge,^ and  there  he  remained  above  four  years  :  but,  "  ^^' 

1.  Machtth,  Act  i.  sc.  5. 

2.  Admitted  12th  August,  1640. 
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CHAP,  although  he  contrived  to  take  the  degree  of  B.A.,  it 
was  remarked  by  his  tutor,  Dr.  Benjamin  Whitchcote, 
that,  '•  notwithstanding  all  the  pains  taken  upon  him, 
from  his  giddiness,  and  the  difficulty  of  fixing  his  at- 
tention, when  he  left  Cambridge  he  had  little  more 
knowledge  of  books  than  he  brought  with  liim  from 
St.  Albans." 
He  is  en-  Xo  finish  his  education  it  was  resolved  to  send  him 

tered  at  the 

Temple,     to  an  Inn  of  Court;  and  on  the  14th  of  October,  1645, 
he  was  admitted  a  member  of  the  Honorable  Society 
of  the  Inner  Temple.^     There  was  no  expectation  of 
his  following  the  law  as  a   profession ;  but,  the  civil 
war  being  extinguished,  young  men  of  family  and  fort- 
une again  attended  "  Readings  "  and    "  Moots,"    that 
they  might  acquire  enough  of  law  to  qualify  them  to 
manage    their  estates   and  to  act   as   Justices   of   the 
Quorum. 
Hisprofli-         While  at  Cambridge,  although  Pemberton  had  been 
of  life.       idle  and  listless,  his  morals  had  remained  uncontami- 
nated  ;  but  he  now  made  the  acquaintance  of  a  set  of 
young  men  who  initiated  him  in  all  sorts  of  debauch- 
er)'.     Several  of  them   had,  for  a  short  time,  carried 
arms  for  the   King,  and  thought  that  they  could  still 
safely  show  their  hatred  of  the  Roundheads  bv  outvy- 
ing  the    licentiousness   which    had    distinguished    the 
Cavaliers  when  they  were  serving  in  the  field.     The 
A.D.  1646.   following  3'ear  Pemberton  was  of  age,  and,  according 
to  his  father's  will,  he  came  into  possession  of  his  fort- 
une.    This  was  speedily  known  to  his  dissolute  com- 
panions, some  of  whom  were  in  great  pecuniarv  diffi- 
culties and  driven  to  live  upon  their  wits.     Besides 
He  wastes  tavcms,  theatres,  and  other  such  places  of  dissipation, 
mon^*"'    they  carried  him   to  gaming-houses,  engaged   him   in 
A. 11.  1647.   deep   play,    and,   in    the    course   of   eighteen    months, 

1.  He  is  described  as  son  of  Radulph  Pemberton,  of  St.  Albans  in  the 
county  of  Herts,  Esq. 
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stript  him  of  ever)-  Carolus  lie  liad  in  tiie  uorlci.  ^Ut'- 
More  tlian  liiis,  they  not  only  led  him  to  contract 
large  debts  for  clothes,  wine,  horses,  etc.,  for  his  own 
use,  but  to  become  surety  for  them  to  tradesmen  and 
money-changers.  In  consequence,  his  mortgaged  lands 
were  foreclosed  or  taken  under  elegiis  :'^  judgments 
being  entered  upon  the  bonds  and  statutes  which  he 
gave  to  his  creditors,  all  his  movables  were  swept 
away  under  ^.  /<7j-.;  and  at  length  a  relentless  lew,  whoi'^!,^/^°"" 

''  ■>     ■>        '  ^  J         1  fined  for 

had  lately  returned  into  England,  from  which  the  race  i^*" '"  *'"^ 

-'  "  Fleet. 

had  been  banished  since  the  time  of  Edward  I.,  sued '^;°- '6'»7— 

1652. 

out  a  ca.  sa.  against  him  for  a  large  sum  of  money 
borrowed  to  pay  a  gaming  debt,  and  shut  him  up  in 
the  Fleet. 

He  had  not  been  sober  for  many  weeks,  and  it  was 
some  time  before  he  could  fully  understand  where  he 
was  and  what  had  befallen  him.  Amidst  the  squalor 
which  surrounded  him,  he  was  surprised  to  find  loud 
revelry  going  forward,  and  he  recognized  faces  that  he 
had  seen  in  the  haunts  of  vice  which  he  had  been  in 
the  habit  of  frequenting.  He  was  obliged  to  pay  the 
garnish  which  they  demanded  of  him  ;  but  he  resolutely 
refused  to  join  in  their  orgies.  He  awoke,  as  it  were, 
from  a  dream,  and  was  at  first  almost  entirely  over- 
powered b)'  the  horrors  of  his  situation.  He  used 
afterwards  to  relate  "that  some  supernatural  influence 
seemed  to  open  his  eyes,  to  support  him,  and  to  make 
a  new  man  of  him."  He  contrived  to  get  a  small  dis-  Hisref- 
mal  room  for  his  own  use  without  a  chum,  and  in  this 
he  shut  himself  up.  He  tasted  nothing  but  the  bread 
and  water  which  were  the  prison  allowance ;  and  his 
share  of  some  charitable  doles  arising  from  fees  on  the 
last  day  of  term,  and  other  such  sources,  he  gave  away 

I.  A  writ  of  execution  by  which  a  defendant's  goods  are  apprized  and 
delivered  to  the  plaintiff,  and,  if  not  sufficient  to  satisfy  the  debt,  one 
moiety  of  his  lands  are  delivered,  to  be  held  till  the  debt  is  paid  by  the 
rents  and  profits. —  H'e/'st^y's  Diet. 
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''xx.^'  ^°  Others.  What  we  have  chief! v  to  admire  is,  that  he 
nobly  resolved  to  supply  the  defects  of  his  education, 
— to  qualif}-  himself  for  his  profession, — to  pay  his 
debts  b}-  industry  and  economy, — and  to  make  himself 
respected  and  useful  in  the  world.  The  resolution  was 
formed  in  a  hot  fit  of  enthusiasm,  but  it  was  persevered 
in  with  cool  courage,  unflinching  steadiness,  and  brill- 
iant success.  He  was  able  to  borrow  books  by  the 
kindness  of  a  friend  of  his  father's  who  came  to  visit 
him.  Bitterly  regretting  the  opportunities  of  improve- 
ment which  he  had  neglected  at  school  and  at  college, 
The  credit- he  devoted   a   certain   number  of  hours  dailv   to  the 

able  em- 
ployment   classics  and  to  the  best  English  writers — takina:  partic- 

of  his  time.  .  .  ,  *   ^ 

ular  delight  in  Shakspeare's  plays,  although  the  acting 
of  them  had  ceased,  and  they  were  not  yet  generally 
read.  The  rest  of  his  time  he  devoted  to  the  Year- 
books, to  the  more  modern  Reports,  to  the  Abridg- 
ments, and  to  the  compiling  of  a  huge  Commonplace 
Book  for  himself,  which  might  have  rivalled  Brooke, 
Rolle,  and  Fitzherbert.  His  mode  of  life  was  observed 
with  amazement  and  admiration  by  his  fellow  pris- 
oners, who,  knowing  that  he  was  a  Templar,  and  that 
he  was  studying  law  night  and  day,  concluded  that  he 
His  legal    must  be  dcepK'  skilled  in  his  profession,  and  from  time 

services  to  -^  ... 

his  fellow  to  time  Came  to  consult  hmi  m  their  own  affairs, — 
particularly  about  their  disputes  with  their  creditors.' 
He  reall\-  was  of  essential  service  to  them  in  arranging 
their  accounts,  in  examining  the  process  under  which 
they  were  detained,  and  in  advising  applications  to  the 
courts  for  relief.  They,  by  and  b)-,  called  him  the 
"  Councillor"  and  the  "  Apprentice  of  the  Law,"^  and 
such  as  could  afford  it  insisted  on  giving  him  fees  for 

1.  The  Fleet  was  then  by  far  the  most  populous  civil  prison,  for  it 
not  only  contained  the  debtors  of  the  Court  of  Common  Pleas,  but  all 
who  were  committed  by  the  Court  of  Chancery. 

2.  This  used  to  be  the  designation  of  barristers  till  they  were  made 
Sergeants. 


prisoners. 


LIFE   OK  CHIEF   JUSTICE    I'EMBEKTON.  ^ 

his  advice.  With  flicsc  he  houijlit  liooks  which  it  was  ^™''- 
necessar\'  that  he  shoiihi  always  have  b}'  him  for 
reference.  To  add  to  his  fund  for  this  piirjiose,  he 
copied  and  he  drew  law  papers  lor  the  attorneys, 
receivinj;  so  much  a  folio  foi-  his  performances.  By 
these  means  he  was  even  able  to  pay  off  some  of  the 
smallest  and  most  troublesome  of  his  creditors.  Bur- 
net, whose  love  of  the  niar\ellous  sometimes  betrays 
him  into  exasi^jTcration,  althoui^li  his  sincerity  may  gen- 
erally be  relied  ujion.  says  that  f'cniberton  "  \\\\  many 
years  in  jail  ;  "  '  but  according  to  the  best  information 
I  have  been  able  to  obtain,  the  period  did  not  exceed 
five  years.     He  obtained  his  discharge  by  entering  intOA.o.  1652. 

,  •,  1     1   ■  .        •        I  ..He  makes 

a  very  rational  arrangement  with  his  principal  credit- an arrange- 
ors.     Alter  pointing  out  to  them  the  utter  impossibility  his  credu- 
of   their   being   ever   satisfied    while    he    remained    in  discharged 
custody,   he  explained   to  them   the   profitable  career pr'son. 
which  was  before  him  if  he  could  recover  his  liberty, 
and  he  assured  them  of  his  determined  purpose  to. pay 
them  all  eveiy  farthing  that  he  owed  them  the  moment 
that  it   was  in  his  power  to  do  so.     Accordingly  the 
Jew,    after    stipulating   for    compound    interest,    and 
taking  a  fresh  security,  signed  a  warrant  for  entering 
satisfaction,  and,   all    the   detainers   being  withdrawn, 

I.  The  passage  is  curious  :  "  His  rise  was  so  particular,  that  it  is 
worth  the  being  remembered.  In  his  youth,  he  mixed  with  such  lewd 
company,  that  he  quickly  spent  all  he  had,  and  ran  so  deep  in  debt,  that 
he  was  cast  into  a  jail.  v>ln're  lu-  iiy  mnity  years  ;  but  he  followed  his 
studies  so  close  in  the  jail,  that  he  became  one  of  the  ablest  men  of 
his  profession." — Oivn  Times,  ii.  144.  Roger  North,  with  much  quaint- 
ness,  adheres  closer  to  the  truth  in  his  slight  sketch  of  Pemberton  : 
"  This  man's  morals  were  very  indifferent  ;  for  his  beginnings  were  de- 
bauched, and  his  study  and  first  practice  in  the  jail.  For  having  been 
one  of  the  fiercest  town  rakes,  and  spent  more  than  he  had  of  his  own, 
his  case  forced  him  upon  that  expedient  for  a  lodging  ;  and  there  he 
made  so  good  use  of  his  leisure,  and  busied  himself  with  the  cases  ot 
his  fellow  collegiates,  whom  he  informed  and  advised  so  skilfully,  that 
he  was  reputed  the  most  notable  fellow  within  those  walls  ;  and, 
at  length,  he  came  out  a  sharper  at  the  law." — Life  of  Gmlfoni,  ii. 
123. 
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CHAP. 
XX. 


He  is  wel- 
comed at 
the  Inner 
Temple 
Hall. 


He  is 
called  to 
the  bar. 
Nov.  27, 
i654- 


His  suc- 
cess. 


Pemberton  could  again  see  the  green  fields  and  breathe 
the  pure  air  of  heaven.' 

The  creditable  employment  of  his  time  in  prison 
became  well  known  in  the  Inner  Temple  Hall,  and  he 
was  welcomed  there  very  cordially.  Imprisonment 
for  debt  was  by  no  means  so  degrading  then  as  we  are 
apt  to  suppose.  Even  so  late  as  the  reign  of  George 
III.  a  great  leader  of  the  Western  Circuit  was  often 
obliged  to  avail  himself  of  his  privilege  to  be  free  from 
arrest ;  and  I  myself  have  conversed  with  men  who 
remembered  an  eminent  conveyancer,  and  an  eminent 
special  pleader,  both  continuing  in  very  extensive 
business  while  confined  in  the  King's  Bench  prison. 
Pemberton's  errors  were  regarded  as  more  venial  from 
the  recollection  of  his  extreme  youth  when  his  debts 
had  been  contracted,  and  of  the  manner  in  which  he 
had  been  led  astray  by  bad  company. 

Having  kept  the  requisite  number  of  terms,  and 
done  all  his  exercises,  on  the  27th  of  November,  1654, 
he  was  called  to  the  bar.^  Although  inclined  to 
monarchical  principles,  he  did  not  scruple  to  take  the 
oath  "  to  be  true  to  the  Commonwealth,"  and  he  prac- 
tised successively  under  the  republican  Chief  Justices 
RoUe,  Gl3'n,  and  Newdigate. 

His  rise  into  business  was  rapid.  He  first  got  into 
practice  in  the  Palace  Court  at  Westminster, — next  in 

1.  At  this  time  there  were  no  "  Rules  of  the  Fleet,"  or  district  round 
the  prison  considered  to  be  part  of  it  ;  and  all  committed  to  it  were 
kept  in  salvd  et  arcid  ciistodid.  This  was  not  the  first  instance  of  legal 
studies  going  on  within  its  walls.  The  famous  treatise  called  Fleta 
was  written  by  a  lawyer  confined  in  the  Fleet  in  the  reign  of  Edward  I. 

2.  Books  of  Inner  Temple — from  which  it  appears  that  he  was  called 
to  the  bench  on  the  5th  of  February,  1671,  and  was  elected  Reader  on 
the  2ist  of  January,  1674.  His  arms  are  in  the  Inner  Temple  Hall,  with 
the  following  inscription  : 

"  Franciscus  Pemberton  A' 

Serviens  ad  legem.      Elect. 

Lect.  Quadra  A°  1674." 
I  am  indebted  for  this  and  much  other  valuable  information  to  the  kind- 
ness of  Mr.  Martin,  the  sub-treasurer  of  the  Inner  Temple. 
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the  Court  ol   Kinj^'s   Ik-ncli,     and    before   he   had   been    CHAK 
seven  years  at  the  bar  he  had  discliarj^ed  all  his  debts, 
including  jjriiici])al  and  compound  interest  for  the  Jew 
— whom  he  now  regarded  as  his  best  benefactor. 

Soon  after  the  Rest(jration  lie  became  intimate  with  Heisap- 
Sir  Jeffrey    Palmer,   the    Attorney    General,  and    was ''•"Devil"  10 

I  1  I  •      .i  r^        -I  ••   ,  '  -1.  ,  the  Attor- 

employed  as  his  "  Devil  to  prepare  indictments  and  ney  Gen- 
argue  demurrers.  In  a  few  years  he  was  succeeded  in  I".' ,668. 
this  office  by  North  (afterwards  Lord  Keeper  Guil- 
ford) ;  but  he  still  held  briefs  in  all  state  prosecutions 
as  counsel  for  the  Crown.  He  was  allowed  to  conduct 
the  trial  of  the  apprentices  charged  with  high  treason 
because  they  had  pulled  down  some  disorderly  houses 
in  Moorfields,  the  Attorney  General  himself  being 
ashamed  to  appear  in  it.  Pemberton  contented  him- 
self with  a  brief  statement  of  the  facts,  leaving  to  Lord 
Chief  Justice  Kelynge  the  odium  and  the  ridicule  of 
laying  down  the  law.' 

In  Easter  Term,  1675,  he  was  called  to  the  degree  "« is  made 

r    f  1  T^  1   •  a  Sergeant. 

of  hergeant-at-law.  from  this  time  he  seems  to  have a.d.  1675. 
been  by  far  the  most  distinguished  advocate  practising 
at  the  English  bar.  He  was  leading  counsel  for  the 
appellants  in  the  famous  appeals  from  the  Court  of 
Chancery  to  the  House  of  Lords,  in  which  members  of 
the  House  of  Commons  were  respondents. 

Now  arose  a  dispute  between  the  two  Houses  for  contest 
the  possession  of  his  body,  which  had  nearly  ended  inbeuvL'"™ 
civil   war.     In  spite  of  a  resolution  of   the  House  of^oJ^gsof 
Commons  that  it  would  be  a  breach  of  their  privileees  ^^''''^' 

^  ^       ment. 

for  any  lawyer  to  act  in  these  appeals,  Sergeant  Pem- 
berton, with  becoming  spirit,  appeared  at  the  bar  of 
the  House  of  Lords  and  argued  stoutly  for  his  clients. 
The  Commons  therefore  voted  that  he  had  been  guilty 
of  a  breach  of  their  privileges,  and  ordered  him  to  be 
taken  into  custod}'  by  the  Sergeant-at-arms  ;    but   as 

I.  6  St.  Tr.  S70  :  iiiitc-.  vol.  ii.  p.  26g. 
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*^^^P.    soon  as  the  order  had  been  executed,  the  Lords  passed 
Contest      a  counter-resolution  that  it  was  a  breach  of  their  privi- 

about  him  ^  _  ^  '         ^ 

between     legcs  to  molcst  him   for  doing:  his  duty  under   their 

the  two  *=       .  &  .- 

Houses  of  sanction, — and  ordered  the  officer  of  their  house,  the 

Parlia- 
ment,        Usher  of  the  Black  Rod,  to  set  him  at  liberty.     It  so 

continued.  i       i  i  i  ■  •        ,        ,-, 

happened,  that  the  two  champions  met  in  the  Court  of 
Requests  when  the  Sergeant-at-arms  was  conducting 
Pemberton  to  safer  custody.  The  Usher  of  the  Black 
Rod,  with  his  attendants,  gave  the  assault  on  the  Ser- 
geant-at-arms, who  fled  ignominiously,  and  Pemberton 
was  the  prize  of  the  victors.  The  Commons,  in  a 
fury,  passed  a  violent  resolution  against  the  pusilla- 
nimity of  their  officer,  and  ordered  that  the  man  who 
had  defied  their  power  should  be  immediately  recapt- 
ured. Sergeant  Pemberton,  not  aware  of  this  pro- 
ceeding, and  thinking  that  the  danger  was  over, 
returned  next  morning  to  the  practice  of  his  profession 
in  the  Court  of  Common  Pleas;  but  Speaker  Seymour, 
who  had  been  deeply  mortified  by  the  abasement  of 
the  assembly  over  which  he  presided,  as  he  walked  up 
Westminster  Hall  to  occupy  the  chair,  spied  Sergeant 
Pemberton  wearing  his  coif  and  partv-colored  robes, 
— ran  up  to  him,  seized  him,  and,  with  the  assistance  of 
some  messengers  who  were  following  in  his  train, 
lodged  him  in  Little-Ease,  the  prison  of  the  House  of 
Commons, — from  whence  he  was  transferred  to  the 
Tower  of  London.  The  Lords  next  made  an  order  on 
the  Lieutenant  of  the  Tower,  requiring  him  to  dis- 
charge the  prisoner,  and,  when  this  was  disobeyed, 
resorted  to  the  novel  expedient  of  issuing  a  writ  of 
habeas  corpus  for  bringing  his  body  to  their  bar.  The 
Commons,  on  the  other  hand,  resolved  "  that  no  per- 
son committed  by  them  for  breach  of  privilege  ought, 
by  writ  of  habeas  corpus  or  any  other  authority  what- 
ever, be  made  to  appear  in  the  House  of  Lords  ;  that 
the  writ  of  habeas  corpus  issued  by  the  Lords  for  bring- 
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ing  up  the  body  of  Sergeant   Pcmbcrton  was  insuHi-    '-"^^• 
cient    and  illegal ;  and  that  they  would  protect  their 
Sergeant-at-arms,  the  Lieutenant  of  the  Tower,  and  all 
others   who  should    obey  the    law   by  conforming   to 
their  orders." 

Shaftesbury,  who  had  brought  about  this  quarrel  shafies- 
on  purpose  to  prevent  the  passing  of  the  Test  Act,'  object  in 

II  ■         1     1   ■  1  •  T^i  III  bringing 

had  gained  his  object.  1  he  next  step  would  have  about  thu 
been  a  battle-royal  between  the  members  of  the  two ''"*"*' 
Houses,  and,  notwithstanding  the  disparit)-  of  numbers 
on  the  side  of  the  Lords,  they  would  have  had  power- 
ful assistance  from  the  mob,  who  on  this  occasion 
approved  of  their  proceedings.  As  the  onl}-  means  of 
obviating  so  great  a  calamity,  the  King  suddenly  put 
an  end  to  the  session  by  a  prorogation,  and  Sergeant 
Pemberton  was  set  at  liberty-.  It  was  allowed  that 
during  the  whole  affair  he  had  conducted  himself  with 
perfect  proprietv.  and  he  now  stood  verv  high  in 
public  estimation. - 

Although    he     felt    a    great    desire    for    political*  d.  1675 
advancement,  he  would  not  enter  the  House  of  Com- Pembe'r- 
mons,  and  he  could  not  make  up  his  mind  boldly  to  scruples 
join  either  of  the  contending  parties.     He  highly  dis-eration" 
approved  of  the   profligate  measures  of   the  Cabal. 
and  the  succeeding  administrations  were  little  more  to 
his  mind  ;  but  he  considered  Shaftesbury,  the  leader 
of  the  patriots,  as  the  most  unprincipled  statesman  of 
the  times,  and  he  would  sooner  have  died  in  obscuritv 
than   enlist  under   his   banner.     On   the  contrary,   he 
professed  a  respect  for  the  Earl  of  Danbv.  and  he  w-as 

1.  The  Test  .Act  (1673)  "'as  a  measure  passed  in  the  reign  of  Charles 
II.,  and  was  intended  to  exclude  from  office  the  Catholic  councillors  of 
the  King.  It  required  all  persons  holding  any  oflSce  of  profit  or  trust 
under  the  Crown  to  take  the  oaths  of  allegiance  and  supremacy,  receive 
the  sacrament  according  to  the  rites  of  the  Church  of  England,  and  sub- 
scribe the  declaration  against  transubstantiation.  It  was  not  repealed 
until  1&2S.—L0-M  atid  Pullins's  Diet,  of  Etig.  Hist. 

2.  6  St.  Tr.  1121-11S8. 
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C"^''-    loud  in  bestowing  praise  on  Lord  Chancellor  Notting- 
ham, who  had  proved  himself  the  reformer,  or  rather 
founder,  of  our  Equity  code. 
He  is  With    such   scruples   and    such   moderation,   there 

the  bench    sccmed  as  yet  little  chance  of  his  ever  being  made  a 

as  a  Puisne  .^,  .    ,     ,         .  .  ,  .    ,  .  ,  .        . 

Judge.        Chiei   Justice  in    those  violent   times;    but,   enjoying 

April  30.  ,  ^ .  ,  1     ,  .  . 

1679.  much  reputation  as  a  lawyer,  and  having  given  no 
offence  to  either  side,  there  was  little  surprise  ex- 
pressed when  he  was  made  a  Puisne  Judge  of  the 
King's  Bench,  and  was  knighted.  The  object  of  his 
promotion  probably  was  to  support  the  dignity  of  that 
court,  which  had  been  very  much  lowered  bv  the 
ignorance  and  brutalit}'  of  Chief  Justice  Scroggs. 

He  gives  Sir    Francis  gave  satisfaction  both  as  a  Civil  and 

satisfaction  ^..,,1  Tir  -i  , 

bothasa    Criminal  Judge.     In  the  lormer  capacity,  he  caused 

Civil  and  ,  , .  ,  i  1      »  1  , 

Criminal  somc  grumbling  among  the  old  stagers  by  showing,  as 
"  ^^'  they  alleged,  too  little  respect  for  precedent  and 
authority  ;  but  he  was  deeply  versed  in  jurisprudence 
as  a  science,  and  he  thought  it  better  to  be  governed 
by  a  right  principle  than  by  a  wrong  decision.  He  sat 
both  in  the  King's  Bench  and  at  the  Old  Baile}-,  on  the 
trial  of  the  principal  persons  said  to  be  implicated  in 
the  Popish  Plot. 

Sometimes  he  gently  interfered  to  mitigate  the 
ferocity  of  his  Chief, — as  when  he  prevailed  in  having 
a  chair  placed  for  a  prisoner  at  the  bar  who  was 
unable  to  stand  ; '  and  when  he  got  off  a  bookseller, 
convicted  of  publishing  a  libel,  with  fine,  imprison- 
ment, and  pillory, — whom  Scroggs  wished  likewise  to 
have  whipped  publicly  at  the  cart's  tail.^  But  he 
never  took  a  bold  part  in  seeking  to  discredit  false 
His  witnesses  and  to  save  innocent  lives.     He  thought  that 

"he  Popish  there  was  some  foundation  for  the  story  of  the  Popish 
Plot,  although  it  might  be  greatly  exaggerated.  For 
this  reason,  he  would  not  join   Scroggs  when  that  mis- 

1.  7  St.  Tr.  S32.  2.  7  St.  Tr.  932. 
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creant,  to  please  the  Government,  suddenly  wheeled  '^H^''- 
round,  and  represented  Oates  and  Bedloe  as  evil 
spirits,  after  having  hailed  them  as  guardian  angels. 
Thus  he  gave  mortal  offence,  not  only  to  Scroggs 
personall)',  but  to  the  Government,  and  in  less  than 
two   years  from   the  time  of  his  appomtment  he  wasHe'sdis- 

'  placed,  and 

angrilv  dismissed.'  return-,  to 

*        ■  .  .  the  bar. 

He  returned  to  the  bar,  and  practised  in  the  Com-  i-'eb.  17, 

.  1680. 

mon   Pleas  before   Lord   Chief   Justice  North.      Says 

Roger, — "  However  some  of  his  brethren  were  apt  to 

insult  him,  his  Lordship  was  always  careful  to  repress 

such   indecencies ;    and   not  only  protected,   but  used 

him  with  much  humanity  :  for  nothing  is  so  sure  a  sign 

of  a  bad  breed  as  insulting  over  the  depressed.'"^ 

He  immediately  recovered  his  practice,  and  was 
in  higher  estimation  than  ever.  But,  with  his  usual 
caution,  he  refrained  from  taking  part  in  the  tremen- 
dous struggle  which  now  arose  respecting  the  ex- 
clusion of  the  Duke  of  York  from  the  throne  ;  saying, 
"  that  it  was  the  part  of  a  good  subject  to  respect 
hereditary  right,  and  to  leave  any  question  for  altering 
hereditary  succession  to  the  King  and  the  Parliament." 

On  his  leaving  the  King's  Bench,  that  court  fell 
into  deeper  and  deeper  disrepute ;  and,  that  the  state 
prosecutions  meditated  after  the  King's  triumph  on 
the  dissolution  of  the  Oxford  Parliament  might  be 
carried  on  with  any  chance  of  success,  it  was  indis- 
pensably necessar)^  that  a  new  Chief  Justice  should  be 
substituted  in  the  place  of  Scroggs.  After  long  delib- 
eration and  doubt,  it  was  resolved  to  offer  the  place  to 
Sir   Francis    Pemberton.     Much    reliance   was  placed 

1.  Burnet  says  that  "  he  was  turned  out  entirely  by  Scroggs's  means  ;" 
but  offence  was  taken  by  the  ministers,  that  he  did  not  sufficiently  run  at 
the  Popish  Plot,  which  the  King  now  ventured  openly  to  ridicule. 

2.  Life  of  Guilford,  ii.  125.  The  biographer,  with  his  usual  inac- 
curacy, refers  to  Pemberton's  second  return  to  the  bar  after  Guilford, 
holding  the  Great  Seal,  had  ceased  to  preside  in  the  Common  Pleas. 
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CHAP,    on  his  gratitude  if  he  should  receive  so  high  a  favor; 

and  it  was  hoped  that  his  fair  character  might  insure 

"redthe     ^'"^  cxtraordinarj'  weight  with  juries.     On  receiving 

office  of      Lord  Nottingham's  letter,  announcinsr  the  King-'s  com- 

Chief  Jus-  ^3  '  &  t5 

Kin^"""  i"^"ds,  his  perplexity  was  greater  than  his  pleasure. 
Bench        He  was  not  ignorant  that  Fitzharris's '  trial  for  hisrh 

A.D.   1681.  °  » 

treason  was  pending;  that  it  involved  an  important 
question  of  privilege  between  the  Crown  and  the 
House  of  Commons;  that  it  was  sure  to  be  followed 
by  others  in  which  the  King  was  passionately  eager  to 
succeed;  and  that  the  Whigs  against  whom  they  were 
to  be  directed,  although  at  present  prostrate,  were  still 
the  heads  of  a  powerful  party.  He  saw  at  a  glance 
the  delicate  and  difficult  situations  in  which,  as  the 
first  Criminal  Judge  of  the  land,  he  was  sure  to  be 
placed ;  dismissal  threatening  him  on  one  hand, 
impeachment  on  the  other.  Knowing  himself,  he 
dreaded  the  struggles  in  his  own  breast, — his  want  of 
moral  courage, — and  the  peril  of  his  doing  something 
dishonorable,  of  which  he  might  for  ever  after  repent. 
But  to  renounce  the  glory  after  which  he  had  so  long 
aspired,  of  having  his  name  enrolled  among  the  Chief 
Justices  of  England, — to  lose  the  opportunit}-  of  mak- 
ing himself  a  name  as  a  great  magistrate, — to  forego 
the  hope  of  being  able  to  amend  the  administration  of 

I.  Edward  Fitzharris  {d.  1681).  An  Irish  adventurer,  who  in  i6St 
concocted  a  libel  upon  the  King  and  the  Duke  of  York,  in  which  he  advo- 
cated the  deposition  of  the  one  and  the  exclusion  of  the  other.  This 
manuscript  he  probably  intended  to  place  in  the  study  of  one  of  the 
prominent  Whig  statesmen,  and  then,  by  discovering  it  himself  earn 
the  wages  of  an  informer.  He  was,  however,  betrayed  by  an  accom- 
plice, and  sent  to  the  Tower,  where  he  invented  a  Popish  Plot  for  the 
murder  of  the  King,  and  the  boiling  down  of  the  leading  Whigs  into  a 
jelly,  to  be  used  for  anointing  future  Popish  kings.  Fitzharris  was 
impeached  by  the  Commons,  but  the  Lords  declared  that  they  had  no 
power  of  trying  a  commoner,  as  that  would  be  a  violation  of  Magna 
Charta,  while  the  Commons  asserted  their  right  of  impeachment.  The 
dissolution  of  Parliament  settled  the  fate  of  Fitzharris.  who  was  tried 
for  high  treason  before  the  King's  Bench,  and  executed. — L070  and  Pull- 
ing s  Diet,  of  Eng.  Hist. 
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tlie  law,  by  (.-11111,^11011111^   and  solteninf^   the    Govern-    ^IJ^''- 
nient,  which,  as  it  was  now  stron£r,  might  easily  afford 
to  be   merciful, — while  he  might   be  obscurely   wran- 
gling at  the  bar  with  brother  sergeants,  to  see  an  un- 
principled rival  grasp  the  preferment ! — He  sat  down, 

'  ^  o         I  r  After  much 

wrote  an  acceptance,  and  on   the  first  da)^  of  Easter  hesitation 

•111-  rr-  •11*'^  accepts 

Term,    1681,   he  was   installed   in   the   otnce   with   the  it. 
usual  solemnities.' 

He  was  hardly  warm  in  his  seat,  when  Fitzharris's  He  tries 

.,,,.,  1      r  1   •  1  Fitzharris 

trial    for    high    treason    came     on     before    him;    and  for  high 
although  he  had  been  promoted  chiefly  that  he  might 
conduct  it  with  partiality,  he  finished  it  to  the  King's 
entire  satisfaction,  and  without  any  damage  to  his  own 
character. 

Fitzharris  was  a  consummate  scoundrel,  who  had 
offered  himself  as  a  witness  to  both  parties,  who  had 
deceived  both  parties,  and  whom  both  parties  had 
wished  to  hang; — the  courtiers,  by  indictment  for 
high  treason,  according  to  the  course  of  the  common 
law, — the  exclusionists,  b}'  parliamentary  impeach- 
ment. At  the  Oxford  Parliament,  the  impeachment 
was  voted  by  the  Commons,  and  rejected  by  the 
Lords  ;  and  two  days  afterwards  came  the  dissolution. 

In  the  month  of  April  following,  the  Attorney 
General  prepared  a  bill  of  indictment  for  high  treason, 
to  be  presented  to  the  grand  jury  of  the  county  of 
Middlesex.  In  charging  the  grand  jury,  the  Chief 
Justice  said,  "You  ought  not,  and  cannot,  take  any 
notice  of  any  votes  of  the  House  of  Commons.  You 
are  sworn  to  inquire  of  the  matters  given  you  in 
charge.  By  the  opinion  of  all  the  Judges  you  are 
bound  to  find  a  true  bill,  if  there  be  evidence  enough 
before  you  to  prove  the  charge." 

The  prisoner  having  afterwards  pleaded  the  pen- 
dency of  the  impeachment  in  abatement,  by  way  of 

I.  2  Shower,  159;   i  V'tntris,  354. 
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CHAP,    showing  that  the  Court  of  King's  Bench  had  not  juris- 
Fitxharris's  diction   to  trv  him,  and  the  Attorney  General  having 

trial,  con-  /  .  "^  ,.     • 

tinued.  demurred,  the  question  was  argued  at  prodigious 
length.  One  Judge  was  inclined  in  favor  of  the  plea, 
but  it  was  overruled,  Pemberton  merely  saying,  "  My 
brother  Jones  and  my  brother  Raymond  agree  with 
me  that  it  is  bad." 

Upon  the  merits,  a  strong  case  was  made  out 
against  Fitzharris  on  his  own  confessions,  for  he  had 
pretended  to  be  an  accomplice  in  the  Popish  Plot,  and 
his  scheme  had  been  to  make  money  by  falsely  ac- 
cusing himself  and  others.  It  was  likewise  proved 
against  him  that  he  had  printed  a  pamphlet  advising 
that  the  King  should  be  assassinated.  He  represented 
that  he  had  been  employed  as  a  spy  by  the  Govern- 
ment to  distribute  it  among  obnoxious  persons,  who 
were  to  be  apprehended  with  copies  of  it  in  their 
pockets  ;  and  he  called  as  his  witness  the  Duchess  of 
Portsmouth,  who  acknowledged  that  the  King  had 
given  him  money,  although  she  swore  that  it  was 
purely  as  a  gratuity.  Fitzharris  was  convicted  and 
executed. 

The  trial  was  by  no  means  creditable  to  any  of 
those  who  were  concerned  in  it ;  but  I  cannot  say  that 
any  peculiar  blame  was  imputable  to  Chief  Justice 
Pemberton,  for,  during  the  whole  proceeding,  he  per- 
fectly preserved  his  temper,  he  laid  down  no  bad  law, 
and  he  cannot  be  accused  of  having  perverted  the 
facts.  Yet  he  must  have  had  a  suspicion  that  the  case, 
apparently  made  out  for  the  Crown,  was  founded  on 
collusion  and  artifice ;  and,  although  he  so  managed 
the  trial  as  to  escape  public  censure,  his  recollection 
of  it  must  have  caused  him  a  pang  for  the  rest  of  his 
days.* 

In  the  next  important  case  which  was  tried  before 

I.  8  St.  Tr.  245-426. 
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him    he  cannot  be  said  to  have   vioiatetl   liie   law,  but    '^'I'V- 
his  conduct  was  discreditable  to  him  and  U>  his  coun- ''Emberton 
try.     The  Most  Reverend  Dr.  Oliver  PUmket,'  titular  Roman'' 
Archbishop  of  Armagh,  and    Primate  of  the  Roman  I'rinlatl^of 
Catholic  Church  in  Ireland,  a   man   of  splendid  abil- ''"'''"''■ 
ities,    pr(jfound     learning,    unblemished    life,   genuine 
piety,  and,  what  is  more  to  the  purpose,  of  unquestion- 
able loyalty,— who  was  not  only  venerated  by  those  of 
his  own  religious  persuasion,  but,  having  under  four 
successive  Lord   Lieutenants  exerted   himself  to  pre- 
serve the  peace  of  the  country  and  to  foster  English 
connection,   was    respected    by    all   enlightened    Prot- 
estants.—had   been  accused    of  being   engaged    in    an 
Irish   Popish  plot,  which  was  invented  in  imitation  of 
that   which   had   enjoyed   such   prodigious  success  in 
England.     Instead  of  assassinating  the  King,  burning 
London,  etc.,  on   which  Oates  and   Bedloe   had   often 
dilated,  their  associates  imputed  to  the  Irish  Catholic 
Primate  that  he  had  invited  a  French  army  to  land 
at  Carlingford,  that  he  had  enrolled  and  trained  70,000 
native  Irishmen  to  join  it,  and  that,  with  the  combined 
force,  all  Protestants  in  the  island  were   to  be  extir- 
pated, and   Ireland   was  to   be  created   into  an  inde- 
pendent Catholic  state.     There  were  absurdities  and 
impossibilities  in  this  plan  so  palpable,  that  no  one, 
with   local  knowledge  upon  the  subject,  could   have 
believed  in  its  existence;  and  the  prelate  must  have 
been  safe  in  the  hands  of  any  Irish  jury.     Therefore, 

I.  Oliver  Plunket,  a  Catholic  Primate  of  Ireland,  born  at  Loughcrew, 
County  Meaih,  1629.  He  was  educated  at  Rome,  and  on  July  g.  1669' 
the  Sacred  Congregation  nominated  him  Archbishop  of  Armagh  and  Pri- 
mate of  all  Ireland.  At  the  time  of  Oates's  plot,  some  miscreants  accused 
him  of  having  abetted  a  pretended  invasion.  He  was  accordingly  tried  in 
London,  convicted  of  high  treason,  and  executed  at  Tyburn,  July  i,  1681. 
It  is  now  universally  admitted  that  he  was  quite  innocent  of  the  offence 
for  which  he  suffered.  An  interesting  volume  of  "  Memoirs"  of  this  prel- 
ate, by  the  V'ery  Rev.  Patrick  Francis  Moran,  D.D.,  vice-rector  of  the 
Irish  College  at  Rome,  was  published  at  Dublin  in  iSdi.— Cooler's  Bios' 
Diet.  ^' 
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^xx^'  '•"i*^^'"  ^"  English  act  of  parliament,  passed  in  the 
Arch-  reign  of  Henry  VIII.,  which  gave  a  right  to  try  in 
piunket's    England  high  treason  committed  in  any  of  the  domin- 

trkil,  con-     .  -^ 

tinued.  ions  of  the  Crown, — after  he  had  been  confined  some 
months  in  Dublin,  he  was  brought  over  to  London  in 
bonds,  and  lodged  in  Newgate.  A  prosecution  for 
high  treason  was  then  commenced  against  him  before 
the  Court  of  King's  Bench  at  Westminster. 

On  his  arraignment,  he  pointed  out  the  extreme 
hardship  and  injustice  of  being  carried  away  from  his 
native  land,  and  brought  to  be  tried  among  strangers, 
who  were  not  only  ignorant  of  his  character,  but  were 
very  imperfectly  acquainted  with  localities,  circum- 
stances, and  customs,  upon  which  the  credibility  of 
the  witnesses  against  him  must  greatly  depend,  and 
who  might  have  a  strong  prejudice  against  him,  his 
country,  and  his  religion  : 

Peviherto7i,  C.J.:  "Mr.  Plunket,  you  shall  have  as  fair  a 
trial  as  if  you  were  in  Ireland.  You  are  here  by  a  statute  not 
made  on  purpose  to  bring  you  into  a  snare,  but  an  ancient 
statute,  and  not  without  precedents  of  its  having  been  put  in 
execution  before  your  time ;  for  your  own  countr}'  will  tell  you 
of  O'Roorke  and  several  others  that  have  been  arraigned  and 
condemned  here  for  treason  done  there.  Your  trial  shall  be 
by  honest  persons  according  to  the  laws  which  obtain  in  this 
kingdom. " 

The  Archbishop  prayed  that  his  trial  might  be 
postponed  for  ten  days,  because,  by  reason  of  adverse 
winds,  his  witnesses  had  not  arrived  ;  but  he  was  told 
by  the  Chief  Justice  that  a  longer  time  had  been 
allowed  him  to  prepare  for  trial  than  was  usual  in 
such  cases.  Thus  commenced  the  address  of  Sir  Rob- 
ert Sawyer,'  the  Attorne}'  General:  "May  it  please 


1.  Sir  Robert  Sawyer,  an  English  lawyer  and  statesman,  rose  to  be 
Attorney  General  in  i6So.  He  was  afterwards  a  member  of  Parliament 
for  the  University  of  Cambridge.  He  was  accessory  to  the  death  of  Lord 
Russell.     Died  in  1692. —  Thomas'  Biog.  Diet. 
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your  Lordships,  and  you,  gentlemen  of  the  jury,  the    ^"\^^' 
character  this   gentleman   bears,  as  primate  under  a  Arch- 
foreign  and   usurped  jurisdiction,  will  be  a  great  in- Piunkefs 

o  '^  '  °  .        trial  con- 

ducement  to  you  to  give  credit  to  that  evidence  which  tinued. 
we  shall  produce  before  you  to  prove  his  guilt.  He 
obtained  this  very  preferment  upon  a  promise  to  raise 
60,000  men  in  Ireland  for  the  Pope's  service,  to  settle 
Popery  there,  and  to  subvert  the  government."  And 
in  the  same  strain  he  continued,  without  any  check 
from  the  bench.  It  was  in  vain  that  the  Archbishop 
pointed  out  the  utter  impossibility  of  a  French  arm\- 
being  landed  at  Carlingford,  and  the  preposterous 
nature  of  the  charge  that  he  had  drilled  70,000  armed 
men,  as  he  had  only  used  spiritual  weapons  against 
impiety  and  vice.  The  fatal  verdict  being  recorded, 
Chief  Justice  Pemberton  thus  pronounced  sentence  : 

"Look  you,  Mr.  Plunket,  you  have  been  here  indicted  of  a 
very  great  and  heinous  crime — the  greatest  and  most  heinous  of 
all  crimes — and  that  is,  high  treason  ;  and,  truh',  yours  is  of  the 
highest  nature ;  it  is  a  treason,  in  truth,  against  God  and  your 
King,  and  the  country  where  you  lived.  You  have  done  as 
much  as  you  could  to  dishonor  God  in  this  case ;  for  the  bottom 
of  your  treason  was,  )'our  setting  up  your  false  religion,  than 
which  there  is  not  anything  more  displeasing  to  God  or  more 
pernicious  to  mankind,  a  religion  which  is  ten  times  worse  than 
all  the  heathenish  superstitions,  the  most  dishonorable  and 
derogatory  to  God  and  his  glory  of  all  religions  or  pretended 
religions  whatsoever,  for  it  undertakes  to  dispense  with  God's 
laws,  and  to  pardon  the  breach  of  them  ;  so  that,  certainly,  a 
greater  crime  there  cannot  be  committed  against  God,  than  for  a 
man  to  encourage  its  propagation.  I  do  now  wish  you  to  con- 
sider, that  you  are  near  your  end.  It  seems  you  have  lived  in 
a  false  religion  hitherto  ;  but  it  is  not  too  late  at  any  time  to 
repent.  I  trust  you  may  have  the  grace  to  do  so.  In  the  mean 
time,  there  is  no  room  for  us  to  grant  you  any  kind  of  mercy, 
though  I  tell  you  we  are  inclined  to  pity  all  malefactors." 
Archbishop :  "  If  I  were  a  man  such  as  your  Lordship  conceives 
me  to  be,  not  thinking  of  God  Almighty  or  heaven  or  hell,  I 
might  have  saved  my  life,  for  it  has  been  often  offered  to  me  if 
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CHAP.  I  would  confess  my  own  guilt  and  accuse  others;  hut,  my  Lord, 
Arch-  I  would  sooner  die  ten  thousand  deaths."  Chief  Justice  :  "I  am 
p'kinket's  sorry  to  see  you  persist  in  the  principles  of  that  false  religion 
tiiai,  con-  which  you  profess."  Jrc//te//o/ .•"  These,  m)' Lord,  are  prin- 
ciples that  even  God  Almighty  himself  cannot  dispense  withal." 
Chief  Justice :  "Well,  however  that  may  be,  the  judgment  which 
we  must  give  you  is  that  which  the  law  prescribes,  'you  must  go 
from  hence  to  the  place  from  whence  you  came,  that  is  New- 
gate, and  from  thence  j'ou  shall  be  drawn  through  the  City  of 
London  to  Tyburn ;  there  you  shall  be  hanged  by  the  neck,  but 
cut  down  before  you  are  dead,' "  etc.,  etc.  Archbishop  .•  "  I  hope 
I  may  have  this  favor,  for  a  servant  and  some  few  friends  now  to 
be  with  me."  Chief  Justice :  "I  know  nothing  to  the  contrary. 
But  I  would  advise  you  to  have  some  minister  to  come  to  you, 
some  Protestant  minister.  We  wish  better  to  you  than  you  do 
to  yourself."  Archbishop:  "God  Almighty  bless  your  Lord- 
ship !  And  now,  my  Lord,  as  I  am  a  dead  man  to  this  world, 
and  as  I  hope  for  mercy  in  the  ne.Kt,  I  was  never  guilty  of  any 
of  the  treasons  laid  to  my  charge,  as  you  will  know  in  due 
time. " 

The  sacraments  having  been  administered  to  him 
according  to  the  rites  of  his  church  by  a  brother  con- 
vict, the  Archbishop  was,  a  few  days  afterwards, 
drawn  through  the  streets  of  London  on  a  hurdle, 
and,  having  again  protested  his  innocence  and  for- 
given his  enemies,  he  was  put  to  death  with  all  the 
revolting  cruelties  enumerated  to  him  when  he  re- 
ceived sentence.  Protestant  zeal  only  desired  one 
addition  to  the  sacrifice — that  the  victim  should  have 
been  decked  in  full  canonicals  as  Popish  Primate  of  all 
Ireland.* 

For  some  unaccountable  reason,  the  Government 
was  incensed  against  Plunket,  and  therefore  Pemberton 
convicted  him  according  to  the  rules  of  law.  Mr.  Fox 
observes,  that  "  the  King,  even  after  the  dissolution  of 
his  best  parliament,  when  he  had  so  far  subdued  his 
enemies  as  to  be  no  longer  under  anv  apprehensions 

I.  8  St.  Tr.  447-500. 


LIKK   OK  CHIEK   JUSTICK    PKMBERTOX.  3, 

from  tlu-m.  did  not  think  it  worth  while  to  save  the    chap. 
iife  of  Fluiiket,  of  whose  innocence  no  doubt  could  be 
entertained." ' 

I  now  come  to  the  most  exceptionable  passage  in  Pembenon 
the  life  of  Chief  Justice  Femberton.     While  the  KingfnduSIhe 
was   nearly   indifferent   about   Flunket.   he   was   morerfi"nVa,7 
eager  than  he  had  ever  been  in  pursuit  of  any  object l^lnsr"' 
during  his  reign— to  bring  Shaftesbury  to  the  scaffold  ;  k^^L- 
and  this  he  knew  would  be  accomplished  as  soon  as  he''"'^- 
could  get  a  bill  of  indictment  found  against  him  by  a 
grand  jury,  for  the  doomed  patriot  would  then  have 
perished  by  a  partial  selection  of  peers  in  the  Court  of 
the  Lord  High  Steward.     To  induce  the  grand  jurors 
to  find  the  bill,  Femberton,  although,  as  a  lawver,  he 
was  well  aware  that  they  ought  first  to  have  had  a 
primd  facie  case  of  guilt  made  out,  thus  addressed  them  : 

"  Look  ye,  gentlemen,  I  must  tell  you  that  which  is  referred 
to  you  is  to  consider  whether  there  be  any  reason  or  ground  for 
the  King  to  call  to  account  those  who  are  accused  ;  if  there  be 
probable  ground,  it  is  as  much  as  you  can  inquire  into.  Where 
there  is  no  kind  of  suspicion  of  a  crime,  nor  reason  to  believe 
that  the  thing  can  be  proved,  it  is  not  for  the  King's  honor  to 
call  men  to  account  ;  but  a  probable  cause  is  enough.  As  it  is 
a  crime  to  condemn  innocent  persons,  so  it  is  a  crime  as  great 
to  acquit  the  guilty.  That  God  who  requires  the  one,  requires 
both  ;  and  let  me  tell  you,  if  any  of  you  shall  be  refractory,  and 
will  not  find  a  bill  where  there  is  a  probable  ground  for  an 
accusation,  you  do  thereby  intercept  justice,  and  make  your- 
selves criminals. " 

Contrary  to  usage  and  law,  he  further  ruled  that  His  uniaw- 
the  witnesses  on  whose  evidence  the  grand  jurv  were  ^"' ''"''°^" 
to  act  should  be  e.x-amined  in  open  court;  and,  in  con- 
junction with  North,  who  outdid  him  in  servility,  he 
resorted  to  the  most  unworthy  arts  of  intimidation  and 
cajolery  to  obtain  the  finding  of  a  true  bill;  but  the 
juries  were  still  returned  by  Whig  sheriffs,  the  fran- 

I.   Fox's  History  of  James  II. 
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CHAP-  chises  of  the  City  of  London  remaininsf  in  force.  The 
bill  was  returned  ignoramus,  and  Shaftesbury  was 
saved. ^  There  is  no  more  striking  proof  of  the  de- 
praved state  of  public  morality  in  those  days  than 
that,  after  such  an  instance  of  dastardly  compliance 
with  the  wishes  of  the  King,  Pemberton  should  still 
have  been  considered  a  judge  to  be  respected,  by 
comparison,  for  independence  and  integrity. 
Trial  of  Whether  he  thought  that,  on  the  last  occasion,  he 

Lord  Grev  r  i  i         /-' 

de  werke    had  goue  too  tar  to  please  the  (jovernment,  and  now 

duction  of  wishcd  to  scizc  an  opportunit)'  of  putting  on  a  show  of 

riet^     ^'''  impartiality,  I  know  not ;  but,  on  the  trial  of  Lord  Grey 

"'^'^'^-    de  Werke,  indicted  before  him  for  carrying  off  and 

seducing  the  Lady  Harriet  Berkeley,  daughter  of  the 

Earl  of  Berkeley, — although  the  King  was  desirous  of 

a  conviction  because  the  defendant  was  a  Whig,  Chief 

Justice  Pemberton  conducted  himself  unexceptionably. 

He  properly  ruled  that  the  3'oung  lady  herself  was  a 

competent  witness;  and,  in  summing  up  to  the  jur}', 

he  said^ 

' '  The  question  before  you  is,  whether  there  was  any  unlaw- 
ful solicitation  of  this  lady's  love,  and  whether  there  was  any 
inveiglement  of  her  to  withdraw  herself  and  run  away  from  her 
father's  home  without  his  consent,  and  whether  my  Lord  Grey 
did  frequent  her  company  afterwards .'  Her  mother  and  sisters 
make  out  a  strong  case  to  support  the  indictment ;  but  she 
denies  it  all,  and  I  must  leave  it  to  you  which  story  you  will 
believe. " 

After  the  trial  was  over,  Pemberton,  with  great 
spirit,  quelled  a  riot  which  arose  in  Westminster  Hall 
respecting  the  custody  of  the  Lady  Harriet,  her  father 
laying  hold  of  her  against  her  will,  and  she,  in  collu- 
sion with  her  paramour,  pretending  that  she  was  mar- 
ried to  another  man,  who  claimed  her.  Swords  were 
drawn,  and  a  conflict  was  begun,  but  the  Chief  Justice 

I.   8  St.  Tr.  759-S42  ;  Lives  of  Chancellors,  iii.  ch.  .\c. 
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Sternly   rebuked    I  lie   combatants,  and   by  his   interpo-    "-"j^''- 
sition    traniiiiillit\-    was    restored    without    effusion    of 
blood.' 

It  miirht  have  been  supposed  that  the  Kin<:r  and  hisA.o.  16S2. 

r  •   I  •       ,^-1   ■    r    r  •        Cause  of 

ministers  would  have  had  confidence  in  Chief  Justice  Fember- 

1  •  •  r      I  »  •  L      ton's  re- 

Pemberton,  but,  111  spite  ol  the  zealous  assistance  nemovaifrom 
had  given  in  the   plan  to  hang  Lord  Shaftesbury,  he  chief  jus- 
was  now  removed  from  his  office  as  untrustworth)'.  King's 
While  the  charters  of  the  City  of  London  remained     "'^  ' 
by  which  the  citizens  were  empowered  to  elect  sheriffs, 
who  returned  juries  both  for  the  City  of  London  and 
for  the  County  of  Middlesex,  there  was  no  certainty 
that  the  best  endeavors  of  the  most  obsequious  judges 
to  cut  off  Whig  leaders  might  not  be  rendered  abortive 
by  a  conscientious  verdict.     A  a/to  warranto  suit  had.f'i^J-''"- 

-'  •'  don  Quo 

therefore,  been  instituted,  for  the  purpose  of  having  ^^'*'*- 
all  the  charters  of  the  City  declared  forfeited,  so  that 
the  King  might  remodel  its  municipal  constitution  in 
the  way  best  calculated  to  gain  his  own  ends.  This 
suit  had  been  advised  by  the  subtlest  of  special  plead- 
ers— Edmund  Saunders,  and  he  had  drawn  the  quo 
warranto,  and  conducted  all  the  proceedings  as  counsel 
for  the  Crown  to  the  stage  where  it  was  ripe  for  being 
finally  argued  and  determined  in  the  Court  of  King's 
Bench.  The  constitution  of  the  country  was  supposed 
to  depend  upon  the  result.  If  the  citadel  of  freedom 
should  be  taken  in  the  assault,  despotism  would  be 
permanently  established ;  but  failure  would  revive 
agitation,  and  might  render  the  calling  of  a  parliament 
indispensable. 

I.  9  St.  Tr.  127-186.  Macaulay  describes  this  as  "a  scene  unparal- 
leled in  our  legal  history.  The  seducer  appeared  with  dauntless  front, 
accompanied  by  his  paramour.  Nor  did  the  Whig  Lords  flinch  from 
their  friend's  side  even  in  that  extremity.  In  our  time  such  a  trial  would 
be  fatal  to  the  character  of  a  public  man ;  but  in  that  age  the  standard  of 
morality  among  the  great  was  so  low,  and  party  spirit  was  so  violent,  that 
Grey  still  continued  to  have  considerable  influence,  though  the  Puritans, 
who  formed  a  strong  section  of  the  Whig  party,  looked  somewhat  coldly 
upon  him." — Vol.  i.  pp.  529,  530, 
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CHAP.  Every    thing    depended    on   the    Chief   Justice    of 

the  King's  Bench.  Had  the  prosecution  been  well 
founded,  Pemberton  would  have  been  very  readilv 
trusted  with  it ;  but,  unfortunately,  all  lawyers  knew 
that  if  the  slightest  regard  were  paid  to  the  principles 
of  law  or  to  former  decisions,  there  must  be  judgment 
in  favor  of  the  City  of  London.  The  courtiers  were 
aware  that  Pemberton  was  not  entirely  devoid  of  con- 
science, and  that  there  were  limits  to  his  aberrations 
from  rectitude  beyond  which  he  would  not  trespass. 
To  give  him  a  chance,  he  was  sounded  by  the  Attor- 
ney General,  in  a  manner  not  unusual,  respecting  the 
quo  ivarranto  against  the  City, — when  he  returned  an 
ambiguous  answer. 
Pemberton  The  bold  rcsolutiou  was  taken  to  cashier  him,  and 
Chief  Jus-  to  Substitute  for  him  Edmund  Saunders,  about  whom 

tice  of  the  ,  ,    ,  ...  ,.,  .    ,  ,.  -_, 

Common  there  could  be  no  misgivmg.  JNotwithstandmg  Pem- 
berton's  merits  and  past  services,  he  would  at  once 
have  been  reduced  to  the  ranks,  but  it  luckilv  hap- 
pened that  the  inferior  ofifice  of  Chief  Justice  of  the 
Common  Pleas  was  vacant.  This  was  offered  to  him 
as  a  solatium,  and  he  had  the  meanness  to  accept  it. 
Sir  Thomas  Raymond,  in  giving  an  account  of 
Saunders's  installation,  says  "  he  was  placed  Chief 
Justice  of  the  said  Court  in  the  room  of  Sir  Francis 
Pemberton,  who  was  the  day  before  sworn  Chief  Jus- 
tice of  the  Common  Pleas  at  his  oiun  desire,  for  that  it 
is  a  place  (tho'  not  so  honorable)  yet  of  more  ease  and 
plenty,  as  the  Lord  Keeper  said  in  his  speech  to 
Saunders."'  But,  says  Roger  North,  who  had  a  spite 
against  Pemberton,  "  the  truth  is,  it  was  not  thought 
any  way  reasonable  to  trust  that  cause,  on  which  the 
peace  of  the  Government  so  much  depended,  to  a 
chief  who  never  showed  so  much  regard  to  the  law  as 
to  his  will,  and  notorious  as  he  was  for  little  honesty. 

I    Sir  T.  Raymond,  473. 
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boldness,  cunninjj^,  aiul   iiicoiitrollabic   ()i)inii)ii  of  liiiii-    *'"v'' 
self."     It  may  be  amusing  to  read   his  arguments  by 
which   such   proceedings   were  gravely  and    unblush- 
ingly  defended  : 

"It  will  be  proper  to  solve  a  question  much  tossed  about  Roger 
in  those  days,  whether  the  Court  was  not  to  blame  for  appoint- ^"",',',^„jj. 
ing  men  to  places  of  judgment  where  great  matters  of  law  and  i"  <Jefence 
of  mighty  consequence  depended  to  be  heard  and  determined,  proceed- 
whose   opinions    were   known    beforehand.       All    governments'"^*' 
must  be  intrusted  with  power,  which  may  be  used  to  good  or 
ill   purpose.       Here  a  government  is  beset   with    enemies  ever 
watching  for  opportunities  to  destroy  it,  and  having  a  power  to 
choose  whom  to  trust,  the  taking  up  men  whose  principles  are 
not  known  is  more  than  an  even  chance  that  enemies  are  taken 
into  their  bosom.     Would   they  not  be  sure  of  men  to  judge 
whose  understandings  and  principles  were  foreknown  ?     What 
is  the  use  of  power  but  to  secure  justice  ?     It  is  a  maxim  of  law, 
tha.t  /r and  IS  not  to  be  assigned  in  lawful  acts.     If  governments 
secure  their  peace  by  doing  only  what  is  lawful  to  be  done,  all 
is  right.      If  they  suffer  encroachments,  and  at  length   dissolu- 
tion, for  want  of  using  such  powers,  what  will  it  be  called  but 
stupidity  and  folly?"  ' 

Sir  Francis  Pemberton  being  thus    removed  from  Effect  on 
the   office  of  Chief  Justice  of   the    King's   Bench    to  ton. 
make  way  for  one  who  not  only  had   never  been  in 
office  before  and  had  not  even  worn  a  silk  gown,  but 
besides  was  of  the  lowest  origin  and  of  the  inost  vul- 
gar  habits — felt  the  degradation  keenly,  and,  instead 
of  rejoicing  in  his  slender  integrity,  expressed  regre.t 
that  he  had  not  been  more  uniformly  complying.     But 
if  he  was  to  walk  behind   Saunders,  who  had  "  nine 
issues  in  his  back,"  it  was  some  consolation  to  him  that 
he  was  to  be  still  "  My  Lord,"  and  to  receive  higher 
emoluments  than  he  could  expect  at  the  bar.     He  was 
sworn  in  Chief  Justice  of  the  Common    Pleas,  at  theJan.  13. 
Lord   Chancellor's  private  house, — to  avoid  speeches 

1.  Life  of  Guilford,  ii.  121. 
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^^;^''-    in  open  court,  which  might  have  been  very  awkward 
on  both  sides.' 
Outcome  The  Ouo  Warranto  proceeded.     Tudgment  was 

of  the  .  ■-.  ^      ,  J         » 

London      jjiven   against  the  Citv  ;    all  its  charters,  granted  by 

QuoWar-"='  *=  .  '  ,       ,  1  ,        .      r    ■       J  i  I 

RANTo.      so  many  sovereigns,  were  declared  to  be  lorleited  ;  all 
its  privileges  were  annihilated  ;  and  the  Government 
had  now  the  unlimited  power  of  packing  juries  in  Lon- 
don and  Middlesex.^ 
A.D.  1683.         But  Saunders  had  lost  his  life  in  the  wound  which 
Chief  Jus-  he  had  inflicted  on  the  constitution,  and  the  office  of 
King's'  ^  Chief  Justice  of  the  King's  Bench  was  again  vacant. 
fga"i*        It  might  have  been  restored  to  Pemberton  had  there 
vacant.       ^^^j.  {jgg^  another  candidate  for  it,  who  was  destined  to 
throw  into   the    shade  all    past  judicial    delinquenc}'. 
Some  months  intervened  before  the  new  law  arrange- 
ments could  be  completed.     In  this  interval  the  Rye 
jj!^^j f^™^'^  House  Plot'  was  discovered,  and,  those  implicated  in 
it  being  about  to  be  tried,  Pemberton  was  placed  at 
the  head  of  the  Commission,  the  Government  thinking 
that,  notwithstanding  his  secret   resentment,   he  had 
motives  sufficient  to  keep  him  steady  in  the  hope  of 
restitution  and  the  dread  of  further  disgrace. 

The  case  of  Colonel  Walcot  was  taken  first ;  and 
here   there    was    no    difficulty,  for    he    had    not    only 

1.  Sir  Thomas  Raymond,  251  ;  Burnet,  O.  T.,  ii.  185,  188. 

2.  8  St.  Tr.  1039. 

3.  The  Rye  House  Plot  (1683)  is  the  name  given  to  a  conspiracy 
formed  by  some  of  the  extreme  Whigs  in  Charles  II. 's  reign,  after  the 
failure  of  the  E.xclusion  Bill  ;  its  object  was  the  murder  of  the  King  and 
the  Duke  of  York.  The  King  was  to  have  been  murdered  at  a  place  called 
the  Rye  House,  in  Hertfordshire  ;  but  the  plot  never  came  to  any  thing, 
and  was  revealed  to  the  Court  by  traitors  among  those  concerned  in  it. 
It  is  not  probable  that  the  prominent  Whig  leaders  were  privy  to  this 
scheme,  which  was  chiefly  formed  by  Rumbold  and  some  of  the  more 
violent  and  obscure  members  of  the  party.  But  William  Lord  Russell, 
Algernon  Sidney,  and  the  Earl  of  Essex  were  arrested  for  complicity  in  it. 
Essex  died  in  the  Tower,  probably  by  his  own  hand  ;  Russell  was  con- 
demned on  the  evidence  of  one  witness  and  executed,  together  with  Sidney 
(July  21,  1683),  at  whose  trial  unpublished  writings  of  his  own  were  ad- 
mitted as  evidence  against  him. — Lo-w  miJ  Pi4/li>ig's  Diet,  of  Eng.  Hist. 


Trial  of 
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joined  in  planniiii;-  an  iiisuricction  aj^ainst  the  Govern-  ^"•••V- 
rnent,  but  was  privy  to  the  design  of  assassinating  the 
King  and  the  Duke  (jf  York,  and,  in  a  letter  to  the 
Secretary  of  State,  he  had  confessed  his  complicity, 
and  offered  to  become  a  witness  for  the  Crown.  This 
trial  was  meant  to  prepare  the  public  mind  for  that  of 

T  1     Tl  11       1  r  I-ord  Rus- 

Lord  Kussell,  the  great  ornament  of  the  Whig  party,  seii's  Case. 
who  had  carried  the  Exclusion  Bill  through  the 
House  of  Commons,  and,  attended  by  a  great  follow- 
ing of  Whig  members,  had  delivered  it  with  his  own 
hand  to  the  Lord  Chancellor  at  the  bar  of  the  House 
of  Lords.  In  proportion  to  his  virtues  was  the  desire 
to  wreak  vengeance  upon  him.  But  the  object  was 
no  less  difficult  than  desirable,  for  he  had  been  kept 
profoundly  ignorant  of  the  intention  to  offer  violence 
to  the  royal  brothers,  from  the  certaint)'  that  he 
would  have  rejected  it  with  abhorrence ;  and  although 
he  had  been  present  when  there  were  deliberations 
respecting  the  right  and  the  expediency  of  resistance 
by  force  to  the  Government  after  the  system  had 
been  established  of  ruling  without  parliaments,  he  had 
never  concurred  in  the  opinion  that  there  were  no 
longer  constitutional  means  of  redress, — much  less 
had  he  concerted  an  armed  insurrection.  Notwith- 
standing all  the  efforts  made  to  return  a  prejudiced 
jury,  there  were  serious  apprehensions  of  an  ac- 
quittal. 

Pemberton,   the    presiding  Judge,  seems    to    have  juiy  13. 
been  convinced  that  the  evidence  against  him  was  in-de^meanw 
sufficient ;    and   although    he   did    not   interpose   with  Ton'trLwd 
becoming  vigor,  by  repressing  the  unfair  arts  of  Jeff-  '^"**'^"- 
reys,  who  was   leading   counsel  for  the  Crown,  and 
although  he  did  not  stop  the  prosecution  as  an  inde- 
pendent judge  would  do  in  modern  times,  he  cannot 
be  accused  of  any  perversion  of  law ;  and,  instead  of 
treating   the    prisoner  with    brutality,  as  was  wished 
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CHAP,    and  expected,  lie  behaved   to  him  with  courtesy  and 
seeming  kindness. 

Lord  Russell,  on  his  arraignment  at  the  sitting  of 
the  Court  in  the  morning,  having  prayed  that  the  trial 
should  be  postponed  till  the  afternoon,  as  a  witness  for 
him  was  absent,  and  it  had  been  usual  in  such  case  to 
allow  an  interval  between  the  arraignment  and  the 
trial,  Pemberton  said,  "  Why  may  not  this  trial  be 
respited  till  the  afternoon?"  and  the  only  answer 
being  the  insolent  exclamation  "  Pray  call  the  jury," 
he  mildly  added,  "  My  Lord,  the  King's  counsel  think 
it  not  reasonable  to  put  off  the  trial  longer,  and 
we  cannot  put  it  off  without  their  consent  in  this 
case." 
Tender-  x^g    following   dialogue    then    took   place,    which 

ness  and  .  . 

heroism  of  introduced  the  touching  display  of  female  tenderness 

Lady 

Russell,  and  heroism  of  tiie  celebrated  Rachel  Lady  Russell 
assisting  her  martyred  husband  during  his  trial — a  sub- 
ject often  illustrated  both  by  the  pen  and  the  pencil. 

Lord  Russell :  "  ]\Iy  Lord,  may  I  not  have  the  use  of  pen, 
ink,  and  paper?"  Pemberton  :  "Yes,  my  Lord."  Lord  Rus- 
sell:  "My  Lord,  may  I  not  make  use  of  any  papers  I  have.'" 
Pemberton  :  "Yes,  by  all  means."  Lord  Russell:  "  ]\Iay  I 
have  somebody  write  to  help  my  memory.'  "  Attorney  General  : 
"Yes,  a  servant."  Lord  Russell :  "  My  wife  is  here,  my  Lord, 
to  do  it."  Pemberton  :  "If  my  Lady  please  to  give  herself  the 
trouble." 

The  Chief  Justice  admitted  Dr.  Burnet,  Dr.  Tillot- 
son,'  and  other  witnesses,  to  speak  to  the  good  charac- 

I.  John  Tillotson,  a  celebrated  prelate,  was  the  son  of  a  clothier  at 
Sowerby,  Yorkshire,  and  born  there  October,  1630.  Going  to  Clare  Hall, 
Cambridge,  he  obtained  a  fellowship,  and  took  his  master's  degree  1654. 
Two  years  after  this  he  became  tutor  to  the  son  of  Edmund  Prideaux.  at 
Ford  Abbey,  Devonshire.  At  the  Restoration  he  conformed  to  the  Es- 
tablished Church,  and  in  1662  was  elected  minister  of  St.  Mary,  Alder- 
manbury,  but  declined  accepting  it,  and  was  presented  to  the  rectory  of 
Keddington,  Suffolk,  which  he  resigned  on  being  chosen  preacher  to  the 
Society  of  Lincoln's  Inn.  In  1664  he  was  elected  Tuesday  Lecturer  at  St. 
Lawrence,  Jewry,  and  in  1666  he  took  his  doctors  degree.     In  1668  he 
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tcr  and  lo)-;!!  conversation  oi  the  prisoner,  and  gave  '-U'^.''- 
weight  to  their  testini(jny,  notwithstanding  the  obser- 
vation of  Jeffre3S  that  "  it  was  easy  to  exi)ress  a  regard 
for  tiie  King  while  conspiring  to  murder  him."'  In 
summing  up  to  the  jury,  after  alluding  to  the  wit- 
nesses called  by  the  prisoner  "  concerning  his  integrity 
and  course  of  life,"  he  said, — 

"Now,  the  question  before  you  will  be,  whether,  upon  this  I'ember- 
whole  matter,  you  do  believe  my  Lord  Russell  had  any  design  mjng  up. " 
upon  the  King's  life,  for  that  is  the  material  part  here.  It  is 
given  you  by  the  King's  counsel  as  an  evidence  of  this,  that  he 
did  conspire  to  raise  an  insurrection,  and  to  surprise  the  King's 
guards,  which,  say  they,  can  have  no  other  end  but  to  seize 
and  destroy  the  King.  It  must  be  left  to  you  upon  the  whole 
matter.  You  have  not  evidence  in  this  case  as  you  had  in  that 
tried  3-esterday,  of  a  conspiracy  to  kill  the  King  at  the  Rye. 
There,  direct  evidence  was  given  of  a  consult  to  kill  the  King, 
which  you  have  not  here.  If  you  believe  the  prisoner  at  the  bar 
to  have  conspired  the  death  of  the  King,  and  in  order  to  thst  to 
have  had  the  consults  the  witnesses  speak  of,  you  must  find  him 
guilty  of  the  treason  laid  to  his  charge. " 

The  jury  retired,  and  the  courtiers  present  were  in  The 

•^       -  ^    ^  courtiers 

a  state  of  the  greatest  alarm;    for  against  Algernon  alarmed, 

*  .  *  .      but  the 

Sydney,  who  was  to  be  tried   next,  the  case  was  still  jury's  ver- 

^      1      '  ,    •/•     1  TT'i   ■  1   ■    r  1  -1    '^'"  dispels 

weaker;  and  it  the  two  \\  lug  chieis,  who  were  consid- their  fears. 
ered  alrcad}'  cut  off,  should  recover  their  liberty,  and 
should  renew  their  agitation,  a  national  cry  might  be 
got  up  for  the  suinmoning  of  Parliament,  and   a  new 
effort  might  be   made  to  rescue  the  country   from  a 

preached  the  sermon  at  the  consecration  of  Bishop  Wilkins,  whose  daugh- 
ter-in-law he  married.  In  1670  he  was  made  Prebendary  of  Canterbury, 
and  two  years  afterwards  Dean  of  that  church.  He  attended  Lord  Russell 
previous  to  his  execution  ;  and  it  is  remarkable  that  both  the  dean  and 
Dr.  Burnet  endeavored  to  convince  that  unfortunate  nobleman  of  the  sin 
of  resisting  the  supreme  powers.  After  the  Revolution,  Dr.  Tillotson 
was  appointed  Clerk  of  the  Closet,  and,  on  the  deprivation  of  Sancroft, 
was  consecrated  Archbishop  of  Canterbury,  May  31.  l6gi.  This  promo- 
tion created  him  several  enemies,  and  he  was  by  many  considered  as  the 
author  of  a  schism  in  the  Church  of  England.  He  died  at  Lambeth,  Nov. 
24,  1694. — Cooper's  Biog.  Diet. 
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c^^:^f-    Popish  successor.     These  fears  were  vain.     The  jury 
returned  a  verdict  of  Guii.TV,  and  Lord  Russell  expi- 
ated on  the  scaffold  the  crime  of  trying  to  preserve  the 
religion  and  liberties  of  his  country. 
Determi-  But  Pcmberton  was  not  to  be  forgiven  the  anxiety 

dismiss       he    had    occasioned.      Notwithstanding    the    want   of 
from  being  uioral  couragc  and  the  subserviency  he  had  displayed 
^'^'     during  Lord  Russell's  trial,  complaint  was  truly  made 
that  hitherto  there  never  had  been  an  instance  of  a 
state  offender,  whom  the  Government  were  desirous 
of  convicting,  being  treated  with  so  much  moderation, 
and  being  allowed  such  a  fair  chance  of  escaping.     It 
was  determined  that  Sj'dney  should  be  tried  before  a 
Judge  who  would  make  sure  work  of  him,  and  that  as 
Pemberton    had    not    taken    warning   b}-   his   removal 
from  the  office  of  Chief  Justice  of  the  King's  Bench, 
and  as  he  was  so  irreclaimably  irresolute  that  no  de- 
pendence could  be  placed  upon  him,  he  should  be  for 
ever  deprived    of   all  judicial  employment.     Accord- 
ingly a  supersedeas  passed  the  Great  Seal,  by  which  he 
was  dismissed  from  tiie  office  of  Chief  Justice  of  the 
Common   Pleas  ;    Jones,  untroubled   by  scruples,  was 
appointed  to  succeed  him ;  and  Jeffre3-s,  promoted  to 
Sept.  29.    be  Chief  Justice  of  the  King's  Bench,  was  the  remorse- 
He  is  ex-    less  murderer  of  Sydney.'     At  the  same  time  Pember- 
the  Privy    ton  was  cxpelled  from  the  Priv}'  Council,  into  whicii 
he  had  been  admitted  a  member  when   he  was   made 
Chief  Justice  of  the  King's  Bench. 
Hisdecis-         Before  I  again  accompany  him  to  the  bar,  I  ought 

ions  in  °  .......  . 

civil  cases,  to  Say  Something  of  his  decisions  in  civil  cases  while 
he  remained  on  the  bench.  Roger  North's  grudge 
against  him,  for  having  a  hankering  after  honesty  and 
independence,  leads  him  to  say  "  he  was  a  better  prac- 
tiser  than  a  judge  ;  for  he  had  a  towering  opinion  of  his 
I.  2  Shower,  31S. 
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own  sense  and  wisdom,  and  rather  made  than  declared    *'v^' • 
law:  I  have  heard  his  Lordship  say,  that  in  making  law 
he  had  outdone  King,  Lords,  and  Commons''     This  jocu- 
lar boast  he  very  likely  made,  for  it  is  quite  consistent 
with  his  having  done  his  duty  as  an  enlightened  mag- 
istrate.    With  us,  the  rules  of  propertv  fixed  b}'  act  of 
parliament  bear  an  inlinitesimally  small  proportion  to 
those  fixed  by  the  common  law,  and  the  common  law 
is  made  up  of  judicial  decisions.     New  combinations 
of   facts   are    constantl}-   arising   and    producing   new 
questions  of  law  ;  the  determination  of  each  of  these 
may  be  considered  a  new  law,  for  it  lays  down  a  rule 
to  be  followed  in  time  to  come,  and  the  reports  of  our 
courts   of  justice  are  far  more   voluminous  than  the 
statute  book.     Pemberton  did  not  publish  any  of  his 
own  judgments,  and  he  was  by  no  means  fortunate  in 
having  a  good   reporter ;    but,  making  allowance  for 
the  inaccuracies  and  the  barbarous  dialect  of  Ventris, 
Shower,  Sir  Thomas  Jones,  and  Sir  Thomas  Raymond,  he 
seems  to  have  proceeded  generall}-  on  sound  princi- His  regard 
pies  of  jurisprudence,  and  by  no  means  to  have  been  principles 
wanting  in  respect  for  the  authority  of  his  predeces-pnidrnce 
sors.     The  only  bad  decisions  to  be  laid  to  his  charge  ?he  amhor- 
are  those  against  the  privileges  of  the  House  of  Com-^^e^rJ."^  " 
mons,  for  which  he  was  punished  bv  the  Convention 
Parliament,  and  which  it  will  afterwards  be  my  duty 
to  explain. 

He  was  particularly  celebrated  as  a  good  nisi priusmsrepu- 
Judge.      Sir    Henr}'   Chaunc}'   says,  "  He    would   not»^,v//v«j 
suffer  lawyers,  on  trials  before  him,  to  interrupt  or    '^^*^' 
banter  witnesses  in  their  evidence,  but  allowed  every 
person  liberty  to  recollect  their  thoughts,  and  to  speak 
without  fear,  that  the  truth   might  be  better  discov- 
ered." ' 

I.  See  Clutlerbuck's  Herts,  i.  82. 
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CHAP.  Although    he    was    now    in    his    sixtieth    3'car,    he 

He  a  third  resolved  the  third  time  in  his  life  to  begin  to  practise 

time  com-  .  "  '^ 

mences       at  the   bar;  and,  having  been  several  years   a  Chief 

practice  at  ,  i  1 1      i      t  t-» 

the  bar.      Justice,   and    called    Lord    Femberton,'    he   became 
once  more  Mr.  Sergeant. 

He  immediately  again  got  into  extensive  business, 
and  he  was  engaged  in  the  most  important  trials 
which  took  place,  both  civil  and  criminal,  till  the  land- 
ing of  the  Prince  of  Orange— a  period  of  five  years. 
He  sat  usually  in  the  Common  Pleas,  but  he  occasion- 
ally went  into  the  King's  Bench,  and  practised  before 
Jeffreys,  notwithstanding  their  former  squabbles  when 
Pemberton  was  on  the  bench  and  Jeffreys  was  at  the 
bar.^ 
A.D.  16SS.  The  grand  trial  coming  on  which  proximately 
counsel  for  produced  the  Revolution,  the  ex-Chief  Justice  was 
Bish^p^s!"  counsel  for  the  Seven  Bishops,  along  with  a  strange 
mixture  of  counsel  of  different  parties  and  principles — 
Sawyer  and  Finch,  who,  as  Attorney  and  Solicitor 
General  for  Charles  II.,  had  prosecuted  Russell  and 
Sydney  ;  PoUe.xfen,'  the  Whig  leader  of  the  Western 

1.  The  Chiefs  were  Lords  simply  by  their  surnames.  Hence  we  speak 
at  this  day  of  Lord  Coke,  Lord  Hale,  and  Lord  Holt. 

2.  10  St.  Tr.  567. 

3.  Henry  Pollexfen  derives  his  descent  from  one  of  the  branches  of  an 
ancient  Devonshire  family.  He  was  the  eldest  son  of  Andrew  Pollexfen, 
of  Shorforde  in  that  county,  and  was  born  about  1632.  In  1658  he  was 
called  to  the  bar  by  the  Inner  Temple,  and  arrived  at  the  dignity  of 
bencher  in  1674.  Long  before  that  date  he  had.made  himself  prominent 
in  the  courts,  and  soon  acquired  a  lead  in  the  state  prosecutions,  princi- 
pally for  the  defence.  Roger  North  says  he  "  was  deep  in  all  the  desper- 
ate designs  against  the  Crown,"  and  was  "a  thoroughstitch  enemy  to  the 
Crown  and  monarchy."  It  therefore  excited  considerable  surprise  that 
Chief  Justice  Jeffreys  should  select  him  to  conduct  the  prosecutions  in  the 
bloody  western  assize  against  the  victims  of  Monmouth's  rebellion.  From 
the  reports  of  the  trials  he  does  not  appear  to  have  done  more  than  his 
usual  duty  of  stating  the  case  for  the  prosecution.  Before  the  end  of 
James's  reign  he  resumed  his  original  position,  and  on  the  trial  of  the 
Seven  Bishops  in  June,  168S,  he  was  offered  a  retainer  on  their  behalf, 
which  he  refused  to  accept  unless  Mr.  Somers  were  associated  with  him. 
This  being  reluctantly  conceded,  as  the  Bishops  thought  Somers  too 
young  and   inexperienced,    Pollexfen  exerted   himself  zealously   for   his 
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Circuit,  who  iiad   shared  uitli  Jeffreys  the   ohloqiiv  of    chap. 
tlie  "  Hiood)-  Assizes;  "  '   Levinz,  who,  returning  to  the 
bar   wiien    displaced   from    the    bench   for  a   show  of 
independence,  was  now  induced  to  take  a  brief  against 
the   Crown   by  a  threat  of  the    attorneys  that,  if   he 
refused  it,  he  should  never  hold  another;  Trebv,'' the 
cx-Rccorder   of    London,  who    had    been   turned    out 
when  the  City  was  disfranchised;  and   Somers,' hith-Somersthe 
erto   only  known   for  learning   and   ability  by  a   fewioun°ii. 
private  friends, — hereafter  to  be  immortalized  as  the 
author  of  the  Bill  of  Rights,  and  the  chief  founder  of 
the  constitutional  government  under  which  we  now 
live.     They  forgot  all  past  differences  and  animosities, 
and    nobly   struggled    in    defence    of   their   illustrious 

reverend  clients,  and  Somers  justified  the  recommendation  of  his  discrim- 
inating patron  by  the  effective  assistance  he  afforded.  PoUexfen's  strong 
opinions  on  King  James's  desertion  of  the  Government,  and  in  favor  of  the 
establishment  of  the  Prince  of  Orange,  were  so  well  known  that  he  was 
one  of  the  lawyers  summoned  by  the  Peers  to  advise  them  on  the  emer- 
gency, and  was  returned  for  the  city  of  Exeter  to  the  Convention  Parlia- 
ment. In  February,  i6Sg,  he  received  the  appointment  of  Attorney 
General  and  the  honor  of  knighthood,  and  when  the  nomination  of  judges 

took  place  he  was  made  Chief  Justice  of  the  Common  Pleas  on  May  4. 

Jvss's  Lives  of  the  Judges. 

1.  A  term  often  applied  to  the  summer  assizes  of  1685,  held  in  the 
Western  Circuit  after  Monmouth's  rebellion,  when  Chief  Justice  Jeffreys 
sentenced  more  than  three  hundred  rebels  to  death  for  treason  after  the 
barest  mockery  of  a  trial.— See  Macaulay's  Hist,  of  Eng.,  vol.  i.  p.  191. 

2.  Sir  George  Treby,  an  English  jurist,  born  in  Devonshire  in  1644, 
was  elected  to  Parliament  for  Plympton  in  1678,  and  subsequently  rose 
to  be  Attorney  General  and  Chief  Justice  of  the  Common  Pleas  in  the 
reign  of  William  III.     Died  in  ■i-]02.—  T/iomns'  Biog.  Diet. 

3.  Macaulay  says,  "  The  junior  counsel  for  the  Bishops  was  a  young 
barrister  named  John  Somers.  He  had  no  advantages  of  birth  or 
fortune,  nor  had  he  yet  had  any  opportunity  of  distinguishing  himself 
before  the  eyes  of  the  public  ;  but  his  genius,  his  industry,  his  great  and 
various  accomplishments,  were  well  known  to  a  small  circle  of  friends  ; 
and,  in  spite  of  his  Whig  opinions,  his  pertinent  and  lucid  mode  of 
arguing  and  the  constant  propriety  of  his  demeanor  had  already  secured 
to  him  the  ear  of  the  Court  of  King's  Bench.  The  importance  of  obtain- 
ing his  services  had  been  strongly  represented  to  the  Bishops  by  John- 
stone ;  and  Polle.\fen,  it  is  said,  had  declared  that  no  man  in  Westminster 
Hall  was  so  well  qualified  to  treat  an  historical  and  constitutional  question 
as  Somers." — Vol.  ii.  p.  112. 
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^*JAP.    clients.     In    ex-Chief  Justice   Pemberton  was   seen   a 
wonderful  union  of  zeal,  discretion,  learning,  and  elo- 
quence, and  "  through  the  whole  trial  he  did  his  duty 
manfully  and  ably."  ' 
June  15,  The  first  point  which   he  made,  when  the  Bishops 

Questionas  wcrc  brought  from  the  Tower  and  charged  with  the 
information,  was, — "  that  they  were  illegally  in  cus- 
tody, and  therefore  were  not  then  bound  to  plead." 


to  whether 

the 

Bishops 

were 

legally  ir 

prisoned 


June  20. 


Pemberton,  Sergeant :  "Good  my  Lord,  will  you  please  to 
hear  us  a  little  to  this  matter .'  "  L.  C.  J.:  "  Brother  Pem- 
berton, we  will  not  refuse  to  hear  you — by  no  means — but  not 
now ;  for  the  King  is  pleased,  by  his  Attorney  and  Solicitor 
General,  to  charge  these  noble  persons,  my  Lords  the  Bishops, 
with  an  information."  Pemberton,  Sergt.:  "Pray,  my  Lord, 
spare  us  a  word  :  if  we  are  not  here  as  prisoners  regularly  before 
your  Lordship,  and  are  not  brought  in  by  due  process,  the 
Court  has  not  power  to  charge  us  with  the  information  ;  there- 
fore we  beg  to  be  heard  on  the  question,  whether  we  are  legally 
here  before  you  ?  " 

The  objection  being  overruled,  Pemberton  offered 
a  plea  to  be  put  upon  the  record  "  that  the  defendants, 
as  peers  of  parliament,  were  privileged  from  arrest  in 
such  a  case ;  "  but  this  the  Court  refused  to  receive, 
and  the  Bishops  were  obliged  to  plead  not  guilty. 

When  the  jury  had  been  sworn,  the  charge  was 
opened  against  the  defendants  that  they  had  written 
and  published,  in  the  countv  of  Middlesex,  a  false, 
malicious,  and  seditious  libel  -  (meaning  the  respectful 


1.  Macaulay's  History,  i.  379. 

2.  The  law  of  libel  has  always  been  somewhat  indefinite  in  England. 
"Before  the  Revolution  of  16S8  it  was  held,"  says  Mr.  Hallam,  "that 
no  man  might  publish  a  writing  reflecting  on  the  Government,  nor  upon 
the  character,  or  even  capacity  and  fitness,  of  any  one  employed  in  it," 
even  though,  as  in  the  case  of  Tutchin,  such  reflection  was  merely 
general.  Under  William  III.  and  Anne,  prosecutions  for  libel  were 
frequent,  while  it  became  an  established  principle  that  falsehood  was  not 
essential  to  the  guilt  of  a  libel.  Under  George  III.  the  law  became  still 
further  strained.  A  publisher  was  held  liable  for  the  act  of  his  servant 
committed   without   his  authority,   and   Lord   Mansfield,  in   the   case   of 
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Petition  which  they  had  presented  to  tiie  King,  pray-    chap. 
ing  that  his  Majesty  would   recall  his   order  for  the 
clergy  to  read  the  Declaration  of  Indulgence,  issued 
contrary  to   the  Test  Act).'     But   the    first   difficulty 
was  to  prove  their  signatures  to  the  Petition,  and  an 
acquittal  was  about  to   take   place,  when  the    Crown 
counsel   put  into  the  witness-box  Mr.  Blathwayt,  the 
clerk   of   the    Council,    who   swore    that,    when    thev 
were  summoned   before  the   King,  they  owned  their 
signatures  to  the  Petition  ;  but  Pembcrton  insisted,  in  Pember- 
cross-examination,  upon   having   all  that  had   passed  examin™^ 
between  the  King  and  the  Bishops  fully  stated  :  cie?k°oVt'he 

Council. 
Williams,  S.  G. :  "That  is  a  prett)-  tiling,  indeed  !  "     Powys, 
A.  G.:   "  Do  you  think  you  are  at  liberty  to  ask  our  witnesses 

Woodfall,  the  primer  of  the  Le//eis  of  Junius,  went  so  far  as  to  hold  that 
the  jury  had  only  to  determine  the  fact  of  publication  ;  the  decision  of  the 
criminality  of  the  libel  resting  with  the  judge  alone.  The  hardship  with 
which  persons  accused  of  libel  were  treated  led  to  Fox's  Libel  Act,  which 
passed  in  1792,  and  declared,  in  opposition  to  the  judges,  that  the  jury 
might  give  a  general  verdict  on  the  whole  question  at  issue,  although  the 
judges  were  still  allowed  to  express  any  opinion  they  pleased.  In  1817 
Lord  Sidmouth's  circular  to  the  lord  lieutenants  of  counties,  informing 
them  that  justices  of  the  peace  might  issue  a  warrant  to  apprehend  any 
person  charged  on  oath  with  the  publication  of  a  blasphemous  or  seditious 
libel,  and  compel  him  to  give  bail  to  answer  the  charge,  called  forth  great 
opposition,  though  it  was  to  a  large  extent  acted  up  on.  In  1S20  one  of 
the  Six  Acts  increased  the  punishments  for  libel.  In  1843  the  law  of  libel 
was  still  further  amended  by  Lord  Campbell's  Act,  which  allows  a  defend- 
ant to  plead  that  the  publication  was  without  his  authority,  and  was  from 
no  want  of  care  on  his  part,  whilst  he  may  also  plead  that  a  libel  is  true 
and  for  the  public  benefit.  In  1839  the  decision  in  Stockdah  v.  Hansard, 
that  the  House  of  Commons  cannot  legalize  the  publication  of  libellous 
matter,  by  ordering  it  to  be  printed  as  a  report,  led  to  an  act  in  the  fol- 
lowing year,  which  provides  that  no  proceedings  can  be  taken  in  respect 
of  any  publications  ordered  by  either  House  of  Parliament.  In  1S6S  it 
was  held  by  Lord  Chief  Justice  Cockburn,  in  an  action  brought  against 
the  proprietor  of  the  Times,  that   "criticism  of  the  Executive  is  at  the 

present  time  so  important  that  individual  character  may  be  sacrificed." 

Low  and  Pulling' s  Diet,  of  Eng.  Hist. 

I.  The  information  stated  a  conspiracy  to  defame  the  King,  alleging 
the  writing  and  publication  of  the  libel  as  the  overt  act  ;  but  notwith- 
standing this  technicality,  which  is  hardly  worth  noticing,  the  prosecution 
was  in  reality  for  writing  and  publishing  the  libel,  and  is  so  treated 
throughout  the  whole  trial. 
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CHAP,  any  impertinent  question  that  comes  into  your  head  ?  "  Pember- 
ion  :  "The  witness  is  sworn  to  tell  the  truth,  and  the  whole 
truth,  and  an  answer  we  must  and  will  have."  Powys,  A.  G.  : 
"If  you  persist  in  asking  such  a  question,  tell  us,  at  least,  what 
use  you  mean  to  make  of  it."  Pemberioti,  Sergl. .-  "  My  Lords, 
I  will  answer  Mr.  Attorney.  I  will  deal  plainly  with  the  Court. 
If  the  Bishops  owned  this  paper  under  a  promise  from  his 
Majesty  that  their  confession  should  not  be  used  against  them,  I 
hope  that  no  unfair  advantage  will  be  taken  of  them."  Williams, 
S.  G.:  "You  put  on  his  Majesty  what  I  dare  hardly  name. 
Since  you  are  so  pressing,  I  demand  for  the  King  that  the 
question  maybe  recorded."  Pemberlon  :  "Record  what  you 
will,  I  am  not  afraid  of  you,  Mr.  Solicitor."  i 

The  After  a  long  altercation,  the  questions  were  allowed 

signatures  to  be  put :   and  it  appeared  from  the   answers  that, 

proved.      although  thc  King  had  made  no  express  promise  that 

advantage    should   not  be  taken   of  the  admission  of 

the  Bishops,  they  had  admitted  their  handwriting  on 

this  understanding.     The  signatures  were  held  to  be 

proved. 

Difficulty  But  a  still  greater  difficulty  arose  in  showing  that 

'a^pubito?  there  had  been  any  publication  of  the  supposed  libel 

Middlesex,  in  the  county  of  Middlesex : 

Pemberion,  Sergt. :  "To  say  the  writing  and  subscribing  of 
their  names  is  a  publication  of  that  paper,  is  such  doctrine  truly 
as  I  never  heard  before.  Suppose  this  paper  had  been  in  my 
study  subscribed  by  me,  but  never  went  further,  would  this  have 
been  a  publication .'  but  the  publication  must  be  proved  to  have 
been  in  the  county  of  ^Middlesex."  Pouys,  A.  G.:  "Look  you  ; 
it  does  lie  upon  you  to  prove  it  was  done  elsewhere  than  in  Mid- 
dlesex." Pevibertoti,  Sergt.:  "Sure,  Mr.  Attorney  is  in  jest." 
Z.  C.  J.:  "Pray,  brother  Pemberton,  be  quiet.  If  Mr.  Attorney 
says  anything  he  ought  not  to  say,  I  will  correct  him ;  but  pray 
do  not,  you  who  are  at  the  bar,  interrupt  one  another. " 

I.  At  this  time,  leading  questions  were  not  allowed  to  be  put  in  cross- 
examination,  more  than  in  examination-in-chief ;  and  I  am  not  sure  that 
the  old  rule  is  not  the  best  one — when  I  consider  the  monstrous  abuse 
sometimes  practised  in  putting  words  into  the  mouth  of  a  friendly  witness, 
necessarily  called  by  the  side  he  is  opposed  to. 


THE   COUNSEL   FOR  THE   SEVEN    BISHOPS. 
After  an  Old  Print. 
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The  Court  liaving^  finally  ruled  that  there  was  not  ^^^- 
sufilicicnt  evidence  of  a  publication  in  Middlesex,  the 
Chief  Justice  was  beginninij  to  direct  the  jury  to  find 
a  verdict  of  acquittal,  when  Finch,  one  of  the  counsel 
for  the  Bishops,  offered  to  adduce  evidence  for  the 
defendants.  Pemberton,  seeing  the  gross  indiscretion 
of  this  proceeding,  started  on  his  legs,  pulled  down 
his  junior,  and  said — 

"My  Lord,  we  are  contented  that  your  Lordship  should 
direct  the  jury."  Z.  C.  /. :  "  No  !  no  !  I  will  hear  Mr.  Finch. 
The  Bishops  shall  not  say  of  me,  that  I  would  not  hear  their 
counsel."  Pemberlon,  Sergl.:  "  Pray,  good  my  Lord,  we  stand 
mightily  uneasy  here,  and  so  do  the  jury.      Pray,  dismiss  us." 

But  for  Finch's  foolish  interruption,  the  anticipated 
acquittal  would  then  have  been  recorded.  At  this 
moment  it  was  announced  that  the  Earl  of  Sunder-  Lord  Sun- 
land,'  the  Lord  President,  was  coming  into  court  to  evidence, 
prove  that  the  Bishops  had,  in  his  presence,  presented 
the  Petition  to  the  King  at  Whitehall.  L.  C.  J.: 
"  Well,  you  see  what  comes  of  interruption." 

After  Lord  Sunderland's  evidence,  nothing  re- 
mained except  the  question  of  libel  or  no  libel  ?  Pem- 
berton, when  on  the  bench,  had  concurred  with  the 
other  judges  in  the  doctrine  that  tliis  was  a  question 
exclusivel}'  for  the  Court,  and  that  the  jury  had  noth- 
ing more  to  consider  than  whether,  in  point  of  fact,  the 
writing  alleged  to  be  libellous  had  been  composed  and 
published  by  the  defendant.'^  But,  in  spite  of  his  own 
ruling,  he  insisted  that,  although  the  Bishops  had  been 

1.  Robert  Spencer,  Earl  of  Sunderland,  was  in  his  earlier  career  a  sup- 
porter of  the  Exclusion  Bill  and  of  the  Prince  of  Orange.  But  a  singu- 
larly ambitious  and  self-seeking  disposition  made  him  never  hesitate  to 
change  his  side  when  it  was  likely  to  be  unprosperous.  He  became  a 
strong  Tory,  the  leading  minister  of  James  II.,  and  ultimately,  though 
quite  destitute  of  religious  convictions,  professed  his  conversion  to 
Catholicism. 

2.  See  Rex  v.  Harris,  7  St.  Tr.  930, — the  case  in  which,  approving  of 
Scroggs's  law,  he  objected  to  whipping  being  part  of  the  sentence. 
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CHAP,  proved  to  have  composed  and  published  the  Petition, 
they  were  entitled  to  a  verdict  of  not  guilty  from  the 
jury. 

Pember-  "  ]\Iy  Lords  the  Bishops,"  said  he,  "are  here  accused  of  a 

spee^ch  to  cr'nie  of  a  very  heinous  nature  ;  they  are  here  branded  and  stig- 
show  that   matized  bv  this  information  as  if  they  were  seditious  libellers  : 

the  Peti-  '  ■'  ' 

tion  of  the  when,  in  truth,  they  have  done  no  more  than  their  dutj-,  their 
w'inota  ^uty  to  God,  their  duty  to  the  King,  and  their  duty  to  the 
l'''^''  Church.      We  insist  that  the  kings  of  England  have  no  power 

to  suspend  or  dispense  with  the  laws  and  statutes  of  this  king- 
dom touching  religion  ;  that  is  what  we  stand  upon  for  our 
defence.  And  we  say,  that  such  a  dispensing  power  with  laws 
and  statutes  strikes  at  the  very  foundation  of  all  the  rights, 
liberties,  and  properties  of  the  King's  subjects  whatsoever.  If 
the  King  may  suspend  the  laws  of  the  land  which  concern  our 
religion,  I  am  sure  there  is  no  other  law  but  he  may  suspend  , 
and  if  the  King  may  suspend  all  the  laws  of  the  kingdom,  what 
a  condition  are  all  the  subjects  in  for  their  lives,  liberties,  and 
properties  !— all  at  mercy.  The  King's  legal  prerogatives  are  as 
much  for  the  advantage  of  his  subjects  as  of  himself,  and  no 
man  goes  about  to  speak  against  them  ;  but,  under  pretence 
of  legal  prerogative,  to  extend  this  power  of  the  King  to  the 
destruction  of  all  his  subjects,  would  be  doing  him  no  true  ser- 
vice. These  laws  are  in  truth  the  great  bulwark  of  the  reformed 
religion  ;  they  are,  in  truth,  that  which  fenceth  the  Church  of 
England,  and  we  have  no  human  protection  besides.  They 
were  made  upon  a  foresight  of  the  mischief  that  had  and  might 
come  by  false  religions  in  this  kingdom — and  were  intended  to 
keep  them  out — particularly  to  keep  out  the  Romish  religion, 
w-hich  is  the  very  worst  of  all  religions.  ^  If  this  Declaration  of 
Indulgence,  against  which  the  Bishops  made  a  dutiful  repre- 
sentation, should  take  effect,  w-hat  would  be  the  end  of  it.'  All 
religions  are  encouraged,  let  them  be  what  they  will — Ranters, 
Quakers,  and  the  like, — na)',  even  Popery,  which  was  intended 
by  these  acts  of  Parliament  to  be  kept  out  of  this  nation,  as  a 
religion  no  way  tolerable,  and  not  to  be  endured  here.  We  say 
this    farther,  that  my  Lords  the  Bishops  have  the  care  of  the 

I.  This  must  have  been  very  distasteful  to  Mr.  Justice  Allibone,  sit- 
ting before  him  on  the  bench,  who,  although  a  Papist,  had  been  made  a 
Judge  of  the  King's  Bench  by  virtue  of  this  supposed  dispensing  power. 
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Chuali  by  their  very  function  and  ofiices,  and  are  bound  to  take    CHAP, 
care  to  keep  out  all  those  false  religions  which  are  prohibited       ^'^' 
and  designed  to  be  kept  out  by  the  law  ;  and,  seeing  that  this 
Declaration  was  founded  upon  a  mere  pretended   power  which 
had  been  continually  opposed  and   rejected  in  parliament,  they 
could  not  comply  with  the  King's  commands  to  read  it.  ' 

His  discus- 
He  then  went  into  an  historical  discussion  respect- *'"°  ■'^ 

specting 

ing  the  dispfusiiig  power, ^  showinij  that  as  often  as  it'^erf/j- 

fensing 
power, 
I.  The  Dispensing  Power  was  the  name  given  to  the  royal  prerog- 
ative by  which  the  sovereign  was  enabled  to  exempt  individuals  from 
the  operation  of  the  penal  laws.  It  is  analogous  to,  and  frequently 
confused  with,  the  Stisj>fn,iiii_f  Poiver,  by  which  a  right  was  claimed  to 
abrogate  one  or  more  statutes  entirely.  The  origin  of  this  idea  may 
be  traced  to  the  ancient  royal  prerogative  of  pardoning  individual 
offenders,  from  which,  in  an  age  of  unscientific  legislation,  ihe  transi- 
tion to  a  power  of  previously  annulling  the  penalties  of  a  statute  was 
easy.  It  found  countenance  in  the  clause  non  ohslaiitf,  "  anv  law  to  the 
contrary,"  introduced  by  the  Popes  into  their  Bulls  in  the  thirteenth 
century.  Henry  III.  imitated  this  clause  in  proclamations  and  grants, 
but  not  without  protest  ;  and  in  1391  the  Commons  granted  to  Richard 
II.  the  right,  with  the  consent  of  the  Lords,  of  dispensing  with  the 
Statute  of  Provisors  until  the  next  Parliament,  asserting,  however,  that 
this  was  a  novelty,  and  should  not  be  drawn  into  a  precedent.  The 
free  use  of  the  dispensing  power  alone  made  it  possible  to  combine  the 
retention  of  the  Statutes  of  Provisors  and  Prsmunire  with  friendly 
relations  with  the  Papacy.  The  power  was  frequently  disputed  by  Par- 
liament, and  although  asserted  by  Henry  V.  in  1413,  with  regard  to  a 
law  for  expelling  aliens  from  the  kingdom,  a  statute  passed  in  1444, 
limiting  the  patents  of  sheriffs  to  a  year,  especially  forbade  the  King  to 
dispense  with  this  provision,  or  to  remit  the  penalties  for  breaking  it. 
Under  Henry  VII.  the  dispensing  power  was  frequently  employed  (the 
judges  even  deciding  that  the  King  might  grant  exceptions  to  the  statute 
of  1444) ;  but  in  this  reign  an  important  limitation  was  introduced,  by 
an  agreement  among  lawyers,  that  the  King  could  not  dispense  with  the 
penalties  for  an  offence  against  the  common  law  (malum  in  se),  but  only 
of  one  created  by  statute  (malum  proliibiltim).  In  the  reign  of  Henry 
VIII.,  however,  the  dispensing  power  became  almost  unlimited  ;  it  was 
true  that  the  King  could  not  dispense  with  future  acts  of  Parliament, 
but  he  could  "with  things  in  future  whereof  he  hath  an  inheritance." 
The  ingenuity  of  lawyers  failed  to  decide  finally  the  limits  of  this  pre- 
rogative, either  during  the  Tudors  or  the  first  two  Stuarts,  by  whom  it 
was  frequently  exercised  :  Lord  Coke,  for  instance,  leaving  the  question 
as  he  found  it  by  deciding  that  "  no  act  of  Parliament  may  bind  the 
King  from  any  prerogative  which  is  inseparable  from  his  person,  so  that 
he  may  not  dispense  with  it  by  a  non  ohslaiite."  After  the  Restoration 
the  dispensing  power  was  revived  by  Charles  II.  for  the  new  purpose 
of  admitting  Catholics  to  office,  and  in  virtue  of  it  he  issued  the  Decla- 
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^xx^'  '^"''^  been  claimed  in  matters  of  religion  it  had  been 
denied  and  abandoned.  Coming  to  the  last  attempt 
in  the  reign  of  Charles  II.,  he  was  proceeding, — "Af- 
terwards, in  1672,  tlie  King  was  prevailed  upon  again 

to  grant  another  dispensation  somewhat   larger ." 

L.  C.  J.:  "  Brother  Pemberton,  I  would  not  interrupt  H 

you,  but  we  have  heard  of  this  over  and  over  again  » 

already."  Pemberton,  perceiving  that  the  jury  were 
strongly  with  him,  dexterously  said,  "  Then,  since  your 
Lordship  is  satisfied  of  all  these  things,  as  I  presume 
you  are  (else  I  should  have  gone  on),  I  have  done,  my 
Lord." 
Weight  of         The  other  counsel  exerted  themselves  with   much 

Pemberton  ,,,  ..  ,  ,  .  i.irii 

with  the     boldness  and  vigor,  but  the  victory   which  followed 

ix-chfef"  was  chicfly  to  be  ascribed  to  Pemberton,  who,  having 

reputably  presided  as  Chief  Justice  of  the  Court,  was 

regarded  with  far  more  respect  by  the  jury  than  his 

infamous  successor.  Sir  Robert  Wright,  and  was  still 

ration  of  Indulgence.  In  1673  the  country  party  ventured  to  challenge 
the  right,  asserting,  though  on  insufficient  grounds,  that  it  was  confined 
to  secular  matters,  and,  by  threatening  to  withhold  supplies,  induced  the 
King  to  cancel  the  Declaration.  James  II.,  however,  determined  to  use 
the  power  on  a  wholesale  scale  for  the  purpose  of  admitting  Catholics  to 
ecclesiastical  as  well  as  secular  offices,  and,  after  dismissing  refractory 
judges  and  barristers,  brought  the  question  to  an  issue  in  Sir  Edward 
Hale's  case  { 1 686).  This  was  a  collusive  action — the  plaintiff,  Godden, 
being  the  defendant's  servant,  who  claimed  as  an  informer  a  penalty  of 
500/.,  to  which  his  master  was  liable  for  holding  the  command  of  a  regi- 
ment without  taking  the  sacrament.  The  defendant  pleaded  letters 
patent  from  the  King,  and  the  judges,  with  one  exception,  decided  that 
the  King  might  dispense  with  penal  statutes  in  particular  cases.  This 
decision,  by  perpetuating  a  legal  anomaly,  is  said  by  Hallam  to  have 
"  sealed  the  condemnation  of  the  House  of  Stuart."  Armed  with  this 
weapon,  James  immediately  proceeded  to  admit  Roman  Catholic  lords  to 
the  Privy  Council,  and  to  authorize  clergymen  to  hold  benefices.  For 
these  and  other  arbitrary  acts  he  lost  the  crown,  and  the  Bill  of  Rights 
abolished  both  the  Suspending  and  Dispensing  Power,  declaring  that 
"  the  pretended  power  of  suspending  laws  and  the  execution  of  laws  by 
regal  authority  without  act  of  Parliament  is  illegal  ;  and  that  the  pre- 
tended power  of  dispensing  with  laws  by  regal  authority  without  act  of 
Parliament,  as  it  hath  been  assumed  and  exercised  of  late,  is  illegal." — 
Low  and  Pulling's  Diet,  of  Etig.  Hi  si. 


\ 
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supposed    to    be   laying   down   the    kiw   with   judicial    ^^S^^- 
authorit)-.' 

It  misrht  have  been  expected  that,  liavins^  taken  soHisneu- 
bold  a  part  during  this  trial,  he  would  have  signed  the  the  pro- 
invitation  to   the    Prince  of  Orange,^  which  was  sent  the  Revo- 
off  immediately  after;  but  his  heart  failed  him.     He 
was  paralyzed   by   his  scruples  respecting  the  sin  of 
rebellion  and   the  perils  to  which  he    might    subject 
himself  if  he  should  join  in  anv  unsuccessful  attempt 
at   resistance   to   arbitrary   rule.      He   therefore   con- 
tinued to  devote  himself  exclusively  to  his  professional 
pursuits.     Even  after  the  Prince  of  Orange  had  landed 
he  remained  perfectly  neutral,  and  he  declined  a  seat 
in  the  Convention  Parliament. 

When  William  and  Mary  were  on  the  throne,  andof'^i^ember- 
new  judges  were  to  be  appointed  in  the  room  of  those  JheRevo- 
who  disgraced  the  bench  at  the  end  of  the  reign  of'""°°" 
James  II.,  it  was  expected  by  manv  that  Pemberton 
would  have  been  restored  along  with  Atkyns  and  John 
Powell,  who  had  been  removed  for  their  honesty  dur- 
ing the  last  two  reigns ;  but,  although  his  services  in 
defending  the  Seven  Bishops  were  duh^  appreciated, 
and  it  was  acknowledged  that,  when  compared  with 
Jeffreys  and  Scroggs,  he  was  a  paragon  of  virtue,  it 
could  not  be  forgotten  that  from  timiditv,  if  not  cor- 
ruption, he  had  assisted  the  Government  in  their  de- 
sign to  bring  the  Earl  of  Shaftesbur}-  to  the  block,  and 
that  although  he  had  wished  to  save  Lord  Russell  he 
had  allowed  him  to  be  sacrificed.  Indeed,  the  at- 
tainder of  this  illustrious  patriot  being  now  reversed 
by   act   of  parliament  as  unlawful,  there   would  have 

1.  12  St.  Tr.  1S3-433.  My  professional  friends  may  be  curious  to 
know  what  his  fees  were  on  this  occasion.  From  the  attorney's  bill  it 
appears  that  he  received  five  guineas  retainer,  twenty  guineas  with  his 
brief,  and  three  guineas  for  a  consultation.  Sir  R.  Sawyer  and  Mr.  Finch 
refused  to  take  any  fee. 

2.  Afterwards  William  III. 
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*-^-^'^-    been    much  awkwardness  in  replacing  on    the  bench 

the  judge  by   whom  it  was  pronounced.     Therefore, 

May  I.        when  the  members  of  the  Cabinet  produced  their  lists 
16S9.  .        .  ' 

of  twelve  men  to  preside  in  the  common-law  courts 

in  Westminster  Hall,  Pemberton's  name  was  found  in 
very  few  of  them  ;  and  in  the  new  judicial  arrange- 
ment, which  gave  such  general  satisfaction,  he  was 
entirely  passed  over. 

An  inquiry   being    afterwards   instituted    into    the 
He  is  ex-    manner  in  which  judges  had  recently  been  tampered 

amined  .  ' 

before  the  With  and  cashicrcd,  he  was  examined  before  the  House 

House  of         ^     -,  .  ,  1  1        • 

Commons,  oi  Commons,  but  could   or  would  give  verj'  little  in- 
formation  on    the   subject.      While   others   described 
very  amusing  scenes  at   Chiffinch's   private  room    at 
Whitehall,   where    they    had    secret    interviews   with 
Charles  and  James,  and  were  interrogated  respecting 
the  dispensing  power,  the  King's  prerogative  to  con- 
trol the  law  by  proclamations,  and  the  judgment  they 
were  prepared  to  give  in  cases  which  were  pending, 
the}-  could  get  Pemberton  to  say  nothing  more  than 
"I  was  removed  out  of  my  place  without  visible  cause 
the  first  time  ;  neither  do    I   know  tiie  reason  of  mj' 
being  removed  from  the  King's  Bench  to  the  Common 
Pleas.     I  was  never  sent  for  to  Whitehall  nor  to  my 
Lord   Chancellor's.     The  night  before,  mj^  lord  said 
nothing   to  me,  but  the  next  morning  I   had  a  super- 
sedeas."^    Whether  he  had  given  offence  by  sulkiness 
I  know  not,  but  a  resolution  was  now  taken  to  treat 
him  with  great  rigor. 
Complaint        Mr.  TophaiTi,  the   Sergeant-at-arms  of  the    House 
htm  of  a     of  Commons,  presented  a  petition,  setting  forth  "that 
pdvUege     scvcral  vcxatious   actions  had   been    brought   against 
walchiet  him  for  executing  the  orders  of  the  House  when  Sir 
the'King's  Francis  Pemberton  was  Chief   Justice  of  the   King's 
Bench.       Bench,  and    that,  although  he   had  pleaded   that   he 

I.  5  Pari.  Hist.  312. 
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acted  under  the  authority  of  the  House,  he  had  been  *^"^,''- 
cast  ill  damages  and  costs."  The  petition  was  referred 
to  a  select  committee,  who  reported  that  the  judfj- 
ments  given  against  the  Sergeant-at-arms  were  illegal, 
and  a  violation  of  the  privileges  of  Parliament.  Sir 
Francis  Pcmberton  was  thereupon  ordered  to  attend 
at  the  bar.  The  treatment  which  he  experienced  on  j^, ,  ^g 
this  occasion  has  been  severely  condemned ;  but  I 
must  confess  tliat  his  demeanor  was  not  ver}-  straight- 
forward or  dignified.  The  Speaker  having  informed 
him  tiiat  lie  was  sent  for  to  state  the  ground  on  which 
he  had  overruled  the  plea  in  Jay  v.  Tophavi, — instead 
of  denying,  like  Holt,  the  right  of  either  House  of 
Parliament  to  interrogate  him  in  this  irregular  manner, 
or  frankly  stating  what  had  happened,  he  equivocated, 
and  the  following  dialogue  grieved  his  friends  : 

Pctnberton  :  "Sir,  I  know  nothing  of  this  action.  I  have  His  dia- 
been  out  of  the  court  now  si.\  years,  I  cannot  remember  so  many  ^^^  "" 
thousand  actions  as  were  brought  at  that  time.  But  if  you  will  Speaker. 
let  me  know  what  the  charge  is,  I  do  not  doubt  but  I  can  give 
you  a  good  account  of  it."  Speaker:  "A  plea  was  pleaded 
that  the  defendant  acted  by  the  authority  of  this  House,  and 
such  plea  you  overruled."  Pemberton:  "This  is  quite  new  to 
me,  for  I  knew  not  what  I  was  sent  for."  Speaker:  "The 
House  desires  to  know  on  what  ground,  in  the  case  of /ay  v. 
Tupkam,  you  overruled  the  defendant's  plea."  Pemberton  :  "I 
think  he  pleaded  to  the  jurisdiction  of  the  Court  ;  and  if  he 
did,  with  submission  the  plea  ought  to  have  been  overruled." 
Speaker:  "The  House  doth  require  your  reasons  for  maintain- 
mg  this  opinion."  Pemberton  :  "I  will  give  you  my  reasons  as 
well  as  I  can  :  but  you  cannot  expect  I  should  be  furnished 
with  such  reasons  now  as  I  may  state  upon  further  consideration. 
I  must  premise  that  I  do  not  think  that  your  privileges  are  in 
question.  There  is  no  judge  who  understands  himself  but  will 
allow  the  privileges  of  the  House  ;  they  are  the  privileges  of  the 
nation,  and  we  are  all  bound  to  maintain  them  as  much  as  any 
member  of  the  House.  But  the  question  is  all  de  modo — 
whether  the  authority  of  the  House  is  pleadable  to  the  jurisdic- 
tion of  the  Court,  or  in  bar.?     And,  under  favor,  I  have  always 


44  REIGN   OF  ^VILLIAM   AND   MARY. 

^^^.P-  taken  it  that  such  a  defence  is  not  pleadable  in  abatement.  The 
question  is,  whether  this  shall  stop  the  Court,  so  that  they  can- 
not examine  into  the  fact, — and  see  whether  such  a  warrant  was 
signed  by  the  Speaker,  as  is  alleged.  Any  man  living  might 
plead  such  a  plea." 

Time  was  given  to  inquire  into  the  pleadings  in /ay 
V.    TopJiatn,  and  the  ex-Chief  Justice  was  ordered    to 
attend  again. 
July  19.  When  he  next  appeared,  he  insisted  that  the  plea 

to  justify  had  been  to  the  jurisdiction  of  the  Court;  and  he 
iii\heSl^e. added,  "We  did  not  question  the  legaUty  of  vour 
orders,  but  we  were  to  see  whether  the  orders  had 
been  given,  and  whether  they  had  been  properly 
obeyed.  If  Mr.  Topham  arrested  the  plaintiff  without 
any  order,  or  imprisoned  him  till  he  paid  a  sum  of 
money,  damages  ought  to  be  awarded.  If  1  was  mis- 
taken in  this  case,  it  was  an  error  of  m}-  judgment. 
My  design  was  to  do  justice." 

The  record  is  not  to  be  found  (as  it  ought  to  be)  in 
the  Treasury  of  the  King's  Bench,  having  been  pro- 
duced on  this  occasion  at  the  bar  of  the  House  of 
Commons  and  not  returned  to  the  proper  custod}- ; 
but  there  is  ever}-  reason  to  believe  that  the  plea  was 
substantiall}'  a  plea  in  bar,  and  that  it  had  been  im- 
properly overruled.  Chief  Justice  Pemberton  hap- 
pened to  be  then  oscillating  towards  the  Government, 
which  was  highly  incensed  against  the  popular  leaders, 
and  entertained  a  strong  desire  to  put  down  parlia- 
mentarv  privilege.  The  House  of  Commons  (May- 
nard,  Somers,  and  other  learned  and  just  men,  being 
present)  passed  a  resolution  that  Sir  Francis  Pember- 
ton, in  giving  this  judgment,  had  been  guilty  of  a 
breach  of  privilege,  and  ordered  him  to  be  taken  into 
He  is  com-  custodv.  In  cousequence  he  was  committed  to  New- 
Ne'tt^te  g^i'^^'  afd  li^  remained  a  close  prisoner  there  till  the 
14th  day  of  March,  1690 — a  period  of  eight  months — 
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wlicii,  the  session  beinj;  at,  last  terminated  by  a  [iroro-    '^U'^'- 
gation,  he  was  discharged. 

Considering  his  great  eminence  as  an  advocate,  the 
high  judicial  offices  which  he  had  filled,  and  the  noble 
battle  he  had  waged    in    the  cause  of  freedom  when 
defending  the  Seven  Bishops,  it  is  impcjssible  not  to 
commiserate  his  fate.     But  the  leaders  of  the  Conven- 
tion Parliament  have  been  too  rashly  blamed  for  the 
punishment    inflicted   upon  him.     Lord  Ellenborough  iciienbor- 
said,  in  Biirdctt  v.  Abbott,  "  It  is  surprising  how  a  judge  opinion  of 
could  have  been  questioned  and  committed  to  prison,  mem""'' 
by  the  House  of  Commons,  for  having  given  a  judg- 
ment which  no  judge  who  ever  sat  in  this  place  could 
differ    from.     It    was    after   the    Revolution — which 
makes  such  a  commitment   for  such  a  cause  a  little 
alarming.     It   must   be    recollected    that    Lord    Chief 
Justice  Pemberton  stood    under  the  disadvantage  at 
that  period  of  having  been  one  of  the  Judges  who  sat 
on  the  trial  of  Lord  Russell.     He  was  a  man  of  emi- 
nent learning,  and,  being  no  favorite  with  either  party 
at  that  time,  for  he  was  shortly  after  that  trial  removed 
from    his   situation,  was   probably    an   honest   man." ' 
And  Lord  Erskine,^  having  alluded  in  a  debate  in  the  Erskine's 
House  of   Lords    to  this  commitment  of    Lord  Chief "'''""'°' 
Justice  Pemberton,  exclaimed,  with  much  vehemence, 
"  If   a  similar  attack  were  made  upon  my   noble  and 
learned  friend  (Lord  Ellenborough)  who  sits  next  me, 
for  the  exercise  of  his  legal  jurisdiction,  I  would  resist 
the    usurpation    with    my    strength,    and    bones,    and 
blood."  ^     But  there  can  be  little  doubt  that  Pember-Pembenon 
ton,  who  was  ever  deficient  in  moral  courage,  for  the  orhi?'"^ 
purpose  of  screening  himself,  misrepresented  the  plea ;  p^JJ,',^*^" 
and    that,  however  meritorious    his  services  at  other 


1.  14  East,  104. 

2.  See  Lives  of  the  Lord  Chancellors. 

3.  16  Pari.  Deb.  851. 
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*^5^:^''-    times  ma}-  have  been,  on  this  occasion  he  well  deserved 

the  punishment  inflicted  upon  him.' 

March  14,  Qu  recoverinsf  his  liberty,  he  once  more  returned 

1690.  '^                    -  ' 

He  again  to  the  bar;  but  now,  enfeebled  by  a^e,  and  not  sup- 
practises  -      i^ 
at  the  bar.  posed  to  havc  "the  ear  of  the  Court,"  he  was  yery 

—1696.  little  employed.  He  had  a  beautiful  villa  near  High- 
gate,  where  he  spent  the  greatest  part  of  his  time  in 
seclusion.  So  late,  however,  as  the  year  1696,  he  was 
one  of  the  counsel  for  Sir  John  Fenwick,^  and  assisted 
in  opposing  the  bill  of  attainder  by  which  that  unfort- 
unate gentleman  was  put  to  death  in  a  manner  which 
would  have  been  condemned  in  the  worst  days  of  the 
Stuarts.'  This  was  the  last  occasion  of  Sir  Francis 
Pemberton  ever  appearing  in  public 

1.  See  2  Nels.  Ab.  124S  ;  Lord  Campbell's  Speeches,  206. 

2.  Sir  John  Fenwick  (d.  1697).  A  zealous  Tory  member  of  the  Par- 
liament of  16S5,  who  became,  after  the  Revolution,  one  of  the  most 
ardent  Jacobite  conspirators.  In  1695  he  joined  Charnock,  Porter,  and 
others  in  designs  against  the  King,  which  ripened  ne.xt  year  into  the  As- 
sassination Plot.  His  fellow  conspirator  Porter  informed  the  Govern- 
ment of  the  whole  intrigue,  and  Sir  John  attempted  to  escape  to  France, 
but  was  arrested  near  Romney  Marsh.  He  was  committed  to  the  Tower. 
In  order  to  gain  time,  he  offered  to  disclose  all  he  knew  touching  the 
Jacobite  plots.  His  artful  confession,  while  silent  about  the  real  Jaco- 
bite plotters,  contained  a  great  deal  of  evidence — mostly  true,  no  doubt 
— against  Marlborough,  Godolphin,  Russell,  and  Shrewsbury,  who  had 
from  lime  to  time  intrigued  with  the  Court  of  St.  Germain's.  Furious  at 
the  charges  brought  against  their  party,  the  Whigs  determined  to  pursue 
the  subject.  Fenwick  was  examined  by  William,  but  refused  to  make 
any  disclosures.  He  had  heard  that  his  wife.  Lady  Mary  Fenwick,  had 
succeeded  in  getting  Goodman — the  only  other  witness  against  him— -out 
of  the  country,  and  Porter's  evidence  remained  unsupported.  But  the 
Whigs,  not  to  be  balked  of  their  prey,  brought  in  a  bill  of  attainder 
against  him,  which  the  Commons  passed  by  1S6  to  156.  The  bill  passed 
through  Its  first  stage  in  the  Lords  without  a  division.  After  a  violent 
struggle,  the  second  reading  was  carried  by  73  to  53,  and  the  third  by 
only  6S  votes  to  61.  On  Jan.  2S  he  was  e.xecuted.  Hallam's  opinion 
on  the  act  of  attainder  is  that  "'  it  did  not,  like  some  acts  of  attainder, 
inflict  a  punishment  beyond  the  offence,  but  supplied  the  deficiency  of 
legal  evidence."  Yet,  allowing  the  substantial  justice  of  the  sentence,  it 
is  questionable  whether  it  was  not  ill-advised  to  break  from  the  rigid 
rules  of  law,  especially  for  so  second-rate  a  person  as  Fenwick. — Lo-w  and 
/'ulling's  Diet,  of  Eng.  Hist. 

3.   13  St.  Tr.  537-75S. 


LIKE   Of  CHIEF  JUSTICE   I'EMBERTON.  47 

Soon  after,  he  altogether  withdrew  from  business,    ^"^'^'• 
and  the  last  three  years  of  his  life  he  entirely  devoted 
to   contemplation.     He  expired  on  the   loth  of    [une,  His  death. 

11  r    ,   •  J  > June  ,0 

1699,  in  the  74th  year  of  his  age,  and  was  buried   in  1699- 
Highgate  church,  where  there  still  stands  a  monument 
erected  to  his  memory,  with  the  following  inscription: 

"  M.  S.  vencrabilis  adinodum  viri  D.  Francisci  Pemberton  Eq.  His  epi- 
aurati,  servientis  ad  legem,  e  sociis  Interioris  Templi,  necnon  sub  sere- '^P''- 
nissimo  principe  Carolo  2°.  Banci  Regii  ac  Communis  Capitalis  Justici- 
arii,  sacra;  majestati  a  secretioribus  consiliis  ;  vir  plane  cgregius,  ad 
reipublicje  pariter  ac  suorum  dulce  decus  et  prjesidiuin  feliciter  natus. 
Patre  Radulpho  in  Agro  Hertford.  Generoso,  ex  antiqua  Pembertono- 
rum  prosapia  in  Com.  Palat.  Lancastrije  oriundo."  ' 

With  a  little  more  firmness  of  principle,  or  moral  The  want 

.  of  moral 

courage,    joined    to    his    talents,    acquirements,    and  courage  in 

...  his  charac- 

opportumties,  he  might  have  been  a  great  character  inter. 
English  history  ;  but,  while  he  perceived  and  approved 
the  right  course,  and  never  entirely  abandoned  it,  he 
not  unfrequently  deviated  from  it, — so  that  among  his 
contemporaries  he  bore  the  contemned  name  of  a 
"  trimmer,"  and  his  reputation  with  posterity  has  been 
neither  pure  nor  brilliant.  The  errors  of  his  )-outh 
would  have  been  easily  forgiven  after  the  noble 
amends  which  he  made  for  them,  but  we  cannot  praise 
the  excessive  caution  with  which  he  ever  conducted 
himself  that  he  might  not  give  offence  to  those  in 
power  ;  and  although  we  feel  pitv  rather  than  indigna- 
tion when  his  virtue  falters,  he  occasionally  submitted 
to  compliances,  for  the  purpose  of  winning  and 
retaining  ofifice,  which  utterly  deprives  him  of  our 
esteem.  If  any  thing  could  have  made  him  appear  a 
respectable  judge,  it  would  have  been  a  comparison 
with  the  four  Chief  Justices  who  succeeded  him.^ 


1.  Lysons"  Environs,  p.  68  ;  Clutterbuck's  Herts,  ii.  449.  He  left 
several  sons  behind  him  ;  and  his  descendants  were  seated  at  Trumping- 
ton,  near  Cambridge,  till  the  beginning  of  the  present  centurj'. 

2.  Chauncy,  the  historian  of  Hertfordshire,  is  the  only  author  who 
speaks  of  his  contemporary  Sir  Francis  Pemberton  with  unmixed  com- 
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CHAP,    mendation.      His  other  biographers,  with  whatever  party  they  are  con- 


XX. 


nected,  almost  invariably  qualify  the  encomiums  they  are  compelled  to 
utter  with  some  expressions  of  depreciation.  One  says  that  he  was  a 
great  lawyer,  but  that  he  had  so  towering  an  opinion  of  his  own  sense 
and  wisdom  that  he  made  more  law  than  he  declared.  Another,  while 
acknowledging  that  he  was  an  excellent  judge,  asserts  that  his  passion 
for  preferment  led  him  sometimes  to  do  wrong.  The  various  incidents 
of  his  career  are  so  tinted  by  the  different  prejudices  of  the  writers, 
whether  Whig  or  Tory,  that,  not  receiving  the  entire  approbation  of 
either  party,  the  natural  inference  to  an  unprejudiced  mind  is,  that  he 
acted  independently  of  both.  That  he  was  "damned  with  faint  praise" 
receives  its  explanation  in  Burnet's  admission  that  ' '  he  was  not  wholly 
for  the  Court." — Foss's  Lives  of  (Ae  Judges. 


i 
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CHAPTER    XXI. 

I.IKE   OF    LORD   CHIEF   JUSTICE   SAUNDERS. 

There  never   was  a   more  flagrant   abuse   of   the    ^"xi''' 
prerogative  of  the  Crown  than  the  appointment  of  aKindfeei- 
Chief  Justice  of  the  King's  Bench  for  the  undisguised  lawyers  for 
purpose  ot  giving  judgment  tor  the  destruction  of  thcmund 
charters  of  the  City  of  London,  as  a  step  to  the  estab- in  spite  of 
iishment  of   despotism   over   the    land.     Sir   Edmund  ligacy? 
Saunders     accomplished    this     task     efiEectualiy,    and 
would,  without  scruple  or  remorse,  have  given  any 
other  illegal  judgment  required  of  him  by  a  corrupt 
G(jvernment.     Yet  1  feel  inclined  to  treat  his  failings 
witii  lenience,  and  those  who  become  acquainted  with 
his  character  are  apt  to  have  a  lurking  kindness  for 
him.     From  the  disadvantages  of  his  birth  and  breed- 
ing, he  had 'little  moral  discipline:    and  he  not  only 
showed    wonderful    talents,    but   very   amiable    social 
qualities.     His   rise   was  most   extraordinary,  and   he 
mav  be  considered  as  our  /ega/  Wliittington. 

"He  was  at  first,"  says  Roger  North,  "no  better  Qu.  wheth- 
than  a  poor  beggar-boy,  if  not  a  parish  foundling  with-a  found- 
out  known  parents  or  relations."  There  can  be  no 
doubt  that,  when  a  boy,  he  was  discovered  wandering 
about  the  streets  of  London  in  the  most  destitute  con- 
dition— penniless,  friendless — without  having  learned 
any  trade,  without  having  received  any  education. 
But  although  his  parentage  was  unknown  to  the  con- 
temporaries with  whom  he  lived  when  he  had  advanced 
himself  in  the  world,  recent  mquiries  have  ascertained 
that  he  was  born  in  the  parish  of  Barnwood,  close  by 
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CHAP,  the  city  of  Gloucester;  that  his  father,  wiio  was  above 
the  lowest  rank  of  life,  died  when  he  was  an  infant,  and 
that  his  mother  took  for  her  second  husband  a  man  of 
tiie  name  of  Gregory,  to  whom  she  bore  several  chil- 
dren. We  know  nothing  more  respecting  him,  with 
His  first     certaint}',  till  he  presented  himself  in  the  metropolis; 

appearance         ,  ,     r  .  .  ,  ,  •     i        i  , 

in  London,  and  wc  are  left  to  imagine  that  he  might  have  been 
driven  to  roam  abroad  for  subsistence,  by  reason  of 
his  mother's  cottage  being  levelled  to  the  ground 
during  the  siege  of  Gloucester ;  or  that,  being  hardly 
used  by  his  stepfather,  he  had  run  away,  and  had 
accompanied  the  broad-wheeled  wagon  to  London, 
where  he  had  heard  that  riches  and  plenty  abounded. 

The  little  fugitive  found  shelter  in  Clement's  Inn,' 
where  "  he  lived  b}-  obsequiousness,  and  courting  the 
attorneys'  clerks  for  scraps."^  He  began  as  an  errand- 
boy,  and  his  remarkable  diligence  and  obliging  dispo- 
sition created  a  general  interest  in  his  favor.  Express- 
How  he  ing  an  eager  ambition  to  learn  to  write,  one  of  the 
wrrS*  '°  attorneys  of  the  Inn  got  a  board  knocked  up  at  a 
window  on  the  top  of  a  staircase.  This  was  his  desk, 
and,  sitting  here,  he  not  only  learned  the  running  hand 
of  the  time,  but  court  hand,  black  letter,  and  engrossing, 
and  made  himself  an  "  expert  entering  clerk."  In 
winter,  while  at  work,  he  covered  his  shoulders  with  a 
blanket,  tied  hay-bands  round  his  legs,  and  made  the 
blood  circulate  through  his  fingers  by  rubbing  them 
when  they  grew  stiff.  His  next  step  was  to  copy 
deeds  and  law  papers,  at  so  much  a  folio  or  page, — by 
which  he  was  enabled  to  procure  for  himself  whole- 
some food  and  decent  clothes.  Meanwhile  he  not  only 
His  legal  picked  up  a  knowledge  of  Norman  French,  and  law 
Latin,  but,  by  borrowing  books,  acquired  a  deep  in- 

1.  Clement's  Inn  was  one  of  the  nine  Inns  of  Chancery  in  London,  so 
named  from  its  proximity  to  the  church  of  St.  Clement  Danes  and  St. 
Clement's  Well. —  Wheeler's  Familiar  Allusions. 

2.  Life  of  Guilford,  il.  125. 


education. 
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sight  into  the  principles  of  conveyancing  and  special    chap. 
pleading.     By  and    by  the    friends   he    had   acquired 
enabled  him  to  take  a  small  chamber,  to  furnish  it,  and 
to  begin  business  on  his  own  account  as  a  conve3ancer 
and  special  pleader.     But  it  was  in  the  latter  depart- 
ment that  he  took  greatest  delight,  and  was  the  most  His  swrn  as 
skilful— insomuch    that   he   gained    the    reputation    ofpi^r. 
being  familiarly  acquainted  with  all  its  mysteries;  and 
although  the  order  of  "  special  pleaders  under  the  bar" 
was  not  established  till  many  years  after,  he  was  much 
resorted  to  bj-  attorneys  who  wished  bv  a  sham  plea  to 
get  over  the  term,  or  by  a  subtle  replication  to  take  an 
undue  advantage  of  the  defendant. 

It  has  been  untruly  said  of  him,  as  of  Jeffreys,  that 
he  began  to  practise  as  a  barrister  without  having  been 
ever  called  to  the  bar.  In  truth,  the  attorneys  who 
consulted  him  having  observed  to  him  that  they  should 
like  to  have  his  assistance  to  maintain  in  court  the 
astute  devices  which  he  recommended,  and  which 
duller  men  did  not  comprehend,  or  were  ashamed  of, 
he,  rather  unwillingly,  listened  to  their  suggestion  that 
he  should  be  entered  of  an  Inn  of  Court,  for  he  never 
cared  much  for  great  profits  or  high  offices;  and, 
havmg  money  enough  to  buy  beer  and  tobacco,  the 
only  lu.xuries  in  which  he  wished  to  indulge,  he  would 
have  preferred  to  continue  the  huggermugger  life 
which  he  now  led.  He  was  domesticated  in  the  fam- 
ily of  a  tailor  in  Butcher  Row,>  near  Temple  Bar,=  and 

1.  This  was  a  very  narrow  dirty  lane,  which  was  swept  away  when  the 
improvements  were  made  between  St.  Clement's  Church  and  Temple 
Bar,  about  forty  years  ago. 

2.  Temple  Bar  was  rebuilt  by  Sir  Christopher  Wren  in  1670-72,  soon 
after  the  Great  Fire  had  swept  away  89  London  churches,  4  out  of  the  7 
City  gates,  460  streets,  and  13,200  houses,  and  had  destroyed  15  of  the  26 
wards,  and  laid  waste  436  acres  of  buildings,  from  the  Tower  eastward,  to 
the  Inner  Temple  westward.  .  .  .  The  Bar,  after  having  been  for  many 
years  a  great  obstruction  to  the  traffic,  was  removed  in  the  winter  of 
1S77-7S,  while  the  new  Law  Courts  were  in  process  of  erection.  The  Bar 
was  of  Portland  stone,  which  London  smoke  alternately  blackens  and  cal- 
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^yxi''  ^^'^^  supposed  to  be  rather  too  intimate  witli  the  mis- 
tress of  the  house.  However,  without  giving  up  his 
lodging  here,  to  which  he  resolutely  stuck  till  he  was 
made  Lord  Chief  Justice  of  England,  he  was  prevailed 

He  enters   upon  to  enter  as  a  member  of  the   Middle  Temple. 

Temple.     Accordingly,  on  the  4th  of  July,  1660,  he  was  admitted 

■i6fc.'*'  there  by  the  description  of  "  Mr.  Edmund  Saunders,  of 
the  county  of  the  city  of  Gloucester,  gentleman."  The 
omission  to  mention  the  name  of  his  father  might  have 
given  rise  to  the  report  that  he  was  a  foundling ;  but 
a  statement  of  parentage  on  such  occasions,  though 
usual,  was  not  absolutely  required,  as  it  now  is. 

He  henceforth  attended  "  moots,"  and  e.xcited  great 
admiration  by  his  readiness  in  putting  cases  and  taking 
off  objections.  By  his  extraordinary  good-humor  and 
joviality,  he  likewise  stood  high  in  the  favor  of  his 
brother  Templars.  The  term  of  study  was  then  seven 
years,  liable  to  be  abridged  on  proof  of  proficiency  ; 
and  the  benchers  of  the  Middle  Temple  had  the  dis- 

He  is  called  j,g^,-,j^g,^(-  j,,-,^  ^hc  liberality  to  call   Saunders  to  the 

to  the  bar.  -^ 

bar  when  his  name  had  been  on  their  books  little  more 
than  four  3ears. 
His  rapid  We    havc    a   striking   proof   of   the    rapidity    with 

progress.  . 

which  he  rushed  into  full  business.  He  compiled 
Reports  of  the  decisions  of  the  Court  of  King's  Bench, 
beginning  with  Michaelmas  Term,  18  Charles  II.,  a.d. 

cines  ;  and  each  fa9ade  had  four  Corinthian  pilasters,  an  entablature,  and 
an  arched  pediment.  On  the  west  (Strand)  side,  in  two  niches,  stood,  as 
eternal  sentries,  Charles  I.  and  Charles  II.  in  Roman  costume.  Charles 
I.  long  ago  lost  his  baton,  as  he  once  deliberately  lost  his  head.  Over 
the  keystone  of  the  central  arch  there  used  to  be  the  royal  arms.  On  the 
east  side  were  James  I,  and  Elizabeth.  .  .  .  The  shadow  of  every  mon- 
arch and  popular  hero  since  Charles  II. 's  time  has  rested  for  at  least  a 
passing  moment  at  the  old  gateway.  Queen  Anne  passed  here  to  return 
thanks  at  St.  Paul's  for  the  victory  at  Blenheim.  Here  Marlborough's 
coach  ominously  broke  down  in  1714,  when  he  returned  in  triumph  from 
his  voluntary  exile.  On  the  gth  November,  1S37,  the  accession  of  Queen 
■Victoria,  Sir  Peter  Laurie,  picturesque  in  scarlet  gown,  Spanish  hat,  and 
black  feathers,  presented  the  City  sword  to  the  Queen  at  Temple  Bar. — 
Thotibury's  Old  and  New  London,  vol.  i.  p.  24. 


1664, 
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1666,  when   he  liad  only   been   two  years  at  the   bar.    *'"^,''- 
These  he  continued  till  Easter  Term,  24  Charles  11.,""'^ 

Reports. 

A.u.  1672.     They  contain  all  the  cases  of  the  slightest  a.d.  1666 
importance    which    came    before    the    Court    during 
tlial    period  ;    and    he    was    counsel    in    every    one    of 
them. 

1  lis  ■■  hold  of  business"  appears  the  more  wonder- 
ful when  wc  consider  that  his  linisoii  with  the  tailor's 
wife  was  well  known,  and  miyht  iiavc  been  cxiK-cted 
to  damage  him  even  in  those  profligate  times;  and 
that  he  occasionally  indulged  to  great  excess  in  drink- 
ing, so  that  he  must  often  have  come  into  court  very 
little  acquainted  with  his  "  breviat,"  and  must  have 
trusted  to  his  quickness  in  finding  out  the  questions  to 
be  argued,  and  to  his  storehouse  of  learning  for  the 
apposite  authorities. 

But,  when  we  peruse  his  "Reports,"  the  mystery  Their  ex- 
is  solved.  There  is  no  such  treat  for  a  common  law- 
yer. Lord  Mansfield  called  him  tlie  "  Terence  of 
reporters,"  and  he  certainly  supports  the  forensic 
dialogue  with  exquisite  art,  displaying  infinite  skill 
himself  in  the  points  which  he  makes,  and  the  manner 
in  which  he  defends  them  ;  doing  ample  justice,  at  the 
same  time,  to  the  ingenuity  and  learning  of  his  antago- 
nist. Considering  the  barbarous  dialect  in  which  he 
wrote  (for  the  Norman  French  was  restored  with 
Charles  II.),  it  is  marvellous  to  observe  what  a  clear, 
terse,  and  epigrammatic  stj-le  he  uses  on  the  most  ab- 
struse juridical  topics. 

He  labored  under  the  imputation  of  being  fond  of 
sharp  practice,  and  he  was  several  times  rebuked  by 
the  Court  for  being  "  trop  subtile,"  or  "  going  too  near 
the  wind  ; "  but  he  was  said  by  his  admirers  to  be  fond 
of  his  craft  only  in  ineliori  scnsii,  or  in  the  good  sense 
of  the  word,  and  that,  in  entrapping  the  opposite 
party,  he  was  actuated  by  a  love  of  fun  rather  than  a 
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CHAP. 
XXI. 


A.D.  1672 

— i68o. 
His  char- 
acter as  a 
practi- 
tioner. 


love  of  fraud.'     Thus  is  he  characterized,  as  a  practi- 
tioner, by  Roger  North : 

"Wit  and  repartee  in  an  affected  rusticity  were  natural  to 
him.  He  was  ever  ready,  and  never  at  a  loss,  and  none  came 
so  near  as  he  to  be  a  match  for  Sergeant  Maynard.-  His  great 
de.xterity  was  in  the  art  of  special  pleading,  and  he  would  lay 
snares  that  often  caught  his  superiors,  who  were  not  aware  of 
his  traps.  And  he  was  so  fond  of  success  for  his  clients,  that, 
rather  than  fail,  he  would  set  the  Court  hard  with  a  trick  ;  for 
which  he  met  sometimes  with  a  reprimand,  which  he  would 
wittily  ward  off,  so  that  no  one  was  much  offended  with  him. 
But  Hale  could  not  bear  his  irregularity  of  life ;  and  for  that, 
and  suspicion  of  his  tricks,  used  to  bear  hard  upon  him  in  the 
court.  But  no  ill  usage  from  the  bench  was  too  hard  for  his 
hold  of  business,  being  such  as  scarce  any  could  do  but  him- 
self." ^ 

He  did  not,  like  Scroggs  and  Jeffreys,  intrigue  for 
advancement.  He  neither  sought  favor  with  the  popu- 
lar leaders  in  the  Citv,  nor  tried  to  be  introduced  into 


1.  I  knew  such  a  man  in  my  youth.  Having  demurred  four  times 
successively  to  a  very  faulty  declaration,  assigning  only  one  blunder  for 
cause  of  demurrer  each  time,  the  author  of  the  declaration  sent  him  a 
challenge  as  for  a  personal  insult  ;  when  he  merely  returned  for  answer, 
"  Dear  Tom,  I  fight  only  in  Banco  Jitgis.  Why  should  you  not  suppose 
that  I  might  be  as  dull  as  yourself,  and  that  it  took  me  some  time 
to  find  out  the  blunders  which  had  escaped  you  ?  When  I  came  to  one 
which  was  decisive,  there  I  stopped,  presuming  that  what  followed  must 
be  all  right.     Your  loving  friend,  E.  L." 

2.  Sir  John  Maynard,  an  English  statesman  and  lawyer,  who.  after 
having  studied  at  Exeter  College,  O.xford,  entered  at  the  Middle  Temple, 
was  in  due  course  called  to  the  bar,  and  distinguished  himself  as  one  of 
the  prosecutors  of  Strafford  and  Laud  ;  but  afterwards  opposed  the  vio- 
lent proceedings  of  the  army,  and  the  usurpation  of  Cromwell,  for  which 
he  was  twice  sent  to  the  Tower.  After  the  Restoration  he  was  knighted, 
but  refused  the  honor  of  being  a  judge.  .At  the  Revolution  he  displayed 
great  talents  in  the  conference  between  the  Lords  and  Commons,  on  the 
question  of  the  abdication  of  the  throne  by  James  II.,  and  warmly  advo- 
cated that  measure.  When  William  III.,  in  allusion  to  Sergeant  May- 
nard's  great  age,  remarked  that  he  must  have  outlived  all  the  lawyers  of 
his  time.  Sir  John  happily  replied,  "Yes;  and  if  your  Highness  had  not 
come  over  to  our  assistance,  I  should  have  outlived  the  law  too."  He 
was  appointed  one  of  the  commissioners  of  the  Great  Seal  in  16S9,  Bom 
about  1602,  died  1690. — Beeton's  Biog.  Diet. 

3.  Life  of  Guilford,  ii.  127. 
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Chiffinch's  "  spic  office"  at  Wliitchall.  "In  no  time  *'"^,''- 
did  he  lean  to  faction,  but  did  his  business  without 
offence  to  anv.  He  put  off  officious  talk  of  govern- 
ment and  politics  with  jests,  and  so  made  his  wit  a 
catholicon  or  shield  to  cover  all  his  weak  places  and 
infirmities."'  Me  was  in  the  iiabit  of  laughing  both  at 
Cavaliers  and  Roundheads;  and,  though  nothing  of  a 
Puritan  himself,  the  semi-popish  high-churchmen  were 
often  the  objects  of  his  satire. 

His    professional,    or   rather    his    special-pleading, 
reputation  forced  on  him  the  advancement  which  he 
did   not   covet.      Towards   the   end   of   the   reign   of  He  is  em- 
Charles   n.,  when   the  courts  of  justice  were  turned  the  Gov- 
into  instruments  of  tyranny  (or,  as  it  was  mildly  said, againlt the 
"  the  Court  fell  into  a  steady  course  of  using  the  law      '^*' 
against  all  kinds  of  offenders"),  Saunders  had  a  general 
retainer  from  the  Crown,  and  was  specially  employed 
in   drawing   indictments  against  Whigs,  and   quo  ivar- 
rantos    against    Whiggish    corporations.^      In    Crown 
cases  he  really  considered  the  King  as  his  client,  and 
was  as  eager  to  gain  the  day  for  him,  by  all  sorts  of 
manoeuvres,  as  he  had  ever  been  for  a  roguish  Clem- 
ent's   Inn   attorney.     He    it    was   that   suggested    thcHesug- 
mode  of  proceeding  against  Lord  Shaftesbur}^  for  high  Se'of 
treason:    on  his  recommendation  the  experiment  waSa™in|^'°^ 
made   of   examining  the   witnesses   before   the  grand  ^^^'^ 
jury  in    open  court, — and    he  suggested   the  subtlety '^•°- '^'■ 
that  "  the  usual  secrec}-  observed  being  for  the  King's 
benefit,  it  might  be  waived  by  the  King  at  his  pleasure." 
When  the  important  da)-  arrived,  he  himself  interro- 
gated very  artfully   Mr.   Blathwayt,  the  clerk  of  the 
Council,  who  was  called  to  produce  the  papers  which 


1.  Life  of  Guilford,  ii.  12S. 

2.  He  had  discontinued  his  Reports,  partly  from  want  of  leisure,  and 
partly  from  disliking  to  report  the  decisions  of  such  judges  as  Raynsford 
and  Scroggs. 
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^xxi*"'  ^^^  been  seized  at  Lord  Shaftesbury's  house  '  in  Alders- 
gate  Street,^  and  gave  a  treasonable  tinge  to  all  that 
passed.  The  ignoramus  of  his  indictment  must  have 
been  a   heavy  disappointment  to   him  :   but  the  effort 

1,  On  the  right  of  the  street,  conspicuous  from  its  front  by  eight  pil- 
lars, is  a  fine  old  house  built  by  Inigo  Jones,  formerly  called  Thanet 
House,  from  the  Tuftons,  Earls  of  Thanet,  but  which  has  been  known  as 
Shaftesbury  House  since  it  was  inhabited  by  the  first  Earl  of  Shaftesbury, 
Anthony  Ashley-Cooper,  the  "  Achitophel "  of  Dryden,  so  graphically 
described  by  him  : 

"  For  close  designs  and  crooked  counsels  fit. 

Sagacious,  bold,  and  turbulent  of  wit  ; 

Restless,  unfixed  in  principles  and  place. 

In  power  unpleased,  impatient  of  disgrace  ; 

A  fiery  soul,  which,  working  out  its  way. 

Fretted  the  pygmy  body  to  decay. 

And  o'er-informed  the  tenement  of  clay. 

A  daring  pilot  in  extremity. 

Pleased  with  the  danger  when  the  waves  went  high, 

He  sought  the  storms  ;  but,  for  a  calm  unfit, 

Would  steer  too  nigh  the  sands  to  boast  his  wit." 
Lord  Shaftesbury  chose  this  house  as  a  residence  that  he  might  the 
better  influence  the  minds  of  the  citizens,  of  whom  he  boasted  that  he 
"  could  raise  ten  thousand  brisk  boys  by  the  holding  up  of  his  finger." 
His  animosity  to  the  Duke  of  York  obliged  his  retirement  in  1683  to  Hol- 
land, where  he  died.  The  house,  as  Maitland  says,  is  "  a  most  delightful 
fine  residence,  which  deserves  a  much  better  situation,  and  greater  care 
to  preserve  it  from  ihe  injuries  of  time." — Hare's  U'alks  in  London, 
book  i.  p.  264. 

2.  Aldersgiite  Street,  so  called  from  the  northern  gate,  one  of  the  three 
original  gates  of  Anglo-Norman  London.  Some  derive  its  name  from 
the  Saxon  Aldrich,  its  supposed  founder  ;  others,  including  Stow,  from 
the  alder-trees  which  grew  around  it.  The  gate  (removed  in  1761)  as 
restored  after  the  Fire  was  rather  like  Temple  Bar,  with  the  addition 
of  side  towers,  and  was  surmounted  by  a  figure  of  James  I.  It  was 
inscribed  with  the  words  of  Jeremiah — "  Then  shall  enter  into  the 
gates  of  this  city  kings  and  princes,  sitting  upon  the  throne  of  David, 
riding  in  chariots  and  on  horses,  they  and  their  princes,  the  men  of 
Judah,  and  the  inhabitants  of  Jerusalem,  and  this  city  shall  remain  for 
ever."  The  rooms  over  the  gate  were  occupied  by  the  famous  printer 
John  Day,  who  printed  the  folio  Bible,  dedicated  to  Edward  VI.,  in  1549. 
as  well  as  the  works  of  Roger  .Ascham,  Latimer's  Sermons,  and  Fo.\e's 
"  Book  of  Martyrs."  In  the  frontispiece  of  one  of  his  books  he  is 
represented  in  a  room  into  which  the  sun  is  shining,  arousing  his 
sleeping  apprentices  with  a  whip,  and  the  words,  "  Arise,  for  it  is  day." 
The  whole  of  this  neighborhood  teems  with  associations  of  Milton, 
who  lived  in  "  a  pretty  garden-house  "  in  Aldersgate  Street  after  his  re- 
moval from  St.  Bride's  churchyard. — Hare's  U'alks  in  London,  book  i. 
p.  258. 
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whicli  he  had  made  ga\  e  lii>,r||  satisfaction  to  the  Kiii^^    chap. 
who  knighted  him  on  the  occasion,  and  from  that  time  He  pleases 
look-cd  forward  to  him  as  a  worthy  Chief  Justice.'  imns'°^ 

I'lHin  the  dissolution  of  the  O.xford  Parliament  and ''"'^'""'' 
tlie  rout  of  the  Whig  party,  it  being  resolved  to  hang 
Fitzharris,    Saunders     argued    with     uncommon    zeal  His  argu- 
against  the  prisoner's  plea  that  there  was  an  impeach- ^IIL 
ment  depending  for  the  same  ofTence  ;  and  concluded  ''"'''*"'*■ 
his  legal  argument  in  a  manner  which    seems   to    us 
very  inconsistent  with  the  calmness  of  a  dry  legal  ar- 
gument: "Let  him  ^\ea.d  giii/tj  or  not  guiltj' :  1  rather 
hope  that  he  is  not  guilty  than  that  he  \?.  giti/ty :   but  if 
he  he  guilty,   it  is  the  most   htjrrid   venomous   treason 
ever  spread  abroad  in  any  age.     And  for  that  reason 
A^our    Lordships    will    not    give   countenance    to   any 
dclav."  - 

I  find  him  several  times  retained  as  counsel  against  His  quarrel 
the  Crown  ;  but  upon  these  occasions  the  Government  ^usUc?'"^ 
wished  for  an  acquittal.  He  defended  the  persons  for''"' 
who  were  prosecuted  for  attempting  to  throw  dis- 
credit on  the  Popish  Plot,^  he  was  assigned  as  one  of 
the  counsel  for  Lord  \'isc(junt  Stafford,^  and  he  sup- 
ported the  application  made  by  the  Earl  of  Danbv  to 
be  discharged  out  of  custody.^  On  this  last  occasion 
he  got  into  a  violent  altercation  with  Lord  Chief  Jus- 
tice Pemberton.  The  report  says  that  "  Mr.  Saunders 
had  hardly  begun  to  speak  when  the  Lord  Chief  Jus- 
tice Pemberton  did  reprimand  the  said  Mr.  Saunders 
for  having  offered  to  impose  upon  the  Court.  To  all 
which  Mr.  Saunders  replied,  that  he  humbly  begged 
his  Lordship's  pardon,  but  he  did  believe  that  the  rest 
of  his  brethren  understood  the  matter  as  he  did."     The 

1.  8  St.  Tr.  779. 

2.  8  St.  Tr.  271. 

3.  7  St.  Tr.  906. 
4-  7  St.  Tr.  1242. 
5.   II  St.  Tr.  831. 
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*xxi^'    ^'^^^  ^^  Danb}'  supported  this  statement,  and  Saunders 
had  a  complete  triumph  over  the  Chief  Justice.* 

Pemberton  was  soon  removed   from  the  office  of 
Chief  Justice  of  the  King's  Bench,  and  Saunders  sat  in 
his  place. 
A.D.  1682.  In  spite  of  the  victorv  which  the  King-  had  gained 

History  of  '  .  •'    .  .  . 

the  great    over  the  Whigs  at  the  dissolution  of  his  last  parlia- 

London  f  .  ^ 

QuoWAR-ment,  he  found  one  obstacle  remain  to  the  perpetua- 
tion of  his  despotic  sway  in  the  franchises  of  the  City 
of  London.  The  citizens  (among  whom  were  then 
included  all  the  great  merchants,  and  some  of  the 
nobility  and  gentry)  were  still  empowered  to  elect 
their  own  magistrates ;  they  were  entitled  to  hold 
public  meetings  ;  and  they  could  rely  upon  the  pure 
administration  of  justice  by  impartial  juries,  should 
they  be  prosecuted  b}'  the  Government.  The  Attor- 
ney and  Solicitor  General,  being  consulted,  acknowl- 
edged that  it  passed  their  skill  to  find  a  remedy ;  but, 
a  case  being  laid  before  Saunders,  he  advised  that 
something  should  be  discovered  which  might  be  set 
up  as  a  forfeiture  of  the  City  charters,  and  that  a  Quo 
Warranto  should  be  brought  against  the  citizens, 
calling  upon  them  to  show  bv  what  authority  they 
presumed  to  act  as  a  corpoiation.  Nothing  bearing 
the  color  even  of  irregularity  could  be  suggested 
against  them  except  that,  on  the  rebuilding  and  enlarg- 
ing of  the  markets  after  the  great  fire,  a  b3--law  had 
been  made,  requiring  those  who  e.vposed  cattle  and 
goods  to  contribute  to  the  expense  of  the  improve- 
ments b)'  the  payment  of  a  small  toll ;  and  that  the 
Lord  Mayor,  Aldermen,  and  Commonalty  of  the  City 
had,  in  the  year  1679,  presented  a  petition  to  the  King 
lamenting  the  prorogation  of  parliament  in  the  follow- 
ing terms  :  "  Your  petitioners  are  greatly  surprised  at 
the  late  prorogation,  whereby  the  prosecution  of  the 

I.  ir  St.  Tr.  831. 
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public  justice  ol  tiic  kiugdom,  and  the  making  of  nee-    ^}}yJ' 
essary  provisions  for  the  preservation  of  your  Majest}' Hi^'oT  of 
and  vour  Protestant   subjects,  have  received  interrup- London 

■^  '     QuoWar- 

tlOn.  '  KAN  10, 

II  II  ii-rr-  continued. 

baunders  allowed  that  these  grounds  ot  lorieiture 
were  rather  scanty,  but  undertook  to  make  out  the 
Bv-Law  to  be  the  usurpation  of  a  power  to  impose 
taxes  without  authority  of  Parliament,  and  the  Peti- 
tion a  seditious  interference  with  the  just  prerogative 
of  the  Crown. 

Accordingly,  the  Quo  Wark.\nto  was  sued  out, 
and,  to  the  plea  setting  forth  the  charters  under  which 
the  citizens  of  London  exercised  their  privileges  as  a 
corporation,  he  drew  an  ingenious  replication,  aver- 
ring that  the  citizens  had  forfeited  their  charters  by 
usurping  a  power  to  impose  taxes  without  authority 
of  Parliament,  and  b}'  seditiously  interfering  with  the 
just  prerogative  of  the  Crown.  The  written  pleadings 
ended  in  a  demurrer,  by  which  the  sufficiency  of  the 
i-eplication  was  referred,  as  a  question  of  law,  to  the 
judgment  of  the  Court  of  King's  Bench. 

Saunders  was  preparing  himself  to  argue  the  case  Saunders 
as  counsel  for  the  Crown,  when,  to  his  utter  astonish-chief  jus- 
ment,  he  received  a  letter  from  the  Lord   Keeper  an- King's 
nouncing   his    Majest)-'s  pleasure   that   he   should    be   ^""^  ' 
Chief  Justice.     He  not  only  never  had   intrigued  for 
the  office,  but  his  appointment  to  it  had  never  entered 
his  imagination  ;  and  he  declared,  probably  with  sin- 
cerity, that  he  would  much  sooner  have  remained  at 
the  bar,  as  he  doubted  wdiether  he  could  continue  to 
live  with  the  tailor  in  Butcher  Row,  and  he  was  afraid 
that  all  his  favorite  habits  would  be  dislocated.     This 
arrangement  must  have   been  suggested    by  cunning 
lawyers,  who  were  distrustful  of  Pemberton,  and  were 
sure  that  Saunders  might  be  relied  upon.     But  Roger 
North  ascribes  it  to  Charles  himself  ;  not  attempting. 
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CHAP,  however,  to  disguise  tlie  corrupt  motive  for  it.  "  The 
King,"  says  he,  "  observing  him  to  be  of  a  free  dispo- 
sition, loyal,  friendly,  and  without  greediness  or  guile, 
thought  of  him  to  be  Chief  Justice  of  the  King's  Bench 
at  that  nice  time.  And  the  ministry  could  not  but  ap- 
prove of  it.  So  great  a  iveiglit  was  tlien  at  stake  as  could 
not  be  trusted  to  men  of  doubtful  principles,  or  sucli  as  any- 
thing might  tempt  to  desert  them."  ' 
Hisinstai-  On  the  23d  of  Januar}',  being  the  first  day  of 
ja'n°"3,  Hilary  Term,  1683,  Sir  Edmund  Saunders  appeared 
"^•'"  at  the  bar  of  the  Court  of  Chancery,  in  obedience  to 
a  writ  requiring  him  to  take  upon  himself  the  degree 
of  Sergeant-at-law  ;  and  distributed  the  usual  number 
of  gold  rings,  of  the  accustomed  weight  and  fineness, 
with  the  courtly  motto  "  Principi  sic  placuit."  * 
He  then  had  his  coif  put  on,  and  proceeded  to  the  bar 
of  the  Common  Pleas,  where  he  went  through  the 
form  of  pleading  a  sham  cause  as  a  Sergeant.  Next 
he  was  marched  to  the  bar  of  the  King's  Bench,  where 
he  saw  the  Lord  Keeper  on  the  bench,  who  made  him 
a  flowery  oration,  pretending  "  that  Sir  Francis  Pem- 
berton,  at  his  own  request,  had  been  allowed  to  resign 
the  ofifice  of  Chief  Justice  of  that  Court,  and  that  his 
Majesty,  looking  only  to  the  good  of  his  subjects,  had 
selected  as  a  successor  him  who  was  allowed  to  be 
the  fittest,  not  only  for  learning,  but  for  every  other 
qualification."  The  new  Chief  Justice,  who  often  ex- 
pressed a  sincere  dislike  of  palaver,  contented  himself 
with  repeating  the  motto  on  his  rings,  "  Principi  sic 
placuit  ;  "  and,  having  taken  the  oaths,  was  placed  on 
the  bench,  and  at  once  began  the  business  of  the  Court.* 
Hearing  of  In  a  fcw  days  afterwards  came  on  to  be  argued  the 
Ivarran-  great  case  of  The  King  v.   The  Mayor  and  Cotnmonalty  of 

TO. 

1.  Life  of  Guilford,  ii.  129. 

2.  "  Thus  it  pleased  the  sovereign." 

3.  2  Shower,  264  ;  Sir  Thomas  Raymond,  478. 
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the  City  of  London.  I'incli,  tlic  Solicitor  General,  ap-  ''il^,''- 
|jeared  for  tlic  Ciown  ;  and  Trcby,  the  Recorder  of 
London,  for  the  defendants.  The  former  was  heard 
very  favorably  ;  but  the  latter  having  contended  that, 
even  if  the  By-law  and  the  Petition  were  illegal,  they 
must  be  considered  only  as  the  acts  of  the  individuals 
who  had  concurred  in  them,  and  could  not  affect  the 
privileges  of  the  body  corporate — an  ens  legis,  with- 
out a  soul,  and  witiiout  the  capacity  of  sinning, — Lord 
Chief  Justice  Saunders  exclaimed — 

"According  to  your  notion,  never  was  one  corporate  act  Saunders's 
done  by  them:  certainly,  whatsoever  the  Common  Council  ^''^^'^ 
does,  binds  the  whole  ;  otherwise  it  is  impossible  for  you  to  do 
any  corporate  act,  for  you  never  do,  and  never  can,  convene  all 
the  citizens.  Then  you  say  your  Petition  is  no  reflection  on  the 
King,  but  it  says  that  by  the  prorogation  public  justice  was  inter- 
rupted. If  so,  by  whom  was  public  justice  interrupted  .''  Why, 
by  the  King  !  And  is  it  no  reflection  on  the  King,  that,  instead 
of  distributing  justice  to  his  people,  he  prevents  them  from  ob- 
taining justice.?  You  must  allow  that  the  accusation  is  either 
true  or  false.  But,  supposing  it  true  that  the  King  did  amiss  in 
proroguing  the  Parliament,  the  Common  Council  of  London 
neither  by  charter  nor  prescription  had  any  right  to  control  him. 
If  the  matter  were  not  true  (as  it  is  not),  the  Petition  is  a  mere 
calumny.  But  if  you  could  justify  the  presenting  of  the  Peti- 
tion, how  can  you  justify  the  printing  of  it,  whereby  the  Mayor, 
Aldermen,  and  citizens  of  London  do  let  all  the  nation  know 
that  the  King,  by  the  prorogation  of  Parliament,  hath  given  the 
public  justice  of  the  nation  an  interruption  }  Pray,  by  what 
law,  or  custom,  or  charter,  is  this  privilege  of  censure  exercised  1 
You  stand  forth  as  'chartered  libertines.'  As  for  the  impecca- 
bility of  the  corporation,  and  your  doctrine  that  nothing  which  it 
does  can  affect  its  being,  strange  would  be  the  result  if  that 
which  the  corporation  does  is  not  the  act  of  the  corporation, 
and  if,  the  act  being  unlawful  and  wicked,  the  corporation  shall 
be  dispunishable.  I  tell  you  I  deliver  no  opinion  now, — I  only 
mention  some  points  worthy  of  consideration.  Let  the  case  be 
argued  again  next  term." 

In  the  ensuing  term  the  case  was  again  argued  by 
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^xxi^'    Sawyer,  the   Attorney   General,  for   the    Crown,  and 
The  case     Pollexfen    for   the    City, — when    Lord    Chief     [ustice 

again  ^  ^  -^ 

argued  in    Saunders  said,  "We  shall  take  time  to  be  advised  of 

the  ensu- 
ing term,    Our   Opinion,  but    I  cannot   help    now  savins:  what  a 

andjudg-  ...  .  .  J       ir> 

mentde-  grievous  thuig  it  would  be  if  a  corporation  cannot 
be  forfeited  or  dissolved  for  any  crime  whatsoever. 
Then  it  is  plain  that  you  oust  the  King  of  his  Quo 
Warranto,  and  that,  as  many  corporations  as  there  are, 
so  many  independent  commonwealths  are  established 
in  England.  We  shall  look  into  the  precedents,  and 
give  judgment  next  term." 

June  12.  When  next  term  arrived,  the  Lord  Chief  Justice 

Saunders's  ,   .       ,         .  i  t* 

last  illness.  Saundcrs  was  on  his  death-bed.  His  course  of  life  was 
so  different  from  what  it  had  been,  and  his  diet  and 
exercise  so  changed,  that  the  constitution  of  his  body 
could  not  sustain  it,  and  he  fell  into  an  apoplexy  and 
palsy,  from  which  he  never  recovered.'  But,  before 
his  illness,  he  had  secured  the  votes  of  his  brethren. 

Judgment         xiic   judgment   of  the   Court  was   pronounced    bv 

in  the  Quo  J        »  r-  . 

warran-  Mr.  Justice  Tones,  the  senior  Puisne  Tudge,  who  said,— 
TO.  J  J  J  J       a    ' 

"Several  times  have  we  met  and  had  conference  about  this 
matter,  and  we  have  waited  on  my  Lord  Saunders  during  his 
sickness  often  ;  and,  upon  deliberation,  we  are  unanimously  of 
opinion  that  a  corporation  aggregate,  such  as  the  City  of  Lon- 
don, may  be  forfeited  and  seised  into  the  King's  hands,  on  a 
breach  of  the  trust  reposed  in  it  for  the  good  government  of  the 
King's  subjects  ; — that  to  assume  the  power  of  making  by-laws 
to  levy  mone)',  is  a  just  cause  of  forfeiture  ; — and  that  the  Peti- 
tion in  the  pleadings  mentioned  is  so  scandalous  to  the  King 
and  his  government,  that  it  is  a  just  cause  of  forfeiture.  There- 
fore, this  Court  doth  award  that  the  liberties  and  franchises  of 
the  City  of  London  be  seised  into  the  King's  hands." 

To  what  This  judgment  was   considered    a   prodigious   tri- 

mentied.    umph,  but  it  led  directly  to  the  misgovernment  which 

in  little  more  than  five  years  brought  about  the  Revo- 

I.  Life  of  Guilford,  ii.  129. 
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lutioii  and  the  establishment  of   a  new   dynasty.     To    ^il^.^- 
guard  against  similar  attempts  in  all  time  to  come,  the 
charters,  liberties,  and  customs  of  the  City  of  London 
were  then  confirmed,  and  for  ever  established,  by  act 
of  parliament.' 

Saunders  was  Chief  Justice  so  short  a  time,  and 
this  was  so  completely  occupied  with  the  great  Quo 
\V.-\KR.-\NTO  Case,  that  I  have  little  more  to  say  of  him 
as  a  Judge.  We  are  told  that  "  while  he  sat  in  the 
Court  of  King's  Bench  he  gave  the  rule  to  the  general 
satisfaction  of  the  lawyers."  * 

We  have  the  account  of  only  one  trial  before  him  Saunders's 
at  nisi  prius, — that  of  Pilkington,  Lord  Grey  de  Werke,  the  trial  of 
and  others,  for  a  riot.  Before  the  City  of  London  \\2iS  putington 
taken  by  a  regular  siege,  an  attempt  had  been  made'  " 
upon  it  by  a  coup  de  tnain.  The  scheme  was  to  prevent 
the  regular  election  of  sheriffs,  and  to  force  upon  the 
City  the  two  Court  candidates,  who  had  only  a  small 
minority  of  electors  in  their  favor.  In  spite  of  violence 
used  on  their  behalf,  the  poll  was  going  in  favor  of  the 
liberal  candidates,  when  the  Lord  Maj-or,  who  had 
been  gained  over  by  the  Government,  pretended  to 
adjourn  the  election  to  a  future  da}'.  The  existing 
sheriffs,  who  were  the  proper  officers  to  preside,  con- 
tinued the  poll,  and  declared  the  liberal  candidates 
duly  elected.  Nevertheless,  the  Court  candidates 
were  sworn  in  as  sheriffs,  and  those  who  had  insisted 
on  continuing  the  election  after  the  pretended  adjourn- 
ment b)'  the  Lord  Mayor  were  prosecuted  for  a  riot. 
They  pleaded  not  gjiilty,  and,  a  jury  to  try  them  having 
been  summoned  by  the  new  sheriffs,  the  trial  came  on 
at  Guildhall  before  Lord  Chief  Justice  Saunders.  He 
was  then  much  enfeebled  in  health,  and  the  excitement 
produced  by  it  was  supposed  to  have  been  the  cause 

1.  2  Shower,  275  ;  S  St.  Tr.  1039-1358. 

2.  Life  of  Guilford,  ii.  129. 
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*"\>a^'    ^^  ^^^  ^^^^^  malady  by  which  he  was  struck  a  few  days 
Trial  of     after. 

Xex  V. 

Piikington        The  jurv  beiiisT  called,  the  counsel  for  the  defend- 

et  al.,  con-  •  ,     ,,  ,  ,  ,       , 

tinued.  ants  put  in  a  clialuHge  to  the  array,  on  the  ground  that 
the  supposed  sheriffs,  by  whom  the  jury  had  been  re- 
turned, were  not  the  lawful  sheriffs  of  the  City  of  Lon- 
don, and  had  an  interest  in  the  question : 

L.  C.  J.  Saunders:  "  Gentlemen,  I  am  sorry  you  should 
have  so  bad  an  opinion  of  me,  and  think  me  so  little  of  a 
lawyer,  as  not  to  know  that  this  is  but  trifling,  and  has  nothing 
in  it.  Pray,  gentlemen,  do  not  put  these  things  upon  me." 
Afr.  Thompson:  "I  desire  it  may  be  read,  my  Lord."  Z.  C.  /. 
Saunders:  "You  would  not  have  done  this  before  another 
judge  ;  you  would  not  have  done  it  if  Sir  Matthew  Hale  had 
been  here.  There  is  no  law  in  it."  Afr.  Thompson:  "We 
desire  it  maybe  read."  Z.  C.J.  Saunders:  "This  is  only  to 
tickle  the  people.  "  The  challenge,  however,  was  read.  Jeff- 
reys: "Here's  a  tale  of  a  tub  indeed!"  Z.  C.J.  Saunders: 
"Aye,  it  is  nothing  else,  and  I  wonder  that  lawyers  should  put 
such  a  thing  upon  me.  "  Mr.  Thompson:  "My  Lord,  we  desire 
this  challenge  should  be  allowed."  Z.  C.  J.  Saunders:  "No, 
indeed,  won't  L  There  is  no  color  for  it."  Mr.  Thompson: 
"My  Lord,  is  the  fact  true  or  false.'  If  it  be  insufficient  in 
point  of  law,  let  them  demur."  Jeffreys:  "  'Robin  Hood  on 
Greendale  stood'  !  !  !  I  pray  for  the  King  that  it  may  be  over- 
ruled." Mr.  Thompson:  "My  Lord,  I  say  where  a  sheriff  is 
interested  in  point  of  title,  he  is  no  person  in  law  to  return  a 
jury.  The  very  title  to  the  office  is  here  in  question."  Z.  C.  J. 
Saunders:  "Mr.  Thompson,  methinks  you  have  found  out  an 
invention,  that  the  King  should  never  have  power  to  try  it,  even 
so  long  as  the  world  stands.  Who  would  you  have  the  process 
goto?"  Air.  Thompson:  "To  the  coroner."  Z,  C.J.  Saun- 
ders: "  My  speech  is  but  bad  ;  let  me  know  what  objection  is 
made,  and  if  I  can  but  retain  it  in  my  memory,  I  don't  question 
but  to  give  you  satisfaction.  The  sherifTs  who  returned  the  jury 
are  sheriffs  dejacio,  and  their  title  cannot  thus  be  inquired  into. 
Wherever  the  defendant  thinks  it  may  go  hard  with  him,  are 
we  to  have  a  trial  whether  the  sheriffs  be  sheriffs  or  no  ?  What 
you  are  doing  may  be  done  in  every  cause  that  rriay  be  trying." 
Afr.    Tliompson :    "My    Lord,   we   pray  a  bill    of  e-xceptions." 
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Jeffreys:  "  This  discourse  is  only  for  discourse' sake.     Swear  the    CHAP, 
jury."     L.C.J.  Saunders:  "  Aye,  swear  the  jury. "  Trial  of 

'Kex  V. 

So  far,  he  was  right  in  point  of  law;  but,  when  the e/' a/."ion'- 
trial  proceeded  upon  the  merits,  to  suit  the  purposes"""  ' 
of  the  Government  and  to  obtain  a  conviction  he  laid 
down  doctrines  which  he  must  well  have  known  to  be 
indefensible  respecting  the  power  of  the  Lord  Mayor 
to  interrupt  the  poll  by  an  adjournment,  and  the  sup- 
posed offence  of  the  electors  in  still  continuing  the 
election,  they  believing  that  they  were  exercising  a 
lawful  franchise.  Finalh',  in  summing  up  t(j  the  jurv, 
he  observed, — 

"But  they  pretend  that  the  sheriff's  were  the  men,  and  that 
the  Lord  Mayor  was  nobody  ;  that  shows  that  it  was  somewhat 
of  the  Commonwealth  seed  that  was  like  to  grow  up  among  the 
good  corn."  [Here,  the  report  says,  //le  people  hummed  and 
interrupted  my  Lord.  He  thus  continued.]  "  Pray,  gentlemen, 
that  is  a  very  indecent  thing  ;  you  put  an  indignity  upon  the 
King.  Pray,  gentlemen,  forbear  ;  such  demeanor  does  not  be- 
come a  court  of  justice.  When  things  were  topsy-turvy  I  can't 
tell  what  was  done,  and  I  would  be  loath  to  have  it  raked  up 
now.  These  defendants  tell  you  that  they  believed  the}'  were 
acting  according  to  law,  but  ignorance  of  the  law  is  now  no 
excuse,  and  you  will  consider  whether  they  did  not  in  a  tumult- 
uary way  make  a  riot  to  set  up  a  magistracy  by  the  power  of 
the  people.'  Gentlemen,  it  hath  been  a  long  trial,  and  it  may 
be  I  have  not  taken  it  well  ;  my  memorj'  is  bad,  and  I  am  but 
weak  :  I  don't  question  but  your  memories  are  better  than  mine. 
Consider  your  verdict,  and  find  as  many  guilty  as  you  think 
fit." 

The  jury  having  been  carefully  packed,  the  defend- 
ants were  all  found  guilty,  and  they  were  heavily 
fined ;  but,  after  the  Revolution,  this  judgment  was 
reversed  by  the  legislature.' 

During  Lord  Chief   Justice  Saunders's  last  illness  Saunders's 
the   Rye  House    Plot   was  discovered,  and   it  was   aco^iti?n. 

1.  9  St.  Tr.  187-29S. 
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CH;'^P-  heavy  disappointment  to  the  Government  that  no 
.further  aid  could  be  expected  from  him  in  the  meas- 
ures still  contemplated  for  cutting  off  the  Whig  leaders 
and  depressing  the  Whig  party.  His  hopeless  condi- 
tion being  ascertained,  he  was  deserted  and  neglected 
by  all  his  Whitehall  patrons,  who  had  lately  been  so 
attentive  to  him,  and  he  received  kindness  only  from 
humble  dependants  and  some  young  lawyers,  who,  not- 
withstanding all  his  faults,  had  been  attached  to  him 
from  his  singular  good-humor. 
His  death.         A  few  minutes  after  ten  o'clock  in  the  forenoon  of 

June  19, 

1683.  Tuesday,  the  19th  of  June,  1683,  he  expired  in  a  house 
at  Parson's  Green,  to  which  he  had  unwillingl}-  trans- 
ferred himself  from  Butcher  Row  when  promoted  to 
be  Chief  Justice.*  His  exact  age  was  not  known,  but 
he  was  not  supposed  to  be  much  turned  of  fifty,  al- 
though a  stranger  who  saw  him  for  the  first  time 
would  have  taken  him  to  be  considerably  more  ad- 
vanced in  life.  Of  his  appearance,  his  manners,  and 
his  habits,  we  have,  from  one  who  knew  him  inti- 
mately, the  following  graphic  account,  which  it  would 
be  a  sin  to  abridge  or  to  alter : 

Hisap-  "As  to  his  person,  he  was  very  corpulent  and  beastly  ; — a 

manners'  Hierc  lump  of  morbid  flesh.  He  used  to  say  '  by  his  troggs  (such 
and  habits.  ^^  humorous  way  of  talking  he  alTected)  none  could  say  he 
wauled  issue  of  his  body,  for  he  had  nine  in  his  back. '  He  was  a 
fetid  mass  that  offended  his  neighbors  at  the  bar  in  the  sharpest 
degree.  Those  whose  ill  fortune  it  was  to  stand  near  him  were 
confessors,  and  in  summer-time  almost  martjTS.  This  hateful 
decay  of  his  carcass  came  upon  him  by  continual  sottishness  ; 
for,  to  say  nothing  of  brandy,  he  was  seldom  without  a  pot  of 
ale  at  his  nose,  or  near  him.  That  exercise  was  all  he  used  ; 
the  rest  of  his  life  was  sitting  at  his  desk  or  piping  at  home  ;  and 
that  home  was  a  tailor's  house,  in  Butcher  Row,  called  his  lodg- 
ing, and  the  man's  wife  was  his  nurse  or  worse  :  but  by  virtue 
of  his  money,  of  which  he  made  little  account,  though  he  got  a 

1.  3  Mod.  25. 
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great  deal,  he  soon  became  master  of  the  family  ;  and,  being  no    CHAK 
changeling,  he  never  removed,  but  was  true  to  his  friends  and  xorth'sde- 
they  to  him  to  the  last  hour  of  his  life.      With  all  this,  he  had  ascription 
goodness  of  nature  and  disposition  in  so  great  a  degree  that  he  pearanrei 
may  be  deservedly  styled  a  philanthrope.      He  was  a  very  Sikntis  '  ^n^jUa^^j'ts 
to  the  boys,  as  in  this  place  I  may  term  the  students  of  the  law,  continued, 
to  make  them  merrj-  when  ever  they  had  a  mind  to  it.      He  had 
nothing  of  rigid  or  austere  in  him.      If  any  near  him  at  the  bar 
grumbled  at   his  stench,  he  ever   converted  the  complaint  into 
content  and  laughing  with  the  abundance  of  his  wit     As  to  his 
ordinary  dealing,   he   was   as  honest   as  the    driven   snow   was 
white  ;  and  why  not,  having  no  regard  for  money  or  desire  to  be 
rich .?     And  for  good  nature  and  condescension,  there  was  not 
his  fellow.      I  have  seen  him  for  hours  and  half  hours  together 
before  the  court  sat,  stand  at  the  bar,  with  an  audience  of  stu- 
dents over  against  him,   putting  of  cases,   and  debating  so  as 
suited  their  capacities  and  encouraged  their  industry.     And  so 
in  the  Temple,   he  seldom  moved  without  a  parcel  of  youths 
hanging  about  him,  and  he  merry  and  jesting  with  them.     Once, 
after  he  was  in  the  King's    business,   he  dined  with  the  Lord 
Keeper,  and  there  he  showed  another  qualification  he  had  ac- 
quired, and   that  was  to  play  jigs  upon  an  harpsichord,  having 
taught  himself  with  the  opportunity  of  an  old  virginal  of  his 
landlady's  ;  but  in  such  a  manner,  not  for  defect  but  figure,  as 
to  see  him  was  a  jest."^ 

I  have  not  to  give  a  relation  of  peers,  baronets,  or  Ho»-  he 
knights,  descended  from  this  Chief  Justice,  as  he  wasiributedto 
never  married,  but  he  has  nevertheless  contributed  to  -Grandeur 
the  "  Grandeur  of  the  Law  "  by  his  Reports,  which  Law/' 
are   so  entertaining  as  well  as  instructive  that  they 
have  instilled  into  many  a  taste  for  juridical  study,  not- 
withstanding its  imagined  dr3-ness,  proving  our  science 
to  be — 

I.  Silenus  was  the  son  of   Pan,  chief   of   the   siJeni  or   older  satyrs, 
Silenus  was  the  foster-father  of  Bacchus,  the  wine-god,  and  is  described 
as  a  jovial  old  toper,  with  bald  head,  pug-nose,  and  pimply  face. 
"  Old  Silenus,  bloated,  drunken. 
Led  by  his  inebriate  satyrs."     (Longfellow.) 

— Brewer's  Reader's  Handbook. 
1.  Life  of  Guilford,  ii.  126-129  •  ^""l  ^^^  Granger,  iii.  367. 
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CHAP.  '  Not  harsh  and  crabbed,  as  dull  fools  suppose, 

•  But — a  perpetual  feast  of  nectar'd  sweets, 

Where  no  crude  surfeit  reigns."  ' 

His  will.  Notwithstanding  his  carelessness  about  money,  he 

left  considerable  property  behind  him.  This  he  dis- 
posed of  by  a  will,  dated  23d  of  August,  1676, — repub- 
lished 2d  of  September,  1681,  and  proved  by  sentence 
of  the  Prerogative  Court  ^  on  the  14th  of  July,  1683, — 
whereby  he  gives  to  Mary  Gutheridge  his  lease  of  the 
Bishop's  land,  "  which  will  come  to  her  by  special 
occupancy  as  being  my  heir  at  law  ;  "  and  he  bequeaths 
legacies  to  his  father  and  mother  Gregory,  his  sister 
Frances  Hall,  his  old  aunt  Saunders,  and  his  cousin 
Sarah  Hoare.  Among  other  charitable  bequests,  he 
leaves  to  the  poor  of  the  parish  of  Barnwood,  in  the 
county  of  Gloucester,  where  he  drew  his  first  breath, 
the  sum  of  20/.  to  be  distributed  at  the  discretion  of 
his  father  Gregory  if  he  shall  be  living.  His  friends 
Nathaniel  Earle  and  Jane  his  wife  (the  master  and 
mistress  of  the  house  in  which  he  lodged  in  Butcher 
Row)  he  appoints  his  executor  and  executrix  and 
residuar}'  legatees,  "  as  some  recompense  for  their  care 
of  him,  and  attendance  upon  him,  for  many  years."  ^ 

His  armorial  bearings,  which  must  have  been 
granted  to  him  when  he  was  knighted,  have  been  dis- 
covered by  the  diligence  of  that  skilful  antiquary,  Mr. 
Pulman,  Deputy  Usher  of  the  Black  Rod  ;  and,  with 
those  of  the  other  Chief  Justices  from  the  earliest 
times,  now  ornament  the  splendid  library  of  the  House 
of  Lords  in  the  new  palace  at  Westminster. 

1.  The  editions  of  these  Reports  by  the  late  Sergeant  Williams,  and  by 
the  present  most  learned  Judges,  Mr.  Justice  Patteson  and  Mr.  Justice 
Vaughan  Williams,  illustrated  by  admirable  notes,  may  be  said  to  embody 
the  whole  common  law  of  England,  scattered  about,  I  must  confess, 
rather  immethodically. 

2.  The  Prerogative  Court  lost  its  jurisdiction  when  the  Court  of  Probate 
and  Divorce  was  instituted,  20  and  21  Vict.,  c.  77,  c.  85. 

3.  Will  in  C.  P.  C.  Reg.  147,  Drax. 
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CHAPTER    XXII. 

CHIEF    JUSTICES    FROM    THE    DEATH    OF    SIR    EUMUND 
SAUNDERS   TILL  THE   REVOLUTION. 

On  the  siidclcii  death  of  Saiiiuler.s,  there  was  much    chap. 
perplexity    as    to   the    appointment   of    his   successor,  jeffr^",' 
His  want   of  political  principle   and  his  immoralities ^c'^Jo/tiV 
had  been  to  a  certain  degree  counterbalanced  by  his  ^"f^ 
profound   knowledge  of  the  law,  his  mildness  of  dis- 
position,   and    his    popular    manners.     The    candidate 
eagerly  pressing   forward    his   claims,  and    supported 
by  the   most  unscrupulous  courtiers,  was  notoriously 
destitute  of  public  or  private  virtue,— knew  nothing  of 
his  profession  beyond  what  he  had  picked  up  in  Old 
Bailey  practice,— was  brutally  offensive  in  his  deport- 
ment to  all  who  were  opposed  to  him ;  and,  acting  as 
a   subordinate   judge,   had,   on  various    occasions,  set 
at  defiance  the  rules  of  decency  and  the  dictates  of 
humanity.     Even  Charles  II.  himself— who,  m  making 
appointments,    did    not   stand    upon    trifles    as   far   as 
character  w^as  concerned,  and  who  had   been  pleased 
to  see  sitting  in  his  council  Shaftesbury,  who  boasted 
of  being,  next  to  himself,  the  most  profligate  man  in 
England— shuddered  at  the  approach  of  Jeffreys,'  say- 

I.  The  task  of  writing  the  life  of  "  this  very  worst  judge  that  ever 
disgraced  Westminster  Hall,"  as  Mr.  Justice  Foster  designated  him,  is 
most  ungrateful,  especially  when  the  writer  can  find  no  ground  for  revers- 
ing the  verdict  that  has  been  already  pronounced.  George  Jeffreys  was 
the  younger  son  of  John  Jeffreys,  of  Acton,  near  Wrexham,  in  Denbigh- 
shire, a  gentleman  of  ancient  stock,  but  of  comparatively  slender  means, 
by  Margaret,  daughter  of  Sir  Thomas  Ireland,  of  Bewsey  in  Lancashire! 
Born  in  1648,  his  education  began  at  the  free  school  of  Shrewsbury,  and 
was  continued,  first  at  St.  Paul's  School  in  London,  and  then  at  Westmin- 
ster under  Dr.  Busby,  to  whose  tuition  he  often  referred  in  his  after-life. 
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CHAP,    jj-,0;   "  That  man  has  no  learnine:,  no  sense,  no  manners, 

XXII.  ='  »'  '  ' 

and  more  impudence  than  ten  carted  street-walkers." 
Reasons  Meanwhile,  the  trials  arising:  out  of  the  Rve  House 

for  his  ap-  ^ 

pointment.  Plot  were  coming  on,  and  vengeance  was  to  be  taken 
on  the  Whigs  for  their  vigorous  and  often  successful 
opposition  to  the  measures  of  the  Court  since  the 
sovereign  of  England  had  degraded  himself  into  a 
viceroy  of  France.  Good  hopes  had  been  enter- 
tained of  Pemberton  for  presiding  Judge,  as  he  had 
received  a  severe  warning  against  his  occasional 
displa^-s  of  independence  by  being  removed  from 
the  King's  Bench  to  the  Common  Pleas,  with  hints 
of  the  further  punishment  that  might  await  him  if 
he  should  not  be  more  zealous  in  the  public  service. 
But  he  had  nearlj-  allowed  Lord  Russell  to  escape ; 
and  it  was  foreseen  that,  notwithstanding  his  timidity, 
he  must  necessarily  direct  the  acquittal  of  Sydney, 
against  whom  there  was  no  case,  without  making  an 
old  MS.  essay  on  the  speculative  principles  of  gov- 
ernment, found  among  his  papers,  an  overt  act  of 
high  treason.  "  Work  was  to  be  done  which  could 
be  trusted  to  no  man  who  reverenced  law,  or  was 
sensible  of  shame."  '  Accordingly,  there  was  placed 
in  the  supreme  seat  of  justice,  knowingl}'  and  design- 
edl3%  one  of  the  most  infamous  wretches  who  ever 
wore  the  human  form,  and  whose  atrocities,  when 
elevated  to  power,  were  not  more  revolting  than 
might  have  been  expected  from  his  established  char- 
He  himself  states  in  the  Cambridge  case  that  he  was  once  a  member  of  that 
university,  but  it  is  not  known  to  what  college  he  belonged,  and  he  took 
no  degree.  His  untractable  disposition  was  early  exhibited  by  his  refusing 
to  settle  in  some  quiet  course  of  trade,  for  which  he  was  intended  ;  and  he 
was  of  so  litigious  a  temper,  and  so  fond  of  opposition  and  argument,  that 
his  father  used  to  say  to  him,  "  Ah  !  George,  George,  I  fear  thou  wilt  die 
with  thy  shoes  and  stockings  on."  Choosing  the  law  as  his  profession,  he 
commenced  his  legal  studies,  with  the  pecuniary  aid  of  his  grandmother, 
at  the  Middle  Temple,  and  was  called  to  the  bar  on  Nov.  22,  i66g. — Foss's 
Lives  of  the  Judges. 
I.  Macaulay,  i.  452. 
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acter  and  past  conduct.     "  All  j^coplc  were  apprelien-    ^y^!'- 
sive   of   very   black   desij^ns  when   they  saw  Jeffreys 
made   Lord    Chief  Justice,  who  was   scandalously  vi- 
cious, and  was  drunk  every  day  ;  besides  a  drunkenness 
of  fury  in  his  temper  that  looked  like  enthusiasm." ' 

it  would   now   be   my   duty  to  trace  the  extraor- Reference 

,      ,   .  '      ,  ,.,.,.  totheLives 

dinary  career  of  this    monster,  from   his  birth   in  an  of  the 
obscure   Welsh    village,  to    his   death    in    the    Tower  lors. 
of  London,  if  I  had  not  already  done  so  in  my  "  Lives 
OF  THE  Chancellors."     Subsequent  researches  sug- 
gest little  addition  to  the  facts  I  have  already  narrated 
concerning  him  and  no  mitigation  of  the  sentence  of 
infamy  which    1    ha\  e    [pronounced   upon   him.     As  a  Additions 
further  proof  of  his  contempt  of  decency  on  the  bench,  "Life of 
I  may  mention  that  on  the  trial  of  the  learned   and  ^  '^^^' 
pious  divine  Riciiard  Baxter,  after  exclaiming,  in  his 
own   naturally   violent  tone,   "  This  is   an   old    rogue, 
a  schismatical  knave,  a  hypocritical  villain  :   he  hates 
the  liturgy ;  he  would  have  nothing  but  long-winded 
cant  without  book,"  the  Lord  Chief  Justice  suddenly 
turned  up  his  eyes,  clasped  his  hands,  and   began   to 
sing  through  his  nose,  in  imitation  of  what  he  sup- 
posed to  be  Baxter's  style  of  praying,  "  Lord,  we  are 
Thv   people!    Thy  peculiar   people!!    Thy   dear 
PEOPLE  !!!"'■' 

I    ought    to    have    dwelt    more    upon    his  venalitv  His  venai- 

'^  r  ^    ,ty  dunng 

during  the  "  Bloody  Assizes,"  for  of  the  841  prisoners '%,     , 

'^  ^  -r      r  ..  Bloody 

whose  lives  were  spared,  and  who  were  transported  Assizes." 
as  slaves  to  the  colonies,  many  were  sold  on  his  own 
account,  and,  long  as  was  the  vovage,  and  sicklv,  he 
calculated  that  from  the  state  of  the  slave  market, 
after  all  charges  were  paid,  they  would  average  15/.  a 
head.^     But  the  proceeds  of  all   these   sales   did   not 

1.  Burnet,  O.  T..  ii.  231. 

2.  10  St.  Tr.  131 5  ;  Life  of  Baxter,  ch.  xiv. 

3.  Original  letters  in  the  State  Paper  Office  :  Sunderland  to  Jeffreys, 
Sept.  14,  1685  ;  Jeffreys  to  the  King,  Sept.  19,  1685. 
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^^I'-  fetch  him  so  much  as  a  single  pardon.  Most  of  the 
men  accused  of  joining  Monmouth '  were  from  the 
lower  ranks  of  life,  and,  exxept  in  the  sale  of  their 
persons,  they  could  be  turned  to  little  profit,  for  they 
could  muster  only  a  very  small  bribe  to  be  let  off,  and, 
if  convicted  and  executed,  their  forfeited  propert}'  was 
seldom  more  than  a  flock  of  geese  or  a  flitch  of  bacon. 
The  Chief  Justice  was  therefore  delighted  to  find  that 
he  had  got  in  his  toils  Edward  Prideaux,  who  had 
inherited  broad  lands  from  his  father,  an  eminent 
lawyer  in  the  time  of  the  Commonwealth,  and  who, 
without  having  been  in  arms,  was  suspected  of  favor- 
ing the  rel  jllion.  Although  no  witnesses  could  be 
got  to  swear  against  this  gentleman,  he  wisel}'  agreed 
to  pay  15,000/.  for  his  liberation.  With  his  ransom 
Jeffreys  became  the  purchaser  of  a  large  estate,  the 
name  of  which  the  people  changed  to  Aceldama?  as 
being  purchased  with  the  price  of  innocent  blood.^ 

1.  James  Fitzroy.  Duke  of  Monmouth,  a  natural  son  of  Charles  II.. 
King  of  England,  by  Lucy  Walters,  one  of  his  mistresses,  was  born  at 
Rotterdam,  1649.  At  the  Restoration  he  was  created  Earl  of  Orkney,  and 
afterwards  Duke  of  Monmouth,  and  K.G.  For  some  time  he  was  in  the 
service  of  France  with  an  English  regiment,  and  signalized  himself  against 
the  Dutch,  for  which  he  was  made  lieutenant-general.  On  his  return  to 
England  he  was  sent  to  quell  an  insurrection  in  Scotland.  After  this 
he  joined  the  disaffected  party,  who  were  in  favor  of  excluding  the  Duke 
of  York  from  the  throne.  He  was  also  concerned  in  a  plot  against  his 
father,  for  which  he  was  pardoned,  and  then  went  to  Holland,  from 
whence  he  returned  at  the  accession  of  James  II.,  and,  having  landed  in 
Dorsetshire,  obtained  many  followers,  who  were  decisively  defeated  at 
Sedgemoor,  in  Somersetshire,  July  6,  1685.  The  Duke  was  taken  in  acorn- 
field  and  sent  to  London,  where  he  was  tried  and  beheaded  on  Tower  Hill, 
July  15,  16S5. — Cooper  s  Biog.  Diet. 

2.  The  reputed  site  of  the  "  field  of  blood,"  bought  with  the  "  thirty 
pieces  of  silver,"  the  price  of  the  betrayal  of  the  Saviour.  It  is  situated 
on  the  side  of  the  hill  opposite  the  Pool  of  Siloam,  near  Jerusalem. 
There  is  here  a  long  vaulted  structure,  of  heavy  masonry,  in  front  of  a 
precipice  of  rock.  The  interior  is  dug  out  to  a  depth  of  perhaps  twenty 
feet,  forming  a  huge  charnel-house  into  which  the  bodies  of  the  dead  were 
thrown.  It  is  traditionally  of  the  time  of  Jerome.  The  soil  was  thought 
to  consume  the  bodies  within  twenty-four  hours.  The  place  is  no  longer 
used  for  burial. —  Wheeler  s  Familiar  Allusions. 

3.  Commons' Journals,  Oct.  9,  Nov.  10,  Dec.  26,  1690  ;  Oldmi.xon,  706. 
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I  ought,  likewise,  to  have  stated,  as  anutlier  in-  '-Jt^f- 
stance  of  liis  unexampled  cruelty,  that,  after  his  return  His  cruelty 
from  the  west,  and  receiving  the  Great  Seal,  on  thcbeth 
very  day  on  which  Alderman  Cornish  '  was  hanged 
and  beheaded  in  Cheapside,  he  caused  Elizabeth 
Gaunt  to  be  burned  alive  at  Tyburn,  for  having  pite- 
ously  given  shelter  to  a  fugitive  who  betrayed  her. 
She  was  a  Sister  of  Charity  :  her  life  had  been  passed 
in  relieving  the  unhappy  of  all  religious  denomina- 
tions, and  she  was  well  known  as  a  constant  visitor 
of  the  jails  in  the  hope  of  enlightening  and  reforming 
their  unhappv  inmates.  She  met  her  fate  with  great 
composure ;  leaving  behind  her  a  paper  in  which,  after 
describing  what  she  had  suffered  from  the  ferocity 
of  her  jailer,  and  others  who  had  oppressed  her,  she 
complained  of  "  the  tyranny  of  him,  the  great  one  of 
all,  to  whose  pleasure  she  and  so  many  other  victims 
had  been  sacrificed — declaring  that  in  as  far  as  they 
iiad  injured  lierself  she  forgave  them,  but,  in  that  the}- 
were  implacable  enemies  of  tliat  good  cause  which 
would  yet  revive  and  flourish,  siie  left  them  to  the 
judgment  of  the  King  of  kings."  ■ 

To  show  that  the  memory  of  his  cruelties  remained  The 

,  -111  -1     niemon-  of 

in  the  countr\-  in  which  they  were  most  conspicuously  his  cruel- 
exhibited,  so  as  to  raise  a  desire  to  visit  them  on  his 
descendants  to  the  third  generation, — I  should  like- 
wise wish  to  add  the  anecdote  that  when  he  had  been 
many  years  dead,  and  his  name  and  title  were  extinct, 
the  Countess  of  Pomfret,  travelling  into  the  west  of 

1.  Alderman  Henrj"  Cornish,  who  was  sheriff  of  London  in  l6So,  and 
had  then  been  very  active  in  the  discovery  of  the  pretended  "  Popish 
Plot,"  was  apprehended  in  the  reign  of  James  II.,  and  accused  of  conspir- 
ing, with  Lord  Russell,  against  Charles  II.  He  was  tried,  condemned, 
and  e-tecuted  within  a  week,  Oct.  23,  16S5.  The  perjury  of  the  witnesses 
against  him  appeared  so  flagrant  after  his  death,  that  in  1688  they  were 
committed  to  prison  by  order  of  Parliament,  and  his  estate  was  restored 
to  his  relations. — Cooper's  Biog.  Did, 

2.  II  St.  Tr.  381-455  :  Burnet,  O.  T.,  i.  649. 
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CHAP.    Eneland,    having-   been    discovered    to    be    his   srrand- 
XXII.  &  '  o  => 

daughter,  was  insulted   by    the    populace,  and   could 
not  venture  to  proceed  to  the  scene  of  the  "  Bloody 
Assizes." ' 
Supposed  It  has  been  objected  to  nie,  that  I  have  done  injus- 

reluctance       .  11  ti 

of  Jeffreys  ticc  to  Jeffreys,  by  representnig  that  he  readily  acqui- 
james''  ^   csccd    in   all   James's   measures   for    overturning    the 
Protestant*^  religion  and  liberties  of  his  country,  whereas  he  con- 
reigion.     (jg^-,,-,gji  many   of   them.     This  charge  against  me   is 
founded   merely  on  proofs  of  the  hypocrisy  and   du- 
plicity  of  the  great  delinquent.     He  did  pretend   to 
some,  who  were  in  opposition  to  the  Court,  that  his 
Protestant  conscience  was  shocked  by  the  scheme  of 
bringing  in  Popery ;  but  at  the  same  time  he  put  the 
broad   seal    to   the    Declaration    of    Indulgence,^  and, 
sitting  in  the   illegal  Court  of  High  Commission,  he 
abetted  all  the  proceedings  for  converting  Magdalene 
College,'  Oxford,  into  a  Popish  seminary.     "  The  two 

1.  Granger.  "Jeffreys." 

2.  The  Declaration  of  Indulgence  (1687)  is  the  name  given  to  the 
proclamation  of  James  II.  by  which  he  declared  that  "  as  he  would  not 
force  the  conscience  of  any  man  himself,  so  neither  would  he  allow  any 
man  to  force  the  conscience  of  another."  By  this  he  hoped  to  show 
favor  to  the  Roman  Catholics  without  offending  his  Protestant  subjects, 
whom  he  promised  to  keep  in  full  possession  of  all  the  Church  estates 
they  had  acquired  at  the  Reformation.  In  order  to  disguise,  at  all 
events  in  some  degree,  that  the  real  objects  of  this  indulgence  were  the 
Papists,  he  promised  full  freedom  of  worship  at  the  same  time  to  moder- 
ate Presbyterians  and  Quakers.  All  the  penal  laws  against  the  Roman 
Catholics  were  suspended,  and  the  King  declared  himself  resolved  for 
the  future  to  employ  the  best  men  in  his  service  irrespective  of  their 
creed  (February  and  June,  1687).  In  April  next  year  James  ordered 
this  Declaration  to  be  republished,  and  sent  an  order  to  the  bishops  that 
they  should  bid  the  clergy  of  their  several  dioceses  read  it  from  their 
pulpits  after  divine  service  on  the  Sundays,  May  20th  and  27th.  It  was 
their  refusal  to  do  this  that  led  to  the  trial  of  the  Seven  Bishops. — Lo-u> 
and  PuUins^s  Dirt,  of  £'i,^.  Hist. 

3.  Case  of  Magdalen  College,  Oxford  (16S7-88),  was  one  of  the 
causes  which  led  to  the  downfall  of  James  II.  In  16S7  the  presidency 
of  Magdalen  College  fell  vacant,  when  James  II.  issued  a  letter  ordering 
the  election  of  one  Anthony  Farmer,  a  Roman  Catholic,  as  president. 
Farmer  was  not  only  disqualified  technically  from  holding  the  appoint- 
ment, but  was  a  man  of  notoriously  immoral  life  and  bad  reputation.     In 
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French  agents,  who  were  then  resident  in  London,  had  ciiai-. 
very  judiciously  divided  the  English  Court  between 
them.  Bonrepaux  was  constantlj-  witli  Rochester;' 
and  Barillon*  lived  with  Sunderland.  Lewis  was 
informed  in  the  same  week  by  Bonrepaux  that  the 
Chancellor  was  entirely  with  the  Treasurer,  and  by 
Barillon  that  the  Chancellor  was  in  league  with  the 
Secretary."*  Again:  Jeffreys  gave  out  to  one  party 
that  he  highly  disapproved  of  the  proceedings  against 
the  Seven  Bishops,  while  it  is  quite  certain  that  he 
declared  in  council,  '•  The  Government  would  be  dis- 

spite  of  the  royal  injunction,  the  Fellows  elected  one  of  their  number,  Dr. 
Hough,  10  the  presidency,  whereupon  they  were  cited  before  the  Com- 
mission. The  proofs  of  Farmer's  disgraceful  conduct  were  indisputable, 
and  the  Commission  cancelled  his  nomination,  but  insisted  on  the  election 
of  Parker.  Bishop  of  Oxford,  another  Catholic,  to  the  presidency.  Again 
the  Fellows  refused,  and  for  this  all  the  Fellows  except  two,  who  yielded 
to  the  King's  wishes,  were  suspended,  and  eventually  deprived  of  their 
fellowships,  and  in  a  few  months  the  whole  revenues  of  the  college  were 
enjoyed  by  Catholics.  Parker  died  not  long  after,  and  was  succeeded  by 
Gifford,  a  Romanist  bishop  ;  but  in  16SS  James,  being  anxious  10  con- 
ciliate his  subjects,  restored  the  ejected  Fellows,  and  accepted  Hough  as 
president.— Lozv  aiij  Pit/Zui^'s  Did.  of  Etig.  Hist. 

1.  Lawrence  Hyde,  first  Earl  of  Rochester,  was  the  second  son  of 
Edward,  Earl  of  Clarendon.  He  was  an  ultra-Tory,  and  was  the  leader 
of  the  high-Church  party  in  the  reign  of  Charles  H.  He  became  First 
Commissioner  of  the  Treasury  in  1679.  At  the  accession  of  James  H.,  in 
16S5,  he  was  appointed  Lord  Treasurer  (Prime  Minister).  Though  ex- 
tremely subservient  to  the  policy  of  the  King,  he  was  removed  from  ofBce 
in  December.  16S6,  because  he  would  not  turn  Roman  Catholic.  .After 
the  flight  of  James  II.,  Hyde  gave  his  adhesion  to  William  HI.  Died  in 
1 7 1 1 .  —  Thomas'  Biog.  Diet. 

2.  Barillon,  French  ambassador  in  England  (1677-163S),  was  employed 
by  Louis  XIV.  to  keep  Charles  II.  and  James  II.  in  dependence  upon 
France,  or,  at  any  rate,  inactive  in  European  politics.  With  this  object 
he  fomented  the  quarrel  between  the  Court  and  the  country  party,  writing 
to  his  master  in  16S7,  "  It  may  be  held  as  an  indubitable  maxim  that 
agreement  between  the  King  of  England  and  his  Parliament  is  not  for 
the  interest  of  your  Majesty."  When  early  in  1688  the  national  opposi- 
tion seemed  likely  to  endanger  James's  position,  it  was  Barillon  who 
advised  the  bringing  over  of  Irish  troops.  Yet  he  allow'ed  himself  to  be 
duped  by  Sunderland's  assurances  ;  and  it  was  for  this  reason  that,  after 
he  had  been  obliged  to  leave  England  by  William,  he  was  not  appointed 
to  attend  James  in  Ireland. — Low  and  Pulling' s  Diet,  of  Eng.  Hist, 

3.  Macaulay,  ii.  67,  cites  Reresby's  Memoirs ;  Luttrell's  Diary,  Feb. 
2,  i6S| ;  Barillon,  Feb.  -}^  ;  Bonrepaux,   p"^. 
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CHAP,  graced  if  such  transgressors  were  suffered  to  escape, 
as  was  proposed  by  Sunderland,  with  a  mere  repri- 
mand,"' and  that  he  strenuously  recommended  the 
criminal  information  on  which  they  were  brought  to 
trial — "  counting  with  certainty  on  a  conviction  which 
would  induce  the  right  reverend  defendants  to  save 
themselves  from  ruinous  fines  and  long  imprisonments 
by  serving,  both  in  and  out  of  parliament,  the  designs 
of  the  sovereign." ' 
Vacancy  in        Jeffreys  held  the  office  of  Chief  Justice  of  the  King's 

the  office  of  t-.ii  i  i         •  i 

Chief  Jus-  Bench  rather  more  than  two  years,  having  been  reap- 

King's       pointed  to  it  on  the  death  of  Charles  II.  by  James  II., 

the"pro°"    who  had  been  his  early  patron,  and  to  whom  he  was 

jeffreys°o  niorc  and  more  endeared  as  his  inhuman  disposition 

cfhancel-     ^^'^^  morc  and  more  developed.     Being  created  a  peer, 

'°'''  and  introduced  into  the  Cabinet,  he  soon  undermined, 

by  his  superior  vigor  and  servilit}',  the  influence  of  the 

Lord  Keeper  Guilford,  and,  having  broken  the  heart 

of    that    mean-spirited    but   not    unamiable    man,    his 

Sept.  29,     "  campaiofn  in  the  west"  was  rewarded  with  the  Great 
1685.  1     * 

Seal. 


I 


Perplexity  A  month  was  occupied  in  considering  who  should 
successor,  succccd  him  as  Chief  Justice  of  the  King's  Bench. 
Although  Monmouth  had  been  executed,  and  the 
blood  of  rebels  had  flowed  till  the  feelings  of  all 
classes  were  outraged,  and  even  the  vengeance  of 
James  himself  was  satiated,  the  due  filling  up  of  the 
office  was  considered  a  matter  of  the  last  importance 
to  the  Government.  The  plan  to  change  the  religion 
of  the  countr}^  was  now  formed,  and  this  was  to  be 
carried  into  effect  by  judicial  decision  rather  than  by 

1.  Journal  of  second  Lord  Clarendon,  June  24,  168S  ;   12  St.  Tr.  195. 

2.  This  has  been  placed  beyond  all  doubt  by  the  original  despatches 
of  the  French  and  Dutch  ministers  examined  by  Mr.  Macaulay.  Baril- 
lo".  l^r  168S  ;  Citters,  July  A  :  Adda,  >j5^,  June  ^V 
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military  violence.     The   Kiiii;-  expected  to  accoiniilish    t:iiAi". 
his    object    by    extending   what    was    called    the    "dis- 
pensing power"  to  all  the  laws  ol   the   realm,  although 
it  had   been   hitherto  contiiied   to  common  penal  stat- 
utes,   which    were    enlorced    by    a     pecuniarv    mulct. 
Where   was  a   man   to   be   Imind   who,  as   head  of  the 
Common -law    Judges,    would    himself    declare,    and 
would  induce  a  majority  of  his  brethren  to  join  with 
him  in  declaring,  that  the  King  had  the  power  con- 
tended for, — or,  in  other  words,  that,  like  the  despotic 
princes  on  the  Continent,  he  was  above  the  law  ?     That 
man  was  Sir  Edward  Herisert!     Of  his  steadiness  sir  Edward 
on  this  question  no  doubt  could  be  entertained — butiecTedon^' 
when  his  appointment  was  recommended,  two  objec- his  opinion 
tions  presented   themselves:    ist.  That   he   was   quite  "dL'pens- 
ignorant  of  his  profession;  2dly.  That  he  was  consci- ["jwer." 
entious  in  his  opinions,  and  of  strictly  honorable  prin- 
ciples  in    private    life.     The   former   was   easily   sur- 
mounted   from     his    known   zeal   in    support    of    the 
prerogative ;  and  though  it  was  anticipated  that  some 
inconvenience  might  arise  fi'om   his  vicious  habit  of 
abstaining  from  what  he  believed  to  be  wrong,  hopes 
were  entertained  that,  from  his  ultra-Tory  notions,  he 
would  not  boggle  at  any  thing  which  might  be   re- 
quired of  him.     Upon  the  whole,  the  opinion  at  White- 
hall was,  that,  for  the  King's  service,  a  safer  choice 
could    not   be    made.      Accordingly,    on    the    nth   of 
October,  1685,  Sir  Edward  Herbert  took  his  seat  as 
Chief  Justice  of  the  Court  of  King's  Bench,  and  I  am 
called  upon  to  give  a  sketch  of  his  life. 

He    was    the    youngest   son   of    that    Sir   Edward  His  origin, 
Herbert  whom  I  have  commemorated  as  holding  the 
Great  Seal  of  England  while  in  exile  with  Charles  II.* 
During  the  Commonwealth,  the  children  of  the  titular 
Lord    Chancellor    remained    in    England    with    their 

1.   Lives  of  the  Chancellors,  vol.  iii.  ch.  l.xxiii. 


78  LIFE   OF   CHIEF  JUSTICE   HERBERT. 

^^^P-  mother;  and  after  his  death  at  Pai'is,  in  1657,  they 
were  reduced  to  great  indigence.  Edward  was  ad- 
mitted on  the  foundation  of  Winchester  School,  and 
was  elected  from  thence  a  probationer  fellow  to  New 
College,  Oxford.  He  was  idle  and  volatile,  but  much 
liked  for  his  warmth  of  heart  and  gentlemanly  de- 
meanor. He  inherited  a  strong  abhorrence  of  Round- 
heads, and  he  considered  the  Whigs  as  the  same 
republican  party  under  another  name.  From  his 
earliest  recollection  to  his  latest  breath,  he  looked 
upon  the  lave  members  of  the  House  of  Commons 
whom  his  father,  when  Attorney  General,  had  im- 
peached of  high  treason  by  order  of  Charles  I.,  as  not 
less  guilty  than  the  regicides  who  had  sat  in  the  high 
court  of  justice ;  and  he  thought  it  of  essential  impor- 
tance for  the  public  good  that  the  Crown  should  be 
armed  with  sufficient  power  to  put  down  and  to 
punish  all  who  were  inclined  to  sedition  or  schism. 
Formation  With  this  bias  on  his  mind,  he  began  the  study  of 
Teal CTeed'.'' the  law  in  the  Middle  Temple,  and,  setting  down  all 
the  arbitrarjr  decisions  of  judges  for  sound  law,  and 
all  the  violent  acts  of  the  executive  government  for 
good  constitutional  precedents,  while  he  imputed 
everything  that  he  met  with  on  the  other  side  to  fac- 
tion and  popular  delusion,  he  brought  himself  to  the 
belief  that  the  kings  of  England  were  absolute  at  all 
points,  with  a  very  few  exceptions  ;  and  that,  although 
they  might  find  it  convenient  to  consult  a  parliament, 
they  might  rule,  if  they  chose,  b}'  their  own  authority. 
But  his  knowledge  of  law  was  superficial,  and  was 
confined  almost  exclusiveh'  to  cases  connected  with 
politics. 

Under  Charles  II.  there  was  a  disposition  to  do  as 
much  as  possible  for  the  Herberts,  on  account  of  the 
sufferings  of  their  father  in  the  royal  cause ;  and  the 
two  elder  sons  were  pushed  on  in  the  army  and  navy  : 
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but  there  was  much  difficulty  in  making  an)-  provision    '^^^j'- 
for  Edward,  who  was  called  a  lawyer,  but  was  wholly  His  super- 
unacquainted  with  the  first  principles  of  pleading  and  knowledge 
conveyancing  ;  and,  never  having  been  intrusted  with 
a  brief  by  a  private  client,  could  not,  without  serious 
risk,  be  allowed  to  appear  in   the   King's  business  in 
Westminster  Hall.     It  was  thought,  however,  that  any 
thing    would    do   for   Attorne)-    General    in    Ireland, 
where  they   have  never  been  very  exact  in  legal  for- 
malities.    Accordingly,  he   was  sent  over  there,  and  He  is  sent 

...       asAttor- 

for  several  vears  was  supposed  to  execute  the  duties  ney  Gener- 

'  at  to  Ire- 

of  the  office  decentl)-  well  under  the  Duke  of  Ormond,'  land. 
the  popular  Lord  Lieutenant.  A  residence  in  Dublin 
was  then  considered  distant  banishment.  The  transit 
from  thence  to  London  was  often  attended  with  great 
peril  and  delay,  and  intelligence  was  interchanged 
between  the  two  islands  verj'  irregularly.  He  there- 
fore longed  for  a  return  to  chnlised  life,  for  which  he 
had  a  keen  relish  ;  and,  having  laid  b}-  a  little  money, 
he  resigned  the  Irish  Attorney  Generalship,  and  came 
to  push  his  fortune  at  Whitehall.  Still  pretending  to  ?;P-  '^3- 
oractise    at   the  bar,   he  received  a  silk   gown.     The 'io"  on  his 

'^  ^  return. 

English  attorneys  were  as  shy   of  emplo3ang  him  as 

I.  James  Butler,  first  Duke  of  Ormond,  a  celebrated  Irish  nobleman, 
who  was  descended  from  an  ancient  family  of  Tipperary,  which  had 
retained  the  hereditary'  dignity  of  cupbearer  to  the  English  sovereigns 
from  the  beginning  of  the  13th  century.  Upon  the  outbreak  of  the  Irish 
rebellion  in  1640  he  was  appointed  to  command  the  royal  troops,  at  the 
head  of  which  he  defeated  the  rebels  at  Dublin,  Drogheda,  Kilrush,  and 
Ross.  During  the  struggle  between  Charles  I.  and  the  parliamentarians, 
Ormond,  who  had  been  previously  nominated  Lord  Lieutenant  of  Ireland, 
held  that  country  for  the  King  ;  but  after  Charles  had  been  taken  pris- 
oner he  resigned  the  command,  and  repaired  to  London,  when  he  had 
an  inteniew  with  the  captive  monarch  at  Hampton  Court.  During  the 
reigns  of  Charles  II.  and  James  II.,  he  was  twice  nominated  Viceroy  of 
Ireland,  and  twice  lost  the  post  through  Court  intrigue.  In  1670  the 
notorious  Colonel  Blood,  instigated,  it  is  said,  by  Ormond's  bitter  enemy, 
the  Duke  of  Buckingham,  waylaid  and  dragged  him  from  his  coach  with 
the  intention  of  conveying  him  to  Tyburn,  and  there  hanging  him.  This 
infamous  project  was.  however,  frustrated  by  the  rescue  of  the  Duke. 
He  died  in  16SS.  "  His  claims  on  the  royal  gratitude,"  says  Macaulay, 
"  were  superior  to  those  of  any  other  subject." — Beeton's  Biog.  Diet. 
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CH-'^P-  when  he  wore  bombazine ;  but  his  connections,  his 
principles,    and    his   agreeable    manners    nevertheless 

A.D.  16S5.  obtained  him  favor  at  Court.  He  succeeded  Sir 
George  Jeffreys  as  Chief  Justice  of  Chester;*  and  soon 
after,  on  the  promotion  of  Sir  John  Churchill  to  be 
Master  of  the  Rolls,  he  was  appointed  Attorney  Gen- 
eral  to  the  Duke  of  York,  and  was  knighted.     Now 

Hisser-     he  was  often  consulted  on  constitutional  questions  bv 

vices  as  ■*  -' 

Attorney    his   royal  master,  the  heir  presumptive  ;    who,  much 

General  to  -'  '  ^ 

the  Duke    pleased  with  the  answers  returned,  set  him  down  as  fit 

of  York. 

to  fill  the  highest  offices  in  the  law.  He  was  particu- 
larly firm  respecting  the  dispensing  power  ;^  and — 
notwithstanding  the  doubts  upon  the  subject  indicated 
by  high  prerogative  lawyers,  such  as  Lord  Clarendon, 
Lord  Keeper  Bridgman,  Lord  Chancellor  Nottingham, 
and  Lord  Keeper  Guilford — maintained  that  the  royal 

1.  Chester  was  probably  a  Roman  military  station,  as  its  Celtic  name, 
"  Caerleon  Vawr,"  would  seem  to  attest.  It  is  caUed  Dfz'a  in  the  Roman 
geographical  writings,  and  would  seem,  at  any  rate,  to  have  been  a  trad- 
ing-place of  importance.  In  Sg4  it  was  captured  by  the  Danes,  who 
were,  however,  forced  to  surrender  it  to  the  English.  It  was  a  place  of 
considerable  importance  as  being  the  frontier  town  of  the  Welsh  Marches. 
The  Conqueror  established  an  earldom  of  Chester,  and  Hugh  Lupus,  his 
nephew,  became  its  palatine.  He  built  the  castle  and  founded  the  abbey 
of  St.  Werburgh.  In  1237  the  earldom  was  seized  by  Henry  III.,  and 
has  since  been  a  royal  appanage.  In  1300,  Edward.  Prince  of  Wales,  re- 
ceived the  homage  of  the  Welsh  princes  at  Chester  ;  and  here  for  a  time 
Henry  IV.  held  Richard  II.  captive.  The  city  suffered  severely  in  the 
plagues  of  the  sixteenth  and  seventeenth  centuries,  and  especially  in 
1602-5.  In  1642  Charles  I.  arrived  in  Chester.  The  citizens  were 
warmly  royalist.  From  July,  1643,  until  1646,  the  city  was  continuously 
besieged  or  blockaded  by  the  parliamentarian  forces,  and  at  last  honor- 
ably surrendered  in  February  of  the  latter  year.  Great  riots,  however, 
occurred  on  the  occasion  of  the  visit  of  the  Duke  of  Monmouth  in  1683. 
Chester  was  created  a  bishopric  by  Henry  VHI.  in  1541,  and  its  fine 
abbey  church  of  St.  Werburgh  became  the  cathedral. — Lo-w  niiJ  Pulling' s 
Diet,  of  Eng.  Hist. 

2.  Clarke,  in  his  Life  of  James  II.,  mainly  rests  his  justification  of 
that  monarch's  conduct  on  the  authority  of  Herbert.  Speaking  of  the 
Test  Act,  he  says,  "One  great  inducement  not  to  boggle  at  dispensing 
with  it,  was  his  calling  to  mind  that  in  the  late  King's  time,  after  his  re- 
turn from  Scotland,  and  that  he  began  to  be  much  employed  in  his  busi- 
ness, Mr.  Herbert,  then  Ch.  Justice  of  Chester,  told  him,  that  if  he  desired 
to  reenter  into  his  former  employment,  he  could  make  it  appear  that  it 
was  in  the  King's  power  to  dispense  with  the  Test  .Act." 
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CHAP-  when  he  wore  bombazine  .  but  his  connections,  his 
principles,   and    his  agreeable    manners    nevertheless 

A.i>.  1685.  obtained  him  favor  at  Court.  He  succeeded  Sir 
George  Jeffreys  as  Chief  Justice  of  Chester ; '  and  soon 
after,  on  the  promotion  of  Sir  John  Churchill  to  be 
Master  of  the  Rolls,  he  was  appointed  Attorney  Gen- 
eral to  the  Duke  of  York,  and  was  knighted.     Now 

'     •        he  was  often  consulted  on  constitutional  questions  by 

viu  iity    his   royal  master,  the  heir  presumptive  ;    who,  much 

I  icneral  to  -'  '^  '^  , 

the  Duke    pleascd  with  the  answers  returned,  set  him  down  as  nl 

of  York.       ^ 

to  fill  the  highest  offices  in  the  law.  He  was  particu- 
larly firm  respecting  the  dispensing  power;"  and— 
notwithstan"  '  '>ubts  upon  the  subject  indicated 
by  high  pr-  vvf^rs,  such  as  Lord  Clarendon, 

Lord  Keeper  JJnugiiiUii,  Lv^rd  Chance  ilor  Nouingliam. 
and  Lord  Keeper  Guilford — maintained  iliat  li.e  royal 

1.  Chester  was  probably  a  Roman  military  station,  as  its  Ceitic  name, 
"  Caerleon  Vawr,"  would  seem  (o  attest.  It  is  c.iUed  Dez'a  in  the  Roman 
geographical  writings,  and  would  seem,  at  any  rate,  to  have  been  a  trad- 
ing-place of  importance.  In  S94  it  was  captured  by  the  Danes,  who 
were,  however,  forced  to  surrender  it  to  the  English.  It  was  a  place  of 
considerable  importance  as  being  the  frontier  town  of  the  Welsh  Marches. 
The  Conqueror  established  an  earldom  of  Chester,  and  Hugh  Lupus,  his 
nephew,  became  its  palatine.  He  built  the  castle  and  founded  the  abbey 
of  St.  Werbur^h.  In  1237  the  earldom  was  seized  by  Henry  III.,  and 
ha.'i  since  been  «  royal  appanage.  In  1300.  Edward,  Prince  of  Wales,  re- 
ceived the  hoitiaiBe  of  the  Welsh  princes  at  Chester  ;  and  here  for  a  time 
Henry  IV.  hcM  Richard  II.  captive.  The  city  suffered  severely  in  the 
plagues  of  the  sixteenth  and  seventeenth  centuries,  and  especially  in 
1602-5.  In  1642  Charles  I.  arrived  in  Chester.  The  citizens  were 
warmly  royalist.  From  July,  1643,  until  1646,  the  city  was  •roniinuously 
besieged  or  blockaded  by  the  parliamentarian  forces,  and  at  last  honor- 
ably surrendered  in  February  of  the  latter  year.  Great  riots,  however, 
occurred  on  the  occasion  of  the  visit  of  the  Ouke  of  Monn>oo;h  in  1683. 
Chester  was  created  a  bishopric  by  Henry  V'lII.  in  .v^j;  and  its  fine 
abbey  church  of  St.  Werburgh  became  the  calhedni!.—  ■'.i'v  ■nui  Pulling' s 
Ditt.  0/  Eng.  Hist. 

2.  Clarke,  in  h>s  Life  of  James  II.,  mainly  rests  his  justification  of 
that  monarch's  conduct  on  the  authority  of  Herbert.  Speaking  of  the 
Test  Act,  he  says,  "  One  great  induccirirm  not  to  boggle  at  liispensing 
with  it,  was  his  calling  to  mind  that  in  the  late  King's  time,  after  his  re- 
turn from  Scotland  iind  that  he  began  to  be  much  employed  in  his  busi- 
ness, Mr.  Heih-^rr.  then  Ch.  Justice  of  ('hester,  told  him,  iliat  if  he  desired 
to  reenter  into  iiis  former  employment,  be  could  make  it  appear  that  it 

was  in  the  King's  power  10  dispense  with  the  Test  .\ct.' 


Lord  Chief  Justice  Holi 
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assent  was  ijivon  to  bills  passed  by  tlie  two  Houses  of  C"Hap. 
Parliament  on  the  imjilied  condition  that  the  King 
might  suspend  the  operation  of  the  law  when  neces- 
sary for  the  public  safety;  and  that,  this  power  being 
essentially  inherent  in  the  Crown,  no  statute  could  take 
it  away,  or  abridge  it.  F  le  was  of  the  school  of  politi- 
cal speculators  which  produced  Filmer,'  Lestrange, 
and  Brady,^ — maintaining  that  tiie  Crown  is  the 
only  legitimate  source  of  autiiority  ;  tiiat  the  House 
of  Commons,  having  been  created  by  the  Crown, 
is  subordinate  to  the  Ci^own  ;  and  that,  as  it  may 
still  be  prorogued  or  dissolved,  as  well  as  sum- 
moned, by  the  Crown,  the  Crown  is  entitled  to  exer- 
cise a  paramount  control  over  all  its  acts.  He  some- 
times made  a  distinction  between  the  King's  power 
over  common  law  and  statute  law  ;  but,  although  he 
was  known  not  to  be  without  some  scruples  which 
might  be  troublesome,  his  friends  said  they  would  all 
melt  away  before  his  burning  loyalty. 

He  is  not  once  mentioned  in  the  Reports:  he  had  His  name 

1    J  .  .        .  J  ■  nol  men- 

never  led  any  important  cause,  or  argued  an)'  impor-tioned  in 
tant  point  of  law,  in  an  English  court;  and,  although  po'rts.^' 
he  regularly  attended  the  King's  Bench  in  term-time, 
it  was  for  society  rather  than  for  business.  He  was 
considered  a  sort  of  dilettante  lawyer,  and  probably  he 
himself  thought  not  of  a  higher  office  than  that  of 
Chief  Justice  of  Chester,  which   only  occupied  a  few 

1.  Sir  Robert  Filmer,  an  English  political  writer,  born  in  tlie  county 
of  Kent.  He  was  a  stanch  advocate  of  absolu'.e  monarchy,  and  en- 
deavored to  prove  that  this  was  the  true  and  natural  form  of  government. 
Locke  wrote  two  treatises  to  refute  this  theory.  Filmer  wrote,  among 
other  works,  "  The  Anarchy  of  a  Limited  and  Mixed  Monarchy,"  and 
"  Patriarcha."     Died  in  i68S. —  Thomas'  Biog.  Did. 

2.  Robert  Brady  ((/.  1 700),  historian  and  physician,  was  born  at  Denver, 
Norfolk.  At  an  uncertain  date  (i670or  16S5)  he  held  the  office  of  Keeper 
of  the  Records  in  the  Tower,  and  took  deep  interest  in  studying  the  docu- 
ments under  his  charge.  He  was  admitted  Fellow  of  the  College  of  Phy- 
sicians on  Nov.  12,  16S0,  and  was  physician  in  ordinary  to  Charles  II.  and 
James  II.  His  historical  works  are  laborious,  and  are  marked  by  the 
author's  desire  to  uphold  the  royal  prerogative. — Stephen's  Mat.  Biog. 
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CHAP,    days  of  his  time  twice  a  year.     It  is  quite  certain  that 

Heismadehe   iievcr  Solicited,  or  in  an}-  way   intrigued  for,  th« 

tice'rfthe  officc  of  Chief  Justice  of  the  King's  Bench,  so  that  he 

Benfh.       was  greatly  astonished    when   it  was  offered  to  him. 

He  did  not  hesitate  to  accept  it  when  he  was  told  that 

the  King  required  his  services. 

There  is  no  record  of  the  ceremony  of  his  installa- 
tion. The  merits  and  sufferings  of  his  father  must  have 
constituted  the  staple  of  the  Chancellor's  address  to  him; 
and  his  answer  must  have  been  confined  to  the  expres- 
sion of  gratitude  for  the  unexpected  dignity,  and  sincere 
good  intentions  in  the  fulfilment  of  his  new  duties.' 
October.  The  profession  and  the  public,  without  nicely  scan- 

Favorable       .         ,  .      ,  ,  , .  „         .  ,  ... 

inclination  nmg  his  legal  qualifications,  were  pleased  to  see  mild- 

tovvards  .       .  i         ,      •  •  i  •  i 

him,  not-  ness,  equanimity,  and  sobriet}'  again  adorning  the  seat 
ilighisun-  of  justice,  lately  disgraced  by  fierceness,  violence,  and 
drunkenness.  Even  those  who  most  highly  disap- 
proved of  his  pcjlitics  were  disposed  to  speak  kindl}'  of 
him.  Says  Burnet,  "  He  was  a  well-bred  and  a  virtu- 
ous man,  generous  and  good-natured,  although  an 
indifferent  lawyer.  He  unhappily  got  into  a  set  of 
very  high  notions  with  relation  to  the  King's  preroga- 
tive. His  gravity  and  virtues  gave  him  great  advan- 
tages;  chiefly  his  succeeding  such  a  monster."'^ 

He  was  sworn  a  member  of  the  Privy  Council,  but 
he  was  never  admitted  into  the  Cabinet. 

In  the  private  cases  which  came  before  him  he  was 

entirely  guided  by  the  opinion  of  the  Puisne  Judges ; 

and,    by    discretion,    and    speaking    only    as    he    was 

prompted,   he    made    a  very   respectable   appearance, 

and  the  vulgar  called  him  a  great  Judge. 

A.D.  1686.  The  first   political    case   in   which   an  opinion  was 

Deiamere's  required  from  him  was  the  prosecution  of  Lord  Dela- 

^^^'         mere  ^  for  high  treason  ;  and,  as  the  prerogative  of  the 

1.  See  2  Shower,  434 ;  3  Modern  Reports,  71. 

2.  Burnet,  O.  T.,  ii.  362,  363. 

3.  Henry  Booth,  Lord  Delamere,  was  accused  of  having  abetted  Mon- 
mouth's rebellion. 
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Crown  was  not  concerned  in  tlic  ciuestion  submitted  to  ^^iftT- 
him,  he  displayed  on  this  occasion  moderation  and 
diffidence.  The  noble  lord,  the  object  of  the  prosecu- 
tion, had,  when  a  member  of  the  Mouse  of  Commons, 
given  mortal  offence  to  Jeffreys,  who  now  sat  as  his 
judge,  and  was  eager  to  convict  him.  The  trial  took 
place  before  the  Lord  High  Steward  and  a  select  num- 
ber of  Peers, — the  Judges  attending  as  assessors.  The 
whole  day  being  spent  in  giving  evidence  for  the 
Crown,  the  noble  prisoner  applied  for  an  adjournment 
till  next  morning,  before  opening  his  defence.  Jeffreys 
determined,  if  possible,  to  sentence  him  to  be  hanged, 
beheaded,  and  quartered  before  going  to  sleep  ;  but, 
desirous  to  keep  up  appearances,  and  to  throw  upon 
others  the  odium  of  the  precipitation  which  he  de- 
sired, said  he  would  willingly  comply  with  the  request 
if  the  law  would  allow  of  an  adjournment,  which  much 
doubting,  he  would  put  the  question  to  the  Judges. 
His  real  inclination  being  well  known  to  them,  he 
expected  (what  /ic  would  have  pronounced  under  the 
like  circumstances)  a  Hat  negative  upon  the  power  of 
adjournment.     But  Lord  Chief  Justice  Herbert  said, — 

"The  Judges  presume  to  acquaint  your  Grace  that  this  is  a  Opinion 
matter  wholly  new  to  them,  and  that  they  know  not,  upon  rec- j,y 'jYeTbert 
ollection  of  all  that  they  can  remember  to  have  read,  either  that '"]  ''"^ 
this  matter  was  done  or  questioned.  Had  it  received  a  deter- 
mination, and  been  reported  in  our  books,  our  duty  would  have 
been  to  contribute  all  our  reading  and  experience  for  the  satis- 
faction of  this  great  Court ;  but  being  a  new  question,  and  the 
precedent  being  to  make  a  rule  respecting  the  powers  and  privi- 
leges of  the  Peers  for  the  time  to  come,  we  cannot  venture  to 
resolve  it.  In  the  case  of  the  trial  of  a  peer  in  parliament,  there 
have  been  adjournments  from  day  to  day;  but  whether  it  makes 
a  difference  that  here  the  Lord  High  Steward  sits  judge,  and 
the  Peers-triers  are  in  the  nature  of  a  jury,  we  submit  to  your 
Grace's  consideration.  In  an  inferior  court  the  jury,  once 
sworn,  are  not  allowed  to  separate,  from  the  fear  of  corruption  ; 
but  that  reason  seems  to  fail  here,  the  prisoner  being  to  be  tried 
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CJ^P-    by  his  peers,  that  are  men  of  unsuspected   integrity,  and  give 
their  verdict  upon  their  honor.' 

The  Peers,  upon  this,  were  for  adjourning,  but 
Jeffreys  in  a  rage  said  "  that  the  court  was  his,  and 
that,  he  sitting  as  sole  judge  in  it,  the\'  had  no  right  to 
regulate  its  proceedings."  He  then  gave  a  decided 
judgment  that  he  could  not  and  would  not  adjourn, 
and  he  ordered  the  prisoner  to  go  on  with  his  defence, 
saying  that  "by  law  the  trial  must  finish  before  they 
separated."  Nevertheless  he  was  disappointed  of  his 
Deiamere's  pre)',  for  Lord  Delamcre  made  an  admirable  defence, 

defence  i      i         n  i   •    •  ■    i      i 

andac-  and  the  reers,  sympathizmg  with  him  on  account  of 
the  harsh  treatment  he  had  received,  unanimously  ac- 
quitted him.' 

Soon  after  came  on  the  grand  question  with  a  view 
to  which  Herbert  had  been  appointed  Chief  Justice, 
and  he  fully  answered  the  expectation  which  had  been 
formed  of  him. 
Sir  Edward  Judiciall)^  to  establish  the  dispensing  power,  a  sham 
Case  to  es- action  was  brought  by  the  coachman  of  Sir  Edward 
Dispensing  Hales  against  Sir  Edward  Hales,  his  master.  The 
defendant,  although  a  Roman  Catholic,  had  been  ap- 
pointed Lieutenant  of  the  Tower  of  London  ;  and  the 
declaration  alleged  that,  contrar}^  to  the  provisions  of 
the  Test  Act,  he  had  exercised  the  duties  of  the  office 
without  having  made  the  declaration  against  transub- 
stantiation  or  taken  the  oath  of  supremacy.  By  way 
of  justification,  he  pleaded  "  that  after  the  grant  of  the 
office  the  King,  by  letters  patent  under  the  Great  Seal, 
notivithstanding  any  statutes  or  laws  in  that  behalf,  dis- 
pensed with  his  making  the  declaration  against  transub- 
stantiation  and  with  his  taking  the  oath  of  supremac}', 
as  well  as  with  his  receiving  the  sacrament  according 
to  the  rites  of  the  Church  of  England."  The  plaintiff 
demurred,    admitting    the    dispensation   and    praying 

I.   II  St.  Tr.  510-5QQ. 
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judgment  upon  its  validit)-.      I'luis  the  existence  oi  the    ^^''■ 
dispensing  power  was  regularly  raised  on  the  record, 
and  was  to  be  solemnly  decided. 

The  Chief  Justice,  althougii  he  had  no  doubts  him- 
self, found  it  a  more  difficult  task  than  he  had  antici- 
pated to  prevail  upon  the  other  Judges  to  agree  with 
him.  According  to  the  usual  custom  of  those  daj's, 
before  the  case  was  argued  in  court  he  assembled  all 
the  Judges  to  deliver  their  opinion  upon  it.  To  his 
unspeakable  surprise,  there  were  four  Judges  who  Opposition 
declared  that  the  King  had  no  power  to  dispense  with  the  judges, 
a  statute  which  Parliament  had  enacted  for  the  preser- 
vation of  the  established  religion  of  the  country. 
Their  opposition  was  the  less  suspected  because  they 
were  all  four  steady  Tories,  although  not  of  such 
e.xtravagantly  high  prerogative  principles  as  Herbert 
himself:  and  they  had  all  four  sat  on  the  trials  of 
Alderman  Cornish  and  Elizabeth  Gaunt,  where  there 
had  been  an  extraordinary  compliance  with  the  wishes 
of  the  Government.  Their  contumac)-  being  reported 
to  the  King,  he  summoned  them  into  his  presence,  and 
conversed  with  them  at  Whitehall,  but  could  make  no 
impression  upon  an}-  of  them  either  bv  soft  or  angrv 
language.  He  thought  he  might  safel\-  calculate  upon 
their  supporting  him  in  any  violation  of  the  constitu- 
tion ;  but  he  forgot  that  where  religion  mixes  in  a  con- 
troversy it  is  impossible  to  foretell  with  certainty  what 
will  be  the  conduct  of  any  individual  or  of  any  body 
of  men.  "  Jones,  the  Chief  Justice  of  the  Common 
Pleas,  a  man  who  had  never  before  shrunk  from  any 
drudgery,  however  cruel  or  servile,  now  held,  in  the 
royal  closet,  language  which  might  have  become  the 
lips  of  the  purest  magistrates  in  our  history."  *  Being 
told  that  he  must  either  give  up  his  opinion  or  his 
place,  "  For  my  place,"  he  answered,  "  I  care  little ;  I 

I.   Macaulay,  ii.  S2. 
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CHAP,  am  old  and  worn  out  in  the  service  of  the  Crown  ;  but 
I  am  mortified  to  find  that  your  Majesty  thinks  me 
capable  of  giving  a  judgment  which  none  but  an  igno- 
rant or  a  dishonest  man  could  give."  King :  "  I  am 
determined  to  have  twelve  lawyers  for  judges  who 
will  be  all  of  my  mind  as  to  this  matter."  C.  J.  Jones  : 
"  Your  Majesty  may  find  twelve  judges  of  your  mind, 
but  hardly  twelve  laivyers."  James  always  piqued 
Dissentient  himsclf  ou  being  a  man  of  his  word,  and  Jones  had  his 
di'smSe"'^  qiiietus  next  morning.  With  him  were  dismissed  Mon- 
tagu, Chief  Baron  of  the  Exchequer,  and  two  Puisnies, 
Neville  and  Charlton.  Four  new  Judges  were  ap- 
pointed, who  had  taken  the  royal  test  by  declaring 
their  belief  in  the  unlimited,  illimitable,  and  eternal 
nature  of  the  dispensing  power.  One  of  them  was 
the  brother  of  the  author  of  "  Paradise  Lost,"  and  of 
the  "  Defence  of  the  People  of  England  for  putting 
Charles  I.  to  death."  Sir  Christopher  Milton,  recom- 
mended by  Herbert,  was  in  all  respects  a  striking  con- 
trast to  Jolin,  as  he  was  not  only  a  favorer  of  Popery, 
and  a  friend  to  arbitrar}-  power,  but  the  dullest  of 
mankind.^ 

Some  delay  still  arose  in  carrying  the   case   to  a 

Sawyer      hearing,  for  Saw3'er,  the  Attorney'   General,  who  had 

refuse \"o^    brought  RusscU  and  Sydney  to  the  block,  refused  to 

demurrer,   arguc  this  sham  demurrer  in  favor  of  an  attempt  "  to 

annul    the  whole    statute    law  from    the  accession   of 

Elizabeth."     Heneage    Finch,    the    Solicitor   General, 

following  his  example,  was  turned  out  of  office  ;  and 

time  was  required  for  the  mean-spirited  Powys,  who 

succeeded  him,  to  prepare  for  his  dirty  work. 

June  16.  At  last  the  farce  was  acted,  Northey  taking  the  part 

of   counsel  for  the  plaintiff,  and  pretending  to  argue 

I.  Although  not  reconciled  to  Rome,  he  came  so  near  her.  that  he 
would  not  communicate  with  the  Church  of  England.  Echard,  iii.  797; 
Kennet,  iii.  451. 
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that  the  dispensation  was  no  bar  to  the  action  ;  while  ^^n  • 
the  new  Solicitor  General  ur<jccl  that  the  King's  i)re- 
rogative  was  and  is  as  much  the  law  of  England  as 
any  statute;  and  that,  although  the  King  cannot  preju- 
dice private  right,  the  power  of  dispensing  with  all 
public  statutes  was  inseparably  annexed  to  his  crown. 

At  the  close  of  the  argument,  Herbert,  C.  J.,  said, 
witli  much  gravity,  that  "  the  Court  woidd  take  time 
to  consider,"  and  on  a  subscepient  day  he  delivered  the 
following  judgment : 

"  This  is  a  case  of  great  consequence,  hut   of  as  little  diffi- Judgment 

1.  ..u    .        ■       1  t  .of  Cliief 

cuity  as  ever  any  case  was  that  raised  so  great  an  expectation,  justice 
If  the  King  cannot  dispense  with  this  statute,  he  cannot  dis-  Herbert, 
pense  with  any  penal  law  what.soever.  There  is  no  law  but  may 
be  dispensed  with  by  the  supreme  lawgiver.  The  law-s  of  God 
may  be  dispensed  with  by  God  himself,  as  appears  by  God's 
command  to  Abraham  to  offer  up  his  son  Isaac.  So,  likewise, 
the  law  of  man  may  be  dispensed  with  by  the  legislator.  A  law 
may  be  either  too  wide  or  too  narrow  ;  the  wisest  lawgiver  can- 
not foresee  all  the  consequences  of  a  law,  and  therefore  there 
must  be  a  power  somewhere  able  to  dispense  with  it.  We  have 
consulted  our  brethren  who  have  met  and  conferred  on  the  sub- 
ject at  Sergeants'  Inn,  and,  with  one  exception,  they  all  agree 
with  us  in  the  opinion  that  the  kings  of  England  are  absolute 
sovereigns  ;  that  the  laws  of  England  are  the  King's  laws  ;  that 
the  King  has  power  to  dispense  with  any  of  his  laws  as  he  sees 
necessity  for  it ;  that  the  King  is  the  sole  judge  of  that  necessity  ; 
and  that  this  is  not  a  trust  invested  in  or  granted  to  the  King  by 
the  people,  but  the  ancient  sovereign  power  and  prerogative  of 
the  kings  of  England,  which  never  yet  was  taken  from  them 
nor  can  be  by  parliament  or  any  human  means.  iMy  brother 
Street,  indeed,  is  of  opinion  that  the  King,  notwithstanding  his 
general  dispensing  power,  cannot  validly  grant  the  dispensation 
pleaded  by  the  defendant ;  but  that  is  the  opinion  of  one  single 
judge  against  the  opinion  of  eleven.  We  therefore  give  judg- 
ment for  the  defendant."' 

Without  the  privity  of  Herbert,  who  was  too  hon-Shamdis- 
orable  a   man   to   have   countenanced   such   tricker\%  judge 

Street. 
I.  II  St.  Tr.  1165-119S. 
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^^J",f-  Street,  who  was  known  to  be  the  most  servile  Judge 
on  the  bench,  who  would  have  been  instantly  turned 
adrift  if  he  had  been  sincerely  opposed  to  the  dispens- 
ing power,  but  who  cared  as  little  for  religion  as  for 
law,  had  been  ordered  to  dissent,  for  the  purpose  of 
leading  the  public  to  believe  that  the  Judges,  left  to 
the  freedom  of  their  own  will,  had  decided  for  the 
Crown  by  a  vast  majority,  without  being  entirely 
unanimous.  So  infamous  a  wretch  was  Street,  that,  at 
the  Revolution,  on  the  strength  of  this  collusive  dis- 
sent, he  attempted  to  make  court  to  King  William  ; 
but,  his  real  baseness  being  exposed,  he  met  with  a 
mortifying  rebuff.' 

Upon  this  judgment  Sir  Robert  Atkyns,-  then  an 

1.  "  Dec.  27,  168S.  Tuesday,  in  the  morning,  I  went  to  St.  James's 
with  Judge  Street  to  present  him  to  the  Prince  ;  but  I  was  told  the 
Prince  was  busy,  and  I  could  not  get  admittance.  While  I  was  in  the 
outward  room,  my  Lord  Coote  came  to  me  and  toM  me  he  was  sorry  to 
see  me  patronize  Street.  '  He  did  not  join  in  the  judgment  for  the  dis- 
pensing power  ;  but  he  is  a  very  ill  man.  1  have  given  the  Prince  a 
true  character  of  him  ;  and  therefore  I  desire  your  Lordship  will  not  con- 
cern yourself  any  more  for  him.'  " — Diary  of  Henry,  Earl  of  Clarendon. 
However,  when  Judge  Street  died,  a  splendid  marble  monument  was 
erected  to  his  memory,  with  an  inscription  which  asserts  that  he  was 
the  only  honest  Judge  in  the  reign  of  James  H. ;  and  thus  concludes  : 

"...   faithful  found  ; 
Among  the  faithless,  faithful  only  he  ; 
Among  innumerable  false,  unmoved. 
Nor  number,  nor  example,  with  him  wrought, 
To  swerve  from  truth,  or  change  his  constant  mind, 
Though  single.  " — Granger. 

2.  He  was  called  to  the  bench  as  a  Judge  of  the  Common  Pleas  on 
April  15,  1672.  During  the  eight  years  he  occupied  that  position  he 
presided  with  fairness  and  moderation  at  many  of  the  trials  connected 
with  the  Popish  Plot,  in  the  existence  of  which  he  appears  to  have  fully 
believed.  He  had  the  misfortune  to  go  the  Oxford  Circuit  with  Chief 
Justice  Scroggs,  to  whom  his  constitutional  opinions  were  so  obnoxious 
that  Scroggs  retailed  them  to  the  Court.  Whether  Sir  Robert  was  dis- 
missed in  consequence,  or  voluntarily  resigned  on  finding  that  his  col- 
leagues and  the  Government  were  discontented  with  him.  does  not  pre- 
cisely appear.  But  he  received  his  quietus  on  Feb.  6,  16S0  ;  and  on  his 
examination  before  the  House  of  Commons  in  16S9  be  attributed  his  re- 
moval principally  to  the  two  Chief  Justices,  besides  enumerating  other 
causes — viz.,   his  expressed   objections    against    pensions  to    Parliament 
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ousted    liidirc  (aflciwaids    made   Chief    liaioii  of    tlic    t'"^''- 

•^        "       ^  XXII. 

Exchequer),  having  piiblislied  a  very  severe  commen-Atkyns's 
tary,    Lhiel   Justice    llerl)ert   publislied  a  ijamplilet  nitaryon 
liis  own  vindical inn, — in   wiiich   Ik'   [ircxhiced  what  hcjudg- 
called   liis  authorities,  and,  in  answei"   to   tiie    personal 
reflections  upcju  liimseU,  observed, — 

"  I  can  truly  say  that  I  never  heard  of  this  action  till  it  was  Kxtract 
actually  brought.      If  it  be  a  feigned  action,  the  law  is  as  well  Herbert's 
settled  in  a  feigned  action  as  in  a  true.      There  are  feigned  ac- P'"i''P'''*' 

°  o  in  his  own 

tions  directed  out  of  Chancery  every  day,  and  why  may  not  the  vindica- 
King  direct  such  an  action  to  be  brought  to  satisfy  himself 
whether  he  hath  such  a  power  ?  If  there  were  indirect  means 
used  to  obtain  opinions,  I  stand  upon  my  innocence,  and  chal- 
lenge all  the  world  to  lay  anything  of  that  kind  to  my  charge. 
My  part  was  only  to  give  my  own  opinion  ;  and  if  I  have  drawn 

men  ;  his  assertion  of  the  people's  right  to  petition  ;  and  his  denial  of 
the  King's  power  without  Parliament  to  forbid  the  publication  of  books. 
The  presumed  displeasure  of  the  Court  stirred  up  the  corporation  of 
Bristol  to  oust  Sir  Robert  from  the  recordership,  first  by  prepared 
insults,  and  next  by  a  prosecution  for  a  pretended  riot  in  an  irregular 
civil  election.  They  succeeded  in  procuring  a  conviction  ;  but  the 
judgment  was  arrested  by  the  Court,  Sir  Robert  appearing  in  person 
to  argue  the  case.  He  was,  however,  persuaded  for  the  sake  of  peace 
to  resign  the  place,  which  was  the  real  bone  of  contention.  During 
the  interval  of  Sir  Robert's  reiirement  he  naturally  look  great  interest 
in  the  political  questions  that  agitated  the  country.  He  advised  on 
the  line  of  defence  to  be  taken  by  Lord  Russell,  and  after  the  Revolu- 
tion he  issued  two  tracts  in  assertion  of  that  nobleman's  innocence.  He 
resisted  King  James's  attempt  to  dispense  with  the  penal  statutes,  in  the 
publication  of  a  lucid  argument  proving  its  illegality.  He  also  printed 
a  discourse  relative  to  the  ecclesiastical  commission  issued  by  that 
monarch.  These  and  some  other  of  his  tracts  were  collecied  in  a  volume, 
which  was  published  in  1734.  It  does  not  appear  that  he  took  any  further 
part  in  promoting  the  Revolution  than  attending  the  Lords  on  their  sum- 
mons as  one  of  their  advisers  after  James's  flight.  His  reputation  as  a 
lawyer  was  so  high  as  to  insure  the  admission  of  his  name  into  the  lists 
which  King  William  desired  the  Privy  Councillors  to  send  in,  and  he  was 
fixed  upon  to  fill  the  office  of  Lord  Chief  Baron.  In  October,  16S9,  the 
Great  Seal  being  in  commission,  Sir  Robert  was  appointed  Speaker  of 
the  House  of  Lords,  over  whom  he  presided  till  March,  1693,  when  Lord 
Somers  was  constituted  Lord  Keeper.  He  resigned  his  judicial  seat  on 
October  22,  1694.  He  lived  about  fifteen  years  more,  residing  quietly  at 
his  manor  of  Saperton,  near  Cirencester,  where,  on  February  18,  1710, 
he  died,  after  half  an  hour's  indisposition.  There  is  a  monument  to  the 
memory  of  him  and  his  father  and  brother  in  Westminster  Abbey. — Foss's 
I.j-i'es  of  t/if  Judges. 
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CHAP,  weak  conclusions  from  what  I  find  in  our  books,  how  can  I  be 
charged  as  a  criminal  ?  But  I  never  gave  a  judgment  with  so 
many  authorities  to  warrant  it  as  in  Sir  Edward  Hales  s  case.  If 
it  was  to  keep  my  judge's  place,  I  then  became  the  worst  man 
in  the  world,  only  to  keep  that  which  most  men  know  my  friends 
found  great  difficulty  in  persuading  me  to  accept."' 

Herbert  in  King  James  was  delighted  be3ond  measure  with 
andukeiy  the  judgment,  and  with  the  defence  of  it ;  and,  lauding 
Chancel-  himself  for  his  sagacit}-  in  selecting  such  a  Chief  Jus- 
tice, and  taking  personally  to  himself  .all  the  credit  of 
the  appointment,  he  passed  such  compliments  and 
lavished  such  blandishments  on  Herbert,  that  Jeffreys 
was  jealous,  and  reports  were  spread  that  the  Great 
Seal  would  soon  be  transferred  to  a  new  Chancellor.' 

By  way  of  preliminary  to  the  restoration  of  Popery 

as  the  religion   of  the  state,  there  soon    came   out  a 

He  assists  "Declaration    of    Indulgence,"  by  which   all  sects   of 

effect tothe  Christians  were  to   be  allowed  to  profess  their  faith 

tionofin-  without  being  subject  to  any  disability,  forfeiture,  or 

penalty  ;  and  Herbert,  sincerel}-  thinking  this  a  lawful 

exercise  of  the  royal  prerogative,  delighted  the  King 

more  than  ever,  not  only  by  pronouncing  in  favor  of 

its  legality,  but  by  actually  assisting  in  giving  effect  to 

it.     "  Since  the  Church  party  could  not  be  brought  to 

1.  Whatever  we  may  think  of  Herbert  and  his  doctrine  respecting  the 
dispensing  power,  they  have  both  had  warm  admirers.  Clarice  describes 
him,  in  his  Life  of  James  II.,  as  "  a  man  of  eminent  learning  and  known 
integrity,  sufficient  to  free  him  without  further  proof  from  the  censure  of 
partiality  ;"  and  says  that,  "for  his  further  vindication,  he  published  his 
reasons  with  some  of  the  many  citations  and  examples  he  might  have 
brought  from  the  law-books,  W'hich  put  the  inatter  so  far  beyond  dispute, 
that  all  the  erudition  of  his  adversaries  or  malice  of  his  detractors  could 
never  furnish  them  with  the  least  color  of  a  reply." — 2  Clarke  s  James  I  J., 
p.  82  et  seq. 

2.  Lord  Clarendon,  in  a  letter  to  the  Earl  of  Rochester,  dated  Dublin 
Castle,  June  3,  1686,  says,  "  \  story  had  reached  Dublin,  that  my  Lord 
Chancellor  is  in  very  little  credit  ;  that  my  Lord  Ch.  Justice  Herbert  had 
exposed  him  upon  the  bench  by  laying  open  his  briberies  and  corruptions 
(as  they  are  called)  in  the  West,  with  which  the  King  is  extremely  of- 
fended, insomuch  that  it  js  said  he  will  not  be  long  in  his  place." — Ccrresf. 
of  Oar.  and  Roch.,  p.  42O. 


SIR    THOMAS    JONES. 
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cumpl}'  witli  the  (lcsi<jn  of  the  Court,  applications  were    *%^^'|'' 
now  made  to  the  Dissenters  ;  and  all  on  a  sudden  the 
churchmen   were   disgraced,  and  the  dissenters  were 
in  high  favor.     Chief  Justice  Herbert  went  the  West- Herbert 
ern  Circuit  after  Jeffreys  s  bloody  one.     And  now  allwestem 

1     <■  1  T^i      ■       r  rr         Circuit. 

was  grace  and  favor  to  them.  1  heir  former  suffer- 
ings were  much  reflected  on  and  pitied.  Every  thing 
was  offered  that  could  alleviate  their  sufferings. 
Their  teachers  were  now  encouraged  to  set  up  their 
conventicles  again,  which  had  been  discontinued,  or 
held  very  secretly,  for  four  or  five  years,  and  intima- 
tions were  given  that  the  King  would  not  have  them 
or  their  meetings  to  be  disturbed."  * 

Burnet,  from   whom    we   have   this  account,  adds, 
"  Jeffreys  was  much  sunk  at  Court,  and  Herbert  was 
the   most  in  favor.     But  now  Jeffreys,  to  recommend 
himself,  offered  a  bold  and  illegal  advice."^     This  was J^'^^p""'* 
to  revive  the  Court  of   High  Commission,'  wherebv  Comm's- 

^  -    sion  re- 

the   clergy    who    should    oppose    the    introduction   of^ived. 

1.  O.  T.,  ii.  3=6,  327. 

2.  O.  T.,  ii.  367,  370. 

3.  The  Court  of  Higli  Commission  was  the  name  given  to  a  judicial 
committee  instituted  in  the  reign  of  Elizabeth  to  investigate  ecclesiastical 
cases.  Edward  VI.  and  Mary  frequently  had  recourse  to  the  plan  of 
exercising  their  jurisdiction  in  ecclesiastical  matters  through  special  com- 
missioners. General  commissions  were  issued  by  Edward  in  1549  and 
155 1  to  a  number  of  royal  councillors,  theologians,  and  lawyers,  to  in- 
quire into  heresy  and  nonconformity,  and  a  somewhat  similar  commis- 
sion appeared  in  1557,  though  in  this  case  it  was  restricted  to  inquiry, 
and  further  aciion  was  left  to  the  bishops'  courts.  The  statute  (i  Eliz.. 
c.  I)  restoring  the  royal  jurisdiction  in  matters  ecclesiastical  empowered 
the  Queen  to  nominate  commissioners  to  exercise  this  power  ;  accord- 
ingly two  months  later  (July,  1559)  a  commission  was  directed  to  Parker, 
Grindal.  and  seventeen  other  persons,  chiefly  state  officials  and  lawyers, 
which  followed  in  the  main  the  form  of  those  of  Mary.  They  were  to 
inquire,  "  as  well  by  the  oaths  of  twelve  good  and  lawful  men,  as  also  by 
witnesses,  and  ot/ier  ways  and  means  r'  ''an  devise,"  into  offences  against 
the  acts  of  supremacy  and  uniformity,  heresy,  adulteries,  and  other  eccle- 
siastical crimes.  The  subsequent  commissions  were  drawn  on  the  model 
of  this  one.  The  commission  of  15S3,  on  which  Hallam  has  laid  such 
stress,  seems  to  differ  little  from  preceding  ones.  But  Whitgift  appears 
to  have  used  the  power  of  proceeding  by  oath  ex-officiu  more  freely  than 
his  predecessors,  and  drew  up  an  elaborate  list  of  questions  to  be  asked 
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CHAP.  Popery  might  be  deprived  of  their  hvings  and  pun- 
ished for  their  contumacy.  The  author  of  this  scheme 
was  for  a  time  dearer  than  ever  to  his  master,' — but 
before  long  there  were  again  thoughts  of  removing 
him.  as  the  brutalitv  of  his  conduct  and  his  manners 
threw  discredit  on  the  Government;  and  Jeffreys 
himself,  who  was  always  alarmed  by  rivals,  had  once 
more  serious  dread  of  being  supplanted  b}'  Herbert. 
But,  all  of  a  sudden,  Herbert  was  disgraced,  and  Jeff- 
reys was  firmly  established  in  power. 
Herbert  This  change  was  produced  by  a  point  of  law,  on 

offends  the  b  f  J  V 

King  by     which,  Strange  to  sa}*,  the  Chief  Justice  of  the  King's 

denying 

his  power   Bcnch,  supposcd  to  be  slavishly  obsequious,  gave  an 

to  enforce  ..  i-iii-  c    \  i  ri 

martial  law  opinion  most  highly  distasteful  to  the  owner  of  the 

in  time  of      , . 

peace.        dispensing  power. 

The  plan  was  formed  of  ruling  b}'  a  standing  army. 
But,  without  a  parliament,  how  was  this  army  to  be 
kept  in  a  proper  state  of  discipline  ?  In  time  of  war, 
or  during  a  rebellion,  troops  in  the  field  were  subject 

of  the  accused,  a  method  which  Burleigh  complained  of  as  "too  much 
savoring  of  the  Roman  Inquisition."  In  the  case  of  Candrey,  it  was 
held  by  the  judges  that  the  act  did  not  abrogate  the  older  ecclesiastical 
jurisdiction  of  the  sovereign,  nor  lessen  her  power  of  imposing  penalties. 
In  the  reign  of  James  frequent  disputes  arose  with  the  common-law 
courts  as  to  the  limits  of  the  power  of  the  High  Commission;  in  1611 
Coke  laid  down  that  it  had  no  right  to  fine  or  imprison,  except  in  cases 
of  heresy  and  schism,  and,  with  six  other  judges,  nominated  members  of 
the  court  by  a  new  commission,  refused  to  sit.  During  the  whole  of  its 
existence  the  Court  busied  itself  in  enforcing  uniformity,  and  little  change 
in  this  respect  was  made  by  Laud.  The  number  of  ministers  touched 
by  the  High  Commission  has  been  grossly  exaggerated  ;  during  two 
years  of  its  greatest  activity  only  three  persons  were  deprived  and  seven 
suspended.  Laud's  hand  is  rather  to  be  seen  in  its  increased  vigilance 
in  cases  of  adultery,  and  in  the  impartiality  with  which  it  punished  offend- 
ers of  rank.  The  Court  was  abolished  by  act  of  the  Long  Parliament 
(July.  1 641).  In  i6og  a  Court  of  High  Commission  had  been  established 
by  lames  in  each  of  the  two  archiepiscopal  provinces  of  Scotland  : 
Charles  was  obliged  to  consent  to  their  abolition  in  September,  1638. — 
Low  and  Pulling' s  Diet,  of  Eng.  Hist. 

I.  "  The  Court  being  established,  Jeffreys  was  made  perpetual  presi- 
dent— sine  qua  non — to  guard  against  the  influence  of  Herbert,  who  was 
named  a  member  of  it." — O.T.,  ii.  367,  370. 
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to  martial  law.  and  they  might  be  punished,  by  sen-    *-J.!^!'- 
tence  of  a  court-martial,  for  mutiny  or  desertion.     But 
the  country  was  now  in  a  state  of  peace  and  profound 
tranquillity;    and  the  common  law,  which  alone  pre- 
vailed, knew   no  distinction   between  citizen  and  sol- 
dier :  so  that,  if  a  life-guardsman  deserted,  he  could 
only  be  sued  for  breach  of  contract,  and  if  he  struck  his 
officer  he  was  only  liable  to  an  indictment  or  an  action 
of  battery.     While  the  King's  military  force  consisted  why  the 
of  a  few  regiments  of  household  troops,  with  high  pav.sir'«fthS 
desertion   was   not   to    be  apprehended,  and   military  p""*"^- 
offences  were  sufficiently  punished  by  dismission  from 
the  service.     But  James  found  it  impossible  to  govern 
the  numerous  army  which  he  had  collected  at  Houns- 
low  without   the   assistance   of   martial  law, — and   he 
contended  that,  without  any  act  of  parliament,  he  w'as 
at  all  times  entitled,  by  virtue  of  his  prerogative,  to 
put  martial  law  in  force  against  military  men.  although 
it  could  only   be  put  in  force  against  civilians  when 
war  or  rebellion  was  raging  in  the  kingdom. 

The  question  first  arose  at  the  Old  Bailey,  before  Herbert's 
Sir  John  Holt,  then  Recorder  of  London,  and  he  de-cons^ 
cided  against  the  Crown,  as  might  have  been  expected  :  Holt? 
for,  while  avoiding  keen  partisanship  in  politics,  he 
had  been  ahva\'s  Whiggishly  inclined.  James  thought 
he  was  quite  secure  b}'  appealing  to  the  ultra-Tory, 
Lord  Chief  Justice  Herbert.  To  the  utter  amazement 
of  the  King  and  the  courtiers,  this  honorable,  although 
shallow,  magistrate  declared  that,  without  an  act  of 
parliament,  all  laws  were  equally  applicable  to  all  his 
Majesty's  subjects,  whether  wearing  red  coats  or  gray. 
Being  taunted  with  inconsistency  in  respect  of  his 
judgment  in  favor  of  the  dispensing  power,  he  took 
this  distinction,  "  that  a  statute  altering  the  common 
law  might  be  suspended  by  the  King,  who  is  really 
the  lawgiver,  notwithstanding  the  form  that  he  enacts, 
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CHAP.    ■  with  the  assent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons;'  but  that  the  common  law  cannot  be 
altered  by  the  King's  sole  authority,  and  that  the  King 
can  do  nothing  contrary  to  the  common  law,  as  that 
must  be  considered  coeval  with  the  monarchy." 
The  King         James,   with    the   infatuated   obstinacy   which   was 
opiniorfat  now   driving    him   to  destruction,  set  this  opinion  at 
de  ance.     (jgf^ancc  ;  and,  encouraged  by  Jeffreys,  caused  a  soldier 
to  be  capitally  prosecuted,  at  the  Reading  assizes,  for 
deserting  his  colors.     The  judges  presiding  there  re- 
sorted to  some  obsolete  inapplicable  act  of  parliament, 
and  were  weak  enough  to  lay  down  the  law   in   the 
manner  suggested  to  them  by  the  Chancellor,  so  that 
a  conviction  was  obtained.     To  give  greater  solemnity 
and    ^clat    to    the    execution,    the    Attorney    General 
moved  the  Court  of  King's  Bench  for  an  order  that  it 
might  take  place  at  Plymouth,  in  sight  of  the  garrison 
Herbert  re- from  which  the  prisoner  had  run  away.     But  Herbert 
sanction     peremptorily  declared  that  the  Court  had  no  jurisdic- 
tion of  a     tion  to  make  such  an  order,  and  prevailed  on  his  brother 
unlawfully  W3'thens   to  join  with  him  in  this  opinion.      Mr.  At- 
Apriril,     torney  took  nothing  by  his  motion,  but  the  recreant  Chief 
'   ^'         Justice  and  the  recreant  Puisne  were  both  next  morn- 
ing dismissed  from  their  offices,  to  make  way  for  the 
most  sordid  wretches  to  be  picked  up  in  Westminster 
Hall — Sir  Robert  Wright,  and  Sir  Richard  Allibone,' 

1.  The  grandfather  of  this  short-lived  judge  was  an  eininent  divine, 
rector  of  Cheyneys  in  Buckinghamshire,  whose  third  son,  Job  Allibond 
(for  so  Anthony  Wood  spells  the  name),  turned  Roman  Catholic,  got  a 
comfortable  place  in  the  Post-office,  died  in  1672,  and  was  buried  at 
Dagenham  in  Essex.  He  was  the  father  of  Richard,  who.  born  about 
162 1,  rather  late  in  life  commenced  his  legal  education  at  Gray's  Inn  on 
April  27,  1663.  Though  called  to  the  bar  on  February  11,  1670,  no  men- 
tion is  made  of  him  till  November,  1686,  when,  being  a  papist  he  was 
selected  by  King  James  to  be  one  of  his  counsel,  and  knighted.  On 
April  28,  1687,  he  was  appointed  a  Judge  of  the  King's  Bench.  In  the 
summer  of  that  year  he  went  the  Northern  Circuit,  and  Bishop  Cart- 
wright  relates  that  at  Lancaster,  while  his  colleague  Judge  Powell  at- 
tended at  the  parish  church,  AUibone  went  to  the  schoolhouse  and  had 
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a  professed  papist.'  Bunict,  who  has  since  been  chah. 
generally  followed,  represents  that  these  removals  took 
place  on  the  eve  of  the  trial  of  the  Seven  Bishops, 
and  with  a  view  to  their  conviction;  but,  in  truth,  the 
Second  Declaration  of  Indulgence,  out  of  which  this 
celebrated  prosecution  arose,  was  not  issued  till  a 
twelvemonth  afterwards,  and  no  human  being  had 
then  imagined  that  the  venerable  fathers  of  the  Angli- 
can Church  were  to  be  arraigned  at  the  bar  of  a  crimi- 
nal court  for  defending  their  religion  in  accordance 
both  with  human  and  divine  laws.^ 

In  consideration  of  Herbert's  past  services,  in  en- He  is  dis- 
abling the  King  to  appoint  the  members  of  his  own  "ro^thc 
religion  to  all  civil  offices  under  color  of  judicial  deci-chie'f  jus- 
sion, — instead  of  being  at  once  reduced  to  the  ranks 'King's""" 
he  was  transferred  to  the  office  of  Chief  Justice  of  the  ^^de^chill 
Common  Pleas,  where  it  was  thought  he  could  do^i^g'^^m^ 
little  harm.  """^  p'«^- 

His  notions  of  loyalty  prevented  him  from  making 
any  complaint  of  an  act  done  in  the  exercise  of  an 
undoubted  prerogative  of  the  Crown,  and  he  quietly 
submitted  to  his  fate.  Jeffreys  took  care  that  he 
should  be  cut  off  from  the  chance  of  returning  favor 

mass.  In  his  charge  to  the  grand  jury  he  took  notice  that  only  three  of 
the  gentry  came  out  to  meet  the  judges,  and  called  it  a  great  disrespect 
of  the  King's  commission — a  fact  strongly  indicative  of  the  general  feeling 
of  dissatisfaction  in  the  country.  At  the  trial  of  the  Seven  Bishops  in 
Trinity  Term,  168S,  Sir  Richard  laid  down  the  most  arbitrary  doctrines, 
and  exerted  himself  to  the  utmost  to  procure  their  conviction.  On  going 
the  Home  Circuit  in  July,  immediately  after  the  trial,  he  had  the  in- 
decency in  his  charge  to  the  Croydon  jury  to  speak  against  the  verdict 
of  their  acquittal,  and  to  stigmatize  their  petition  to  the  King  as  a  libel 
that  tended  to  sedition.  His  death  on  the  22d  of  the  following  month 
at  his  house  in  Brownlow  Street  probably  saved  him  from  attainder  at 
the  Revolution. — Soss's  Liv-:s  of  ihf  Judges. 

1.  Rix  v.  William  Beal,  3  Mod.  124.  We  shall  find  that  they  un- 
scrupulously made  the  order.  ' '  Even  previous  to  these  removes  and 
changes,  the  Court  was  gratified,  and  the  people  shocked,  with  the  execu- 
tion of  two  deserters,  one  of  whom  was  hanged  in  Covent  Garden,  and 
the  other  on  Tower  Hill." — i  Ralph,  g6l. 

2.  Burnet's  Own  Times,  ii.  466. 
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'~'^^f-  by  having  him  forbidden  to  come  to  Whitehall ;  and, 
as  he  was  confined  to  the  obscure  duties  of  his  office 
in  considering  dry  questions  of  real  property  law,  we 
read  little  more  respecting  him  during  the  remainder 
of  this  reign. 
His  Being   sadly  deficient   in    professional   knowledge, 

blunders  in  ,,.,..  " 

that  office,  and  his  Puisnies,  Street,  Jenner,  and  Lutwyche,  being 
almost  equally  incompetent,  the  decisions  of  the  Com- 
mon Pleas  while  he  presided  there  are  not  reported  ; 
and  we  are  not  even  amused  b}'  his  blunders,  which 
are  said  to  have  been  manv  and  grievous.  He  still 
supported  the  Government  in  as  far  as  he  thought  he 

\.D.  1688.  honestly  could,  and,  in  the  summer  circuit  of  1688,  "  he 
declared  the  intention  of  the  King  to  call  a  parliament 
in  November  at  the  farthest,  recommending  the  choice 
of  such  members  as  would  comply  with  the  King's 
wishes  in  repealing  the  penal  laws  and  tests." ' 

At  the  investigation  instituted,  when  too  late,  to 
contradict  the  story  that  James's  son  (afterwards 
known  by  the  name  of  the  Old  Pretender^)  was  a  sup- 
posititious child,  brought  '-ito  the  Queen's  bedchamber 
in  a  warming-pan,  Herbert  attended  as  a  Privy  Coun- 

1.  Rutt's  Life  of  Calamy,  i.  335  n. 

2.  James  Francis  Edward  Stuart,  called  the  Old  Pretender,  son  of 
James  II.,  King  of  England,  was  born  16S8.  On  the  death  of  his  father,  in 
1701,  he  was  acknowledged  King  of  Great  Britain  by  Louis  XIV.  {contiary 
to  his  promise  to  William  III.),  and  by  the  King  of  Spain,  the  Pope,  and 
the  Duke  of  Savoy.  In  170S,  at  the  instance  of  Louis,  he  made  a  futile 
attempt  to  invade  England  from  Dunkirk.  Of  this  proceeding  Queen 
Anne  is  said  to  have  been  cognizant  ;  and  upon  her  death  he  asserted  his 
claim  to  the  throne,  and  in  September,  171 5,  his  standard  was  set  u?  by 
the  Earl  of  Mar,  at  Brae-Mar  ;  and  a  wide-spread  spirit  of  disaffection  to 
the  house  of  Hanover  prevailed  in  several  parts  of  England.  On  Decem- 
ber 22  the  Pretender  landed  at  Peterhead,  in  Scotland  ;  but  seeing  his 
case  hopeless,  he  fled  back  to  France,  whence  he  was  obliged  to  remove 
to  Italy,  and  thence  to  Spain.  In  1719  he  married  Maria  Clementina 
Sobieski  (granddaughter  of  John  Sobieski,  King  of  Poland),  by  whom  he 
had  two  sons,  Charles  Edward,  the  Young  Pretender  :  and  Henry,  who  is 
known  as  Cardinal  York.  She  died  in  1735.  In  1722  he  published  a: 
Lucca  his  famous  Declaration,  signed  "  James  Rex,"  which  was  burnt  at 
the  Royal  Exchange.  He  died  at  Rome,  December  30,  i-]bs-— Cooper's 
Biog.  Diet. 
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cillor,  ;uk!  was  of  considerable  service  in  conducting    SJI'm' 
tiie  examinations,  wiiich  miglit  liave  convinced  all  rea- 
sonable persons  of  the  genuineness  of  the  birth.' 

The  most  honorable  part  of  his  career  remains  to  m  the  Rev- 
be   described.      At   the    Revolution    he   did   not,   like  a, "here's  to 
Marlborough    and  others  who  had  been  loaded  withj^'^,!^ 
Court  favors,  turn  against  his  old  master  ;  nor  did  he, 
like  some  of  James's  councillors,  who  had  remained 
true  to  him  till  he  fled,  attempt  to  make   peace  with 
the   new   Government.     Forgetting    the    harsh    usage 
which    he    iiad    experienced,  and    conscientiously    be- 
lieving in  the  divine  right  of  kings,  he  renounced  his 
countrv,  and  followed  into   exile  him  whom    he    still  a.d.  1689. 
considered    his   legitimate    sovereign, — although     his 
own   brothers   were   William's    stanchest   supporters, 
and   could   easily   have   obtained   his   pardon   on   his 
making  any  concession  to  the  new  Government. 

After  the  battle  of  the  Bovne,'''  when  James  tinallvAD-  '690. 


1.  12  St.  Tr.  123. 

2.  A  decisive  victory  won  by  William  on  the  ist  of  July,  1690,  over  the 
Irish  and  French,  who,  led  by  James  II.,  Tyrconnel,  and  Lauzun,  made 
a  stand  behind  the  river  Boyne.  Macaulay  thus  describes  the  valley  of 
the  Boyne  :  "Still  William  continued  to  push  forward,  and  still  the  Irish 
receded  before  him,  till,  on  the  morning  of  Monday  the  30th  of  June,  his 
army,  marching  in  three  columns,  reached  the  summit  of  a  rising  ground 
near  the  southern  frontier  of  the  county  of  Louth.  Beneath  lay  a  valley, 
now  so  rich  and  so  cheerful  that  the  Englishman  who  gazes  on  it  may 
imagine  himself  to  be  in  one  of  the  most  highly  favored  parts  of  his  own 
highly  favored  country.  Fields  of  wheat,  woodlands,  meadows  bright 
with  daisies  and  clover,  slope  gently  down  to  the  edge  of  the  Boyne. 
That  bright  and  tranquil  stream,  the  boundary  of  Louth  and  Meath,  having 
flowed  many  miles  between  verdant  banks  crowned  by  modern  palaces, 
and  by  the  ruined  keeps  of  old  Norman  barons  of  the  pale,  is  here  about 
to  mingle  with  the  sea.  Five  miles  to  the  west  of  the  place  from  which 
William  looked  down  on  the  river,  now  stands,  on  a  verdant  bank,  amidst 
noble  woods,  Slane  Castle,  the  mansion  of  the  Marquess  of  Conyngham. 
Two  miles  to  the  east  a  cloud  of  smoke  from  factories  and  steam-vessels 
overhangs  the  busy  town  and  port  of  Drogheda.  On  the  Meath  side  of 
the  Boyne,  the  ground,  still  all  corn,  grass,  flowers,  and  foliage,  rises 
with  a  gentle  swell  to  an  eminence  surmounted  by  a  conspicuous  tuft  of 
ash-trees  which  overshades  the  ruined  church  and  desolate  graveyard  of 
Donore." — Vol.  iii.  p.  187. 
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^^Jtf-    settled  at    St.  Germain's/  and  formed  his  mock  min- 
istry there,  he  got  a  new  Great  Seal  fabricated  by  an 
engraver  at  Paris.     This  he  delivered  to  Sir  Edward 
He  is  made  Herbert,  with  the  title  of  "Lord  Chancellor  of  Eng- 
Chanceiior  land ; "  and  the  first  use  made  of  it  was  to  affix  it  to 
jimeL^m    a  patent  creating  him  Lord  Portland,  Baron  Portland 
of  Portland  in  the  count}'  of  Dorset.     He,  no  doubt, 
hoped  to  return,  a  second  Clarendon,  to  enjo)-  in  his 
native  land  the  office  granted  to  him  while  a  banished 
man ;  but  he  was  destined,  like  his  own  father,  to  be 
never  more  than  a  titular  Chancellor,  and  to  end  his 
A.D.  169S.  days  in  exile.     Forty-one  jears  after  the  death  of  his 
father,  at  Paris^  he  died  there,  and  was  interred  in  the 
same  cemetery. 
He  is  ex-  As  he  had  so  openly  taken  part  with  the  Jacobites, 

from'the    ^^  was  cxpressly  excepted  from  the  Act  of  Indemnity 
demnity"'  passed  by  King  William  and  Queen  Mary;    but  this 
step  was  taken  with    reluctance,  and,  in  the  debates 
which    led  to   it,  strong   testimon}-  was   borne  to  his 
good  qualities : 

Testimo-  Mr.  Hawles  :  "  If  I  would  consult  my  affection,  this  is  a  gen- 

private  tleman  I  would  have  pardoned.  I  know  him  an  honest  gentle- 
worth.  man.  If  I  would  plead  for  any  of  them,  it  should  be  for  him. 
But  since  the  penalty  of  death  is  passed  over,  yet  I  would  have 
a  punishment,  though  a  mild  one,  and  except  him."  Sir  Robert 
Cotton  :  "  Herbert  did  not  come  up  to  other  judges,  and  order 
soldiers  to  be  hanged  for  deserting  their  colors  in  time  of  peace." 
Mr.  Kendal:  "I  hope  you  will  consider  Lord  Chief  Justice 
Herbert  for  the  sake  of  a  noble  person,  his  brother,  who  lately 

I.  After  the  English  Revolution  of  1688,  James  II.  found  at  St.  Ger- 
main the  generous  hospitality  of  Louis  XIV.  He  lived  here  for  thirteen 
years  as  the  g^est  of  the  King  of  France,  wearing  always  a  penitential 
chain  around  his  waist  (like  James  IV.  of  Scotland)  and  daily  praying  God 
to  pardon  the  ingratitude  of  his  daughters  Mary  and  Anne.  Here  his 
youngest  child  Louisa — "  la  Consolatrice  " — was  born,  and  here,  as  the 
choir  in  the  Chapel  Royal  were  singing  the  anthem,  "  Lord,  remember 
what  is  come  upon  us,  consider  and  behold  our  reproach  "  (September  2, 
1 701),  he  sank  into  the  Queen's  arms  in  the  swoon  from  which  he  never 
recovered. — Days  near  Paris,  p.  112. 
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had  your  thanks  for  good  services  in  the  cause  of  our  liberties."  CHaI'. 
Mr.  Holt :  "I  had  my  education  in  Winchester  College  with  ^■^"' 
Lord  Chief  Justice  Herbert.  I  have  discoursed  this  point  of 
dispensation  with  him,  and  I  can  say  it  was  his  own  true 
opinion  ;  for  he  aimed  at  nothing  of  preferment,  and  he  went 
not  so  far  as  King  James  would  have  had  him."  However,  it 
was  resolved  without  a  division,  "that  Sir  Edward  Herbert  be 
excepted  out  of  the  bill  of  indemnity,  in  respect  of  his  having 
illegally  decided  that  the  King  could  dispense  with  the  statutes 
of  the  realm.  ' ' 

He  left  no  issue,  and  his  title  of  Portland  was  given  His  broth 
to  the  branch  of  the  illustrious  family  of  Bentinck^''' ^™^'' 
settled  in  England.  It  is  a  curious  fact  that  he,  the 
youngest  of  the  family,  alone  adhered  to  the  Cavalier 
principles  of  old  Sir  Edward  ;  for  the  eldest  brother, 
who  rose  to  be  a  General  in  the  army,  fell  fighting  for 
King  William  in  the  battle  of  Aghrim,— while  Arthur, 
the  other  brother,  the  famous  Admiral  Herbert  (sub- 
sequently Earl  of  Torrington),  after  having  resolutely 
opposed  the  suspension  of  the  Test  Act,  favored  the 
landing  of  the  Prince  of  Orange,  and  was  greatly 
instrumental  in  accomplishing  the  Revolution.^ 


I   now  come   to   the   last  of  the    profligate   Chief  Eminence 
Justices  of    England,  for  since  the   Revolution    they  en  Wrfg"^' 
have  all  been  men  of  decent  character,  and  most  of  judgel''^'^ 
them  have  adorned  the  seat  of  justice  by  their  talents 
and  acquirements  as  well   as  by  their  virtues.      SlR 
Robert  Wright,  if  excelled  by  some  of  his  predeces- 
sors in  bold  criines,  yields  to  none  in  ignorance  of  his 
profession,  and  beats  them   all  in  the  fraudulent  and 
sordid  vices. 

He  was  the  son  of  a  respectable  gentleman  who  His  origin. 
lived  near  Thetford,  in  Suffolk,  and  was  the  represent- 

1.  5  Pari.  Hist.  336. 

2.  Burnet,   ii.    365,   491,    510-527:     Wood's    Fasti,    "Chief  Justice 
Herbert." 
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*^^P-    ative  of  an  ancient  family  long  seated  at  Kelverstone, 
in  Norfolk;'  he  enjoyed  the  opportunity  of  receiving 
a  good  education  at  Thetford  Free  Grammar  School, 
and  at  the  University  of  Cambridge ;  and  he  had  the 
advantage  of  a  very  handsome  person  and  agreeable 
manner.      But    he    was    by    nature    volatile,   obtuse, 
intensely  selfish, — with  hardly  a  particle  of  shame,  and 
quite  destitute  of  the  facult\'  of  distinguishing  what 
was  base   from   what  was  honorable.      Without   any 
maternal  spoiling,  or  the  contamination  of  bad   com- 
ne'i'and     P^ny,  he  showed  the   worst   faults  of  childhood,  and 
depravity,  ^j^ggg  j-jpened,  while  he  was  still  in  early  youth,  into 
habits  of  gaming,  drinking,  and  every  sort  of  debauch- 
ery.    There  was  a  hope  of  his  reformation  when,  being 
still  under  age,  he  captivated  the  affections  of  one  of 
the  daughters  of  Dr.   Wren,  Bishop  of  Ely,  and  was 
married  to  her.     But  he  continued  his  licentious  course 
of  life,  and,  having  wasted  her  fortune,  he  treated  her 
with  cruelty. 
He  fails  in        Hc  was  supposcd  to  study  the  law  at  an  Inn  of 
sion^'of  th*e  Court,  but  when  he  was  called  to  the  bar  he  had  not 
"^^^^  imbibed  even  the   first   rudiments   of  his   profession. 

Nevertheless,  taking  to  the  Norfolk  Circuit,  the  ex- 
tensive influence  of  his  father-in-law,  which  was  exer- 
cised unscrupulously  in  his  favor,  got  him  briefs,  and 
for  several  years  he  had  more  business  than  North 
(afterwards  Lord  Keeper  Guilford),  a  very  industrious 
lawyer,  who  joined  the  circuit  at  the  same  time. 
"  But  withal,"  says  Roger,  the  inimitable  biographer, 
"  he  was  so  poor  a  lawyer  that  he  could  not  give  an 
opinion  upon  a  written  case,  but  used  to  bring  such 
cases  as  came  to  him  to  his  friend  Mr.  North,  and  he 
wrote  the  opinion  on  a  paper,  and  the  lawyer  copied 
it  and  signed  under  the  case  as  if  it  had  been  his  own. 
It    run   so   low   with    him,  that  when    North    was   at 

I.   MS.  in  Coll.  .\rmor..  furnished  to  me  bv  mv  friend  Mr.  Pulman. 
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London  he  sciit  up  his  cases  to  him  and  iiad  opinions    CHAI'. 
returned  by  the  post;  and  in   the   mean   time  he   put 
off  his  clients  upon  pretence  of  taking-  more  serious 
consideration." ' 

At  last  the  attorneys  found  him  out  so  completely 
that  they  entirely  deserted  him,  and  he  was  obliged 
to  give  up  practice.  By  family  interest  he  obtained 
the  lucrative  sinecure  of  "  Treasurer  to  the  Chest  at 
Chatiiam,"  but  by  his  voluptuous  and  reckless  course 
of  life  he  got  deeper  and  deeper  in  debt,  and  he 
mortgaged  his  estate  to  Mr.  North  for  1,500/.,  the  full 
amount  of  its  value.  From  some  inadvertence  the  Fraud  and 
title-deeds  were  allowed  to  remain  in  Wright's  hands,  wSU^ 
and,  being  immediately  again  in  want,  he  applied  tQ^^euii'y. 
Sir  Walter  Plummer  to  lend  him  500/.  on  mortgage, 
offering  the  mortgaged  estate  as  a  security,  and  assert- 
ing that  this  would  be  the  first  charge  upon  it.  The 
wary  Sir  Walter  thought  he  would  make  himself 
doubly  safe  by  requiring  an  affidavit  that  the  estate 
was  clear  from  all  encumbrances.  This  affidavit 
Wright  swore  without  any  hesitation,  and  he  then 
received  the  500/.  But  the  money  being  spent,  and 
the  fraud  being  detected,  he  was  in  the  greatest 
danger  of  being  sent  to  jail  for  debt,  and  also  of  being 
indicted  for  swindling  and  perjury. 

He  had  only  one  resource,  and  this  proved  avail- ad.  1684. 
able.     Bemg  a  clever  mimic,  he  had  been  introduced  patronized 
into   the   circle   of   parasites    and    buffoons   who   sur-freys. 
rounded    Jeffreys,  at   this  time    Chief   Justice   of  the 
King's  Bench,  and  used  to  make  sport  for  him  and  his 
companions  in  their  drunken  orgies  by  taking  off  the 
other  Judges,  as  well   as  the   most  eminent   counsel. 
One   day,  being  asked  why  he  seemed  to  be  melan-Howhe 
choly,   he   took   the   opportunity  of   laying   open    hisajld^e.* 
destitute   condition  to  his   patron,  who  said  to  him, 

I.   Life  of  Guilford,  ii.  173. 
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CHAP. 
XXII. 


Jeffreys 
urges  the 
King  to 
appoint 
him. 


"  As  you  seem  to  be  unlit  for  the  bar,  or  any  other 
honest  calling,  I  see  nothing  for  it  but  that  you 
should  become  a  judge  yourself."  Wright  naturally 
supposed  that  this  was  a  piece  of  wicked  pleasantry, 
and,  when  Jeffrej^s  had  declared  that  he  was  never 
more  serious  in  his  life,  asked  how  it  could  be  brought 
about,  for  he  not  only  felt  himself  incompetent  for 
such  an  office,  but  he  had  no  interest,  and,  still  more, 
it  so  happened,  unfortunately,  that  the  Lord  Keeper 
Guilford,  who  made  the  judges,  was  full)'  aware  of 
the  imaccountable  lapse  of  memor}-  into  which  he  had 
fallen  when  he  swore  the  affidavit  for  Sir  Walter 
Plummer,  that  his  estate  was  clear  from  all  encum- 
brances, the  Lord  Keeper  himself  being  the  first 
mortgagee.  Jeffreys,  C.  J.:  "  Never  despair,  my  boy ; 
leave  all  that  to  me." 

We  know  nothing  more  of  the  intrigue,  with  cer- 
tainty, till  the  following  dialogue  took  place  in  the 
royal  closet.  We  can  only  conjecture  that  in  the 
meanwhile  JefiFreys,  who  was  then  much  cherished 
at  Court,  and  was  impatient  to  supersede  Guilford 
entirely,  had  urgently  pressed  the  King  that  Wright 
might  be  elevated  to  the  Bench  as  a  devoted  friend  of 
the  prerogative,  and  that,  as  the  Lord  Keeper  had  a 
prejudice  against  him,  his  Majest}-  ought  to  take  the 
appointment  into  his  own  hands.  But  we  certainly 
know  that,  a  vacancy  occurring  in  the  Court  of  Ex- 
chequer, the  Lord  Keeper  had  an  audience  of  his 
Majesty  to  take  his  pleasure  on  the  appointment  of  a 
new  Baron, — and  that  he  named  a  gentleman  at  the 
bar,  in  great  practice  and  of  good  character,  as  the 
fittest  person  to  be  appointed,  thinking  that  Charles 
would  nod  assent  with  his  usual  eas}'  indifference, — 
when,  to  his  utter  amazement,  he  was  thus  interro- 
gated: "My  Lord,  what  think  you  of  Mr.  Wright? 
Why  may  not  he  be  the  man?"     Lord  Keeper :  "Be- 
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cause,  Sir,  I  know  him  too  well,  and  he  is  the  most    *^'^,r- 
unfit  person  in  England  to  be  made  a  judge."     AzV/jf.- The  Lord 
"  Then  it  must  not  be."  Upon  this  the  Lord  Keeper  with-op1^?^n  of 
drew,  without  having  received  any  other  notification  qullffica- 
o(  the  King's  pleasure  ;  and  the  office  remained  vacant.  thToffiie 
Again  there  is  a  chasm  in  the  intrigue,  and  we  are"i,gj?™"° 
driven  to  guess  that  Jeffreys  had  renewed  his  solicita-'**''"^'" 
tion, — had  treated  the  objections  started  to  Wright  as 
ridiculous, — and    had   advised    the    cashiering    of   the 
Lord  Keeper  if  he  should  prove  obstinate.     The  next 
time  that  the  Lord  Keeper  was  in  the  royal  presence, 
the  King,  opening  the  subject  of  his  own  accord,  ob- 
served, "  Good  my  Lord,  wh)'  may  not  Wright  be  a 
judge?     He    is    strongly    recommended    to    me;    but 
I  would  have  a  due  respect  paid  to  you,  and  I  would 
not  make  him  without  your  concurrence.     Is  it  im- 
possible, my  Lord?"     Lord  Keeper :  "  Sir,  the  making 
of  a   judge    is    )'Our    Majesty's    choice,   and   not   my 
pleasure.     I  am  bound  to  put  the  seal  as  I  am   com- 
manded, whatever  the  person  ma}-  be.     It  is  for  your 
Majesty  to  determine,  and  me,  your  servant,  to  obey. 
But  I  must  do  my  duty  b}'  informing  your  Majesty 
of  the  truth   respecting  this  man,  whom  I  personally 
know  to  be  a  dunce,  and  no  lawj-er ;  who  is  not  worth 
a  groat,  having  spent  his  estate  by  debauched  living ; 
who  is  without  honest)-,  having  been  guilty  of  wilful 
perjur}'  to  gain  the  borrowing  of  a  sum  of  money. 
And  now.  Sir,  I  have  done  my  duty  to  )'Our  Majesty, 
and  am   ready  to  obey  your  Majesty's  commands  in 
case  it  be  your  pleasure  that  this  man  be  a  judge." 
The  King   thanked  the  Lord   Keeper  without  saying 
more,  but  next  day  there  came  a  warrant  under  the 
sign  manual  for  creating  the  King's  "  trustv  and  well- The  King 
beloved  Robert  Wright "  a  Baron  of  his  Exchequer,  h™°to'uie 
and  orders  were  given  for  making  out  the  patent  in°  *^*' 
due  form. 
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CH;^P-  Meanwliile,  Jeffreys  gave  an  instance  of  that  gro- 

tesque buffoonery  with  which  he  loved  to  intermix 
his  most  atrocious  actions.  He  wished  to  proclaim  to 
the  world,  as  a  proof  of  his  ascendency,  that  he  had 
promoted  Wright  to  be  a  judge  in  spite  of  the  Lord 
Scene  in     Keeper.     Therefore,  while  the  Lord  Keeper  was  sit- 

Westmin-  ^  .        '^. 

sterHaii     ting  on  the   bench,  Jeffreys,  arrayed  in  his   costume 
the  Lord    as  Chief  Justice,  entered  Westminster  Hall,  and  in  the 

Chief  Jus-         .  1  /•  1         f     1  •  1 

ticeofthe  midst  ot  a  vast  crowd  of  barristers  and  strangers 
Benfh  and  Walked  up  towards  the  Court  of  Chancery,  which  was 
ciiancei-  then  Open  to  the  hall:  "he  then  beckoned  to  Wright  to 
come  to  him,  and,  whispering  in  his  ear,  he  flung  him 
off,  holding  out  his  arms  towards  the  Lord  Keeper,  as 
much  as  to  say,  '  in  spite  of  that  man  above  there,  thou 
shalt  be  a  judge.' "  His  Lordship  "  saw  all  this,  as 
it  was  intended  he  should,  and  it  caused  him  some 
melancholy."  ^  But,  rather  than  give  up  the  Great 
Seal,  his  Lordship  affixed  it  to  Wright's  patent;  and 
the  detected  swindler,  knighted  and  clothed  in  ermine, 
took  his  place  among  the  twelve  judges  of  England. 

"  Some  may  allege  that   I  bring  forward  circum- 
stances  too   minute;    but    I    fancy   myself   a   picture- 
drawer,  and  I  am  to  give  the  same  image  to  a  spec- 
tator  as    I    have   of   the  thing  itself,   which    I    desire 
should  be  here  represented.      History  is,  as  it  were, 
the  portrait  or  lineament,  and  not  the  bare  index  or 
catalogue,  of  things  done;  and  without  the  iv/ij/  and 
the    /lOTv,   all    history   is    jejune   and    unprofitable."  ^ 
Themotive  Therefore  I  should  like  to  explain  the  motive  of  Jef- 
for     "^^^^  ireys  for  such  an  appointment.     He  could  not  possibly 
^pmnt-*    have    received   a   bribe  for   it,  Wright   not  having   a 
'"™''        shilling  in  the  world  to  give  him  ;  and  it  did  not  lead 
to  the  shedding  of  blood,  whereby  a  natural  taste  of 
his  might   be   gratified  ; — but  he   perhaps   wished   to 

1.  Life  of  Guilford,  ii.  175,  176. 

2.  Life  of  Guilford,  ii.  178. 
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have  upon  tlie  boncli  a  man  whiini  he  considered  moi-c  chai'. 
obnoxious  to  censure  than  hiinsell ;  or  he  might  simjjly 
look  to  the  o-ratitication  of  his  vanity,  by  showing  his 
influence  to  be  so  great  that,  in  spite  of  the  Lord 
Keeper,  he  could  elevate  to  be  a  Baron  of  the  Ex- 
chequer a  man  whom  no  one  else  would  have  proposed 
for  a  higher  office  in  the  law  than  that  of  a  bound- 
bailiff}  People  were  exceedingly  shocked  when  they 
saw  the  seat  of  justice  so  disgraced  ;  but  this  might  be 
what  he  intended  ;  and  one  of  his  first  acts,  when  he 
himself  obtained  the  Great  Seal,  was  to  promote   his  Wright 

,  1      ■  T^  r      1         T^       1  pronKjted 

protege  ivom.  being  a  Baron  of  the  Exchequer  to  be  a  from  being 
Judge  of  the  Court  of  King's  Bench.  thel-'x"" 

Wright  continued  to  do  many  things  which  caused  be?justi?e 
great  scandal,  and,  therefore,  was  dearer  than  ever  tOKing^s 
his  patron,  who  would  have  discarded  him  if  he  had  oc"*;, 
shown   any   symptoms   of    reformation.      He    accom-'^^' 
panied  General  Jeffreys  as  aide-de-camp  in  the  famous 
"  campaign  in  the   West :  "—in  other  words,  he  was 
joined    in    commission   with    him   as   a   Judge   in   the 
"bloody  assize,"  and,  sitting  on  the  bench  with  him  at 
the  trial  of  Lady  Lisle  and  the  others  which  followed, 
concurred  in  all  his  atrocities.'      He  came  in  for  very 
little  of  the  bribery, — Jeffreys,  who  claimed  the  lion's 
share,  tossing  him  by  way  of  encouragement  one  soli- 
tary pardon,  for  which  a  small  sum  only  was  expected. 

But  on  the'  death  of  Sir  Henry  Beddingfield  ^  hcA.D.  1687. 

1.  I  have  heard  it  repeated  as  a  saying  of  a  departed  statesman,  who 
long  ruled  over  Scotland,  that  "a  minister  gains  much  more  by  appoint- 
ing a  worthless  than  a  worthy  man  to  a  public  office,  for  in  the  latter 
case  only  a  few  can  hope  for  favor,  whereas  in  the  former  the  great  mass 
of  the  population  consider  themselves  within  reach  of  the  government 
patronage,  and  in  consequence  are  eager  to  support  you." 

2.  Granger's  expression  is,  "  He  had  his  share  in  the  Western  mas- 
sacre" (p.  311). 

3.  Henry  Bedingfield  was  the  fourth  of  five  sons  of  John  Bcdingfield, 
of  Halesworth  in  Suffolk.  He  was  born  in  1633,  and,  having  been  called 
to  the  bar  at  Lincoln's  Inn  on  May  7,  1657,  was  raised  to  the  degree  of 
the  coif   in  1663  ;    being   made   King's  Sergeant  some   time   after,    and 
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^il^,^•    was  made  Chief  Justice  of  the  Common  Pleas ;  and 
XXII.  -* 

very  soon  afterwards,  the  unexpected  quarrel  breaking 

out    between    Sir  Edward   Herbert   and   the  Govern- 
ment about  martial  law  and  the  punishment  of  desert- 
ers,— the  object  being  to  find  some  one  who  by  no 
possibility  could  go  against  the  Government,  or  hesi- 
tate about  doing  any  thing  required  of  him  however 
He  is  made  base  or  howcver  bloody,  Wright  was  selected  as  Chief 
ticeof''the  Justicc  of  the  King's  Bench.     Unluckily  we  have  no 
Benfif.       account  of  the  speeches  made  at  any  of  his  judicial 
installations,  so  that  we  do  not  know  in  what  terms  his 
learning  and  purity  of  conduct  were  praised,  or  what 
were  the  promises  which  he  gave  of  impartiality  and 
of  rigorous  adherence  to  the  laws  of  the  realm. 
April  21.  On  the  very  day  on  which  he  took  his  seat  on  the 

bench  he  gave  good  earnest  of  his  servile  spirit.  The 
Attorney  General  renewed  his  motion  for  an  order  to 
execute  at  Plymouth  the  deserter  who  had  been  capi- 
tally convicted  at   Reading  for  deserting  his   colors. 

knighted.  In  1684  he  was  elected  sub-steward  of  Great  Yarmouth. 
Roger  North  calls  him  "  a  grave  but  rather  heavy  lawyer ;  but  a  good 
churchman  and  loyal  by  principle."  He  relates  that  Lord  Guilford  "  had 
cast  his  eye  upon  him,"  and  informed  him  of  his  intention  to  nominate 
him  for  a  vacancy  on  the  bench.  The  Sergeant  gratefully  declared  he 
would  "  ever  own  his  preferment  as  long  as  he  lived  to  his  Lordship,  and 
to  no  other  person  whatever."  But  on  hearing  this,  Chief  Justice  Jef- 
freys, jealous  of  the  Lord  Keeper's  power,  sent  to  the  Sergeant's  brother. 
a  woollen-draper  in  London,  afterwards  Lord  Mayor,  who  was  one  of  his 
creatures  and  boon  companions,  and  told  him  that  if  his  brother  so  much 
as  went  to  the  Lord  Keeper,  he  would  oppose  him,  and  he  should  not  be 
a  judge  at  all.  The  poor  Sergeant,  whose  "spirits  were  not  formed  for 
the  heroics."  was  obliged  to  conform,  and  accordingly  was  not  raised  to 
the  bench  during  Lord  Guilford's  life.  He  however  received  the  promo- 
tion soon  after  that  nobleman's  death,  being  appointed  a  Judge  of  the 
Common  Pleas  on  February  13,  1686.  It  is  to  be  presumed  that,  either 
from  his  own  conviction  or  the  arguments  of  Jeffreys,  he  acknowledged 
the  King's  power  to  dispense  with  the  penal  laws,  as  two  months  after, 
upon  the  recommendation  of  the  same  arrogant  patron,  he  was  raised  to 
the  head  of  that  court,  on  April  21,  on  the  discharge  of  Chief  Justice 
Jones.  He  did  not  enjoy  this  dignity  much  more  than  nine  months,  dy- 
ing suddenly  while  receiving  the  sacrament  in  Lincoln's  Inn  Chapel,  on 
Sunday,  February  6,  1687.  A  mural  monument  of  white  marble  was 
erected  to  his  memory  in  Halesworth  Church. — Foss's  Lives  of  the  Judges. 


THOMAS   CARTWRIGHT,  BrSHOP  OF  CHESTER. 
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Tlic  new  Cliiof  Justice,  willioiit  eiiteriii;;^  into  reasons,    SI-y'ii'' 
or  explaining  how  he  came  to  differ  from  tiic  opinion  He  orders 
so  strongl}'  expressed  by  his  predecessor,  merely  said  to  be 
"Be  it  so!"     The  puisnies  now  nodded  assent,  andcomrar^to 
the  prisoner  was  illegally  executed  at  Plymouth  imder  '"'''■ 
the  order  so  jironnunced.' 

Confidence  was  entirel}'  lost  in  the  administration 
of  justice  in  Westminster  Hall,  for  all  the  three  com- 
mon-law courts  were  at  last  filled  by  incompetent 
and  corrupt  Judges.  Pettifogging  actions  only  were 
brought  in  them,  and  men  settled  their  disputes  by 
arbitration  or  by  taking  the  opinion  of  counsel.  The 
Reports  during  the  whole  reign  of  James  II.  hardly 
show  a  single  question  of  importance  settled  by  judi- 
cial decision.  Thus,  having  no  distinct  means  of  ap- 
preciating Chief  Justice  Wright's  demerits  as  a  Judge  Hisde- 

r    ,,  ,  .         .       ,  .     merits  as  a 

in  private  causes,  we   must  at  once  follow  him  in  his  Judge  in 

,        .  1  •    •       1    T      1  private 

devious  course  as  a  political  Judge.  causes. 

The  first  occasion  on  which,  after  his  installation,  October. 

11  i.iri  ri  11.  .  He  acts  as 

he  drew  upon  himself  the  eyes  ot  the  public  was  when  one  of  the 
he  was  sent  down  to  Magdalene  College,  Oxford,  for  introduce 
the   purpose   of   turning   it   into  a    Popish    seminary,  in'to'^'^ 
Upon  a  vacanc}'  in  the  office  of  president,  the  Fellows,  coifege^"^ 
in  the  exercise  of  their  undoubted  right,  had  elected  °''^'"^'*" 
the   celebrated   Dr.   Hough,  who  had    been    duly  ad- 
mitted into  the  office ;  and  the  preliminary  step  to  be 
taken  was  to  annul  the  election,  for  the  purpose  of 
making  way  for  another  candidate  named  by  the  King, 
There  were  associated  with  Wright,  in  this  commis- 
sion, Cartwright,^  Bishop  of  Chester,  who  was  ready 
to  be  reconciled  to  Rome  in  the  hope  of  higher  prefer- 

1.  /^fx  V.    IVilliam  Beal,  3  Mod.  124,  125. 

2.  Thomas  Cartwright,  a  native  of  Northampton,  was  educated  at 
Queen's  College,  Oxford.  At  the  Restoration  he  was  made  chaplain  to 
the  King,  and  Prebendary  of  St.  Paul's  ;  and  on  the  death  of  Dr.  Pearson, 
1686,  was  raised  to  the  see  of  Chester.  He  favored  the  proceedings  of 
James  II.,  whom  he  accompanied  to  France  and  to  Ireland.  He  died  at 
Dublin,  April  15,  16S9,  aged  55. — Cooper's  Biog.  Diet. 
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<^AP.    ment,  and  Sir  Thomas   Jenner,^  a  Baron  of  the    Ex- 
chequer, a   zealous   follower  in    the   footsteps   of    the 
Chief  Justice  of  the   King's   Bench.      Nothing  could 
Theinso-   equal  the  infamy  of  their  object  except  the  insolence 

lence  of  his      ,  .  ,  .  ^       .  .  ....  _,, 

behavior     ol  their  Dchavior  m  trymg  to  accomplish   it.      1  hey 
ling  Dr.      entered   Oxford  escorted  by  three  troops  of  cavalry 
election  w  with  drawn  swords,  and,  having  taken  their  seats  with 
den?y  oT   great  parade  in  the  hall  of  the  college,  summoned  the 
t  ^™"'^s«- Fellows  to  attend  them.     These  reverend  and  gallant 
divines  appeared,  headed  by  their  new  president,  who 
defended  his  rights  with  skill,  temper,  and  resolution  ; 
steadily  maintaining  that,  by  the  laws  of  England,  he 
had  a  freehold  in  his  office,  and  in  the  house  and  rev- 
enues annexed  to   it.     Being  asked   whether   he  sub- 
mitted to  this  royal  visitation,  he  answered, — 

"My  Lords,  I  do  declare  here,  in  the  name  of  myself  and  the 

I.  Thomas  Jenner  was  the  son  of  Thomas  Jenner,  Esq.  He  was  born 
at  Mayfield  in  Sussex  in  163S,  and  was  admitted  a  pensioner  of  Queen's 
College,  Cambridge,  in  June,  1655,  but  left  the  University  without  a  de- 
gree. In  1660  he  was  fortunate  enough  to  marry  .Anne,  the  daughter  and 
heir  of  James  Poe,  the  son  of  Dr.  Leonard  Poe,  physician  to  Queen 
Elizabeth  and  her  two  successors.  At  the  coronation  of  Charles  II.  in 
i66r  he  figured  as  esquire  to  Sir  John  Bramston,  then  created  a  Knight  of 
the  Bath  ;  and  in  November,  1663,  he  was  called  to  the  bar  by  the  Inner 
Temple.  On  October  16,  16S3,  the  King,  having  previously  knighted 
him,  appointed  him  Recorder  of  London,  immediately  after  the  forfeiture 
of  the  charters  of  that  corporation.  Evelyn  calls  him  at  this  time  "an 
obscure  lawyer."  He  was  raised  to  the  degree  of  the  coif  on  the  23d  of 
January  following,  and  was  at  the  same  time  made  King's  Sergeant.  In 
many  of  the  state  trials  that  followed  he  was  employed  to  prosecute,  and 
proved  himself,  if  not  a  very  efficient,  a  very  zealous  advocate  for  the 
Crown.  On  King  James's  accession  he  was  elected  member  for  Rye,  but 
had  no  opportunity  of  speaking  during  the  month  that  the  sittings  lasted. 
The  last  occasion  of  his  acting  as  King's  Sergeant  was  in  January,  16S6,  at 
the  trial  of  Lord  Delamere  for  high  treason,  who  was  acquitted  by  the 
Lords.  A  month  after,  on  February  5,  he  was  constituted  a  Baron  of  the 
Exchequer,  and  no  doubt  had  previously  satisfied  the  King  that  he  would 
support  his  Majesty's  claim  of  power  to  dispense  with  the  penal  laws,  for 
disputing  which  his  predecessor  had  been  discharged.  In  October,  1687, 
he  was  sent  with  Bishop  Cartwright  and  Chief  Justice  Wright  on  the 
notorious  visitation  of  Magdalen  College,  Oxford,  when  Dr.  Hough  was 
expelled  from  the  presidency.  He  however  voted  in  the  minority  against 
suspending  the  Fellows  of  the  college. — Foss's  Lives  of  the  Judges. 


MAGDALENE  COLLEGE,  OXFORD. 
The  Tower. 
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Fellows,  that  we  submit  to  the  visitation  as  far  as  it  is  consistent  CHAP, 
witli  the  laws  of  the  land  ami  the  statutes  of  the  college,  and  no  n„ueh's 
further."  Wright,  C.J.:  "You  cannot  imagine  that  we  act  defence, 
contrary  to  the  laws  of  the  land;  and  as  to  the  statutes,  the  King 
has  dispensed  with  them.  Do  you  think  we  come  here  to  break 
the  laws.'"  Hough;  "It  does  not  become  me,  my  Lords,  to 
say  so ;  but  I  will  be  plain  with  your  Lordships.  I  find  that 
your  commission  gives  you  authority  to  alter  the  statutes.  Now, 
1  have  sworn  to  uphold  and  obey  them  ;  I  must  admit  no  altera- 
tion of  them,  and  by  the  grace  of  God  never  will."  He  was 
asked  whether  one  of  the  statutes  of  the  founder  did  not  require 
mass  to  be  said  in  the  college  chapel  ;  but  he  answered,  "not 
only  was  it  unlawful,  but  it  had  been  repealed  by  the  act  of 
Parliament  requiring  the  use  of  the  Book  of  Common  Prayer." 
However,  sentence  was  given,  that  the  election  of  Hough  was 
void,  and  that  he  be  deprived  of  his  office  of  president.  Hough  : 
"  I  do  hereby  protest  against  all  your  proceedings,  all  you  have 
done,  or  shall  hereafter  do,  in  prejudice  of  me  and  my  right,  and 
I  appeal  to  my  sovereign  lord  the  King  in  his  courts  of  justice." 
"Upon  which  (says  a  contemporary  account),  the  strangers  and 
young  scholars  in  the  hall  gave  a  hum,  which  so  much  incensed 
their  Lordships,  that  the  Lord  Chief  Justice  was  not  to  be  paci- 
fied, but,  charging  it  upon  the  president,  bound  him  in  a  bond 
of  i,ooo/. ,  and  security  to  the  like  value,  to  make  his  appearance 
at  the  King's  Bench  bar  the  12th  of  November;  and,  taking 
occasion  to  pun  upon  the  president's  name,  said  to  him,  'Sir, 
you  must  not  think  to  huff  \i%.' "  He  then  ordered  the  door  of 
the  president's  house  to  be  broken  open  by  a  blacksmith  ;  and  a 
Fellow  observing,  "I  am  informed  that  the  proper  officer  to 
gain  possession  of  a  freehold  is  the  sheriff  with  a.  posse  comitatus," 
Wright  said,  "  1  pray  who  is  the  best  lawyer,  you  or  I  ?  Your 
Oxford  law  is  no  better  than  your  Oxford  divinity.  If  you  have 
a  mind  to  a. posse  comitatus,  you  may  have  one  soon  enough." 

Having  ejected  Hough,  issued  a  mandate  for  expel- 
ling all  the  contumacious  Fellows,  and  insured  the 
expulsion  of  James  from  his  throne,  the  commissioners 
returned  in  triumph  to  London.^ 

Wright  was  likewise  a  member  of  the  Ecclesiastical 


I.  12  St.  Tr.  1-114. 
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CHAP.    Court  of    Hiofh   Commission,^  of  which   Jeffreys  was 
xxii.  °  -^         ^    _ 

Wright      president,  and   he  strenuously  joined   in  all  the  judg- 

a  member  incnts  of  that  illegal  and  arbitrary  tribunal,  which,  with 
Commis'-^  a  uoH  obstante,  had  been  revived  in  the  very  teeth  of  an 
sion  Court.  gj.jg{jf,g  ^ct  of  parliament.  He  treated  with  ridicule 
the  scruples  of  Sancroft,^  the  Archbishop  of  Canter- 
bury, and  others  who  refused  to  sit  upon  it,  and  he 
urged  the  infliction  of  severe  punishment  on  all  who 
denied  its  jurisdiction. 

Although  he  was  not  a  member  of  the  Cabinet,  he 
usually  heard  from  the  Chancellor  the  measures  which 
had  been  resolved  upon  there,  and  he  was  ever  a  will- 
ing tool  in  carrying  them  into  effect. 
Hisactiv-         When  the   clergy  were  insulted,  and    the    whole 
ingthe       country  was  thrown  into  a  flame,  by  the  fatal  Order  in 
read  the     Council  for  reading  the  "  Declaration  of  Indulgence" 
tion^^in-  in  all  churches  and  chapels  on  two  successive  Sundays, 
duigence.    j^^  contrived  an   opportunity   of   declaring   from    the 
bench  his  opinion   that  it  was  legal   and   obligatory. 
Hearing  that  the  London  clergy  were  almost  unani- 
mously resolved   to  disobe}-  it,  he  sent  a  peremptory 


1.  In  spite  of  the  act  of  1641,  and  that  of  1661,  confirming  it,  James  II., 
in  July,  1686,  created  a  new  Court  of  Commission  for  ecclesiastical  causes. 
It  consisted  of  seven  members — the  Chancellor  Jeffreys,  Sancroft  (who 
refused  to  sit),  the  Bishops  of  Durham  and  Rochester,  the  Lord  Treasurer, 
the  Lord  President,  and  the  Chief  Justice.  By  this  court  Compton  was 
suspended  from  his  episcopal  functions,  the  Vice-Chancellor  of  Cambridge 
deprived  of  his  office,  and  Hough's  election  as  President  of  Magdalen 
quashed.  It  was  abolished  by  the  Bill  of  Rights. — Low  and  PuUing's 
Diet,  of  Eng.  Hist. 

2.  William  Sancroft,  an  eminent  English  prelate,  who  was  educated  at 
Emmanuel  College,  Cambridge,  where  he  obtained  a  fellowship,  which  he 
lost  in  1649  for  refusing  to  subscribe  to  the  Solemn  League  and  Cove- 
nant. After  the  Restoration  he  became  chaplain  to  the  Bishop  of  Dur- 
ham ;  in  1664  he  was  made  Dean  of  York,  whence  he  removed  to  the 
deanery  of  St.  Paul's.  In  1677  he  was  raised  to  the  highest  station  in  the 
English  Church,  in  which  office  he  conducted  himself  with  zeal  and  judg- 
ment. He  was  one  of  the  Seven  Bishops  sent  to  the  Tower  by  James  II. ; 
but  when  the  Prince  of  Orange  was  declared  King  as  William  III.,  he 
refused  to  take  the  oaths,  and  lost  his  dignities.  He  then  retired  into 
private  life.     Born  in  1616  ;  died  in  1693. — Beeton's  Biog.  Diet. 


WILLIAM    SANCROFT.  ARCHBISHOP  OF   CANTERBURY. 
After  a  Painting  by  Luttrell. 
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command  to  the  priest  who  officiated  in  the  chapel  of   ^^/^f" 
Sergeants'  Inn  to  read  the  Declaration   with   a  loud  Ma)  20, 
voice ;  and  on  the  famous  Sunday,  the  20th  of  May, '     ' 
1688,  he   attended  in  person,   to  give   weight   to  the 
solemnity.     However,   he    was    greatly   disappointed 
and  enraged  to  find  the  service  concluded  without  any 
thing  being  uttered  beyond  what  the  rubric  prescribes. 
He  then  indecently,  in  the  hearing  of  the  congregation, 
abused  the  priest  as  disloyal,  seditious,  and  irreligious, 
for  contemning   the  authority   of    the   Head   of   the 
Church.     The    clerk   ingeniously    came   forth    to   the 
rescue  of  his  superior,  and  took  all  the  blame  upon 
himself  by  saying  that  "  he  had  forgot  to  bring  a  copy," 
and  the  Chief  Justice,  knowing  that  he  had  no  remedy, 
was  forced  to  content  himself  with  this  excuse.' 

The  Seven  Bishops  being  committed  to  the  Tower,  Prosecu- 
and  prosecuted  for  a  conspirac}-  to  defame  the  King  seven 
and  to  overturn  his  authority,  because  they  had  pre-  '^  °^' 
sented  a  petition  to  him  prating  that  they  might  not 
be  forced  to  violate  their  consciences  and  to  break  the 
law,  Wright,  the  lowest  wretch  that  had  ever  appeared 
on  the  bench  in  England,  was  to  preside  at  the  most 
important  state  trial  recorded  in  our  annals.  The 
reliance  placed  upon  his  abject  subserviency  no  doubt 
operated  strongly  in  betraying  the  Government  into 
this  insane  project  of  treating  as  common  malefactors 
the  venerable  fathers  of  the  Protestant  Church,  now 
regarded  by  the  whole  nation  with  affectionate  rev- 
erence. The  consideration  was  entireh'  overlooked 
by  the  courtiers,  that,  from  the  notorious  baseness  of 
his  character,  his  excessive  zeal  might  be  revolting  to 

I.  The  two  clergrymen  who  were  most  applauded  on  this  occasion  were 
— the  bold  one,  who,  refusing  to  obey  the  royal  mandate,  took  for  his  text, 
"  Be  it  known  unto  thee,  O  King,  that  we  will  not  sene  thy  gods,  nor 
worship  the  golden  image  which  thou  hast  set  up  ;  "  and  the  humorous  one, 
who  having  said,  "  My  brethren,  I  am  obliged  to  read  this  Declaration, 
but  you  are  not  obliged  to  listen  to  it," — waited  till  they  were  all  gone, 
clerk  and  all,  before  the  reading  of  the  Declaration  began. 
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the  jury,  and  might  produce  an  acquittal.  It  is  sup- 
posed that  a  discreet  friend  of  the  Government  had 
given  him  a  caution  to  bridle  his  impetuosity  against 
the  accused,  as  the  surest  way  of  succeeding  against 
them ;  for,  during  the  whole  proceeding,  he  was  less 
arrogant  than  could  have  been  expected,  and  it  is 
much  more  probable  that  his  forbearance  arose  from 
obedience  to  those  whom  he  wished  to  please,  than 
from  any  reverence  for  the  sacred  character  of  the  de- 
fendants or  any  lurking  respect  for  the  interests  of 
justice. 

They  were  twice  placed  at  the  bar  before  him  ;  first 
when  they  were  brought  up  by  the  Lieutenant  of  the 
Tower  to  be  arraigned,  and  afterwards  when  a  jury 
was  impanelled  for  their  trial.  On  the  former  occa- 
sion the  questions  were  whether  the}'  were  lawfully 
in  custody,  and  were  then  bound  to  plead?  The  Chief 
Justice  checked  the  opposing  counsel  with  an  air  of 
impartiality,  saying,  "  Look  you,  gentlemen,  do  not  fall 
upon  one  another,  but  keep  to  the  matter  in  hand." 
And,  before  deciding  for  the  Crown,  he  said,  "  I  con- 
fess it  is  a  case  of  great  weight,  and  the  persons  con- 
cerned are  of  great  honor  an"d  value.  I  would  be  as 
willing  as  anybody  to  testify  my  respects  and  regards 
to  m}'  Lords  the  Bishops,  if  I  could  see  anything  in 
their  objections  worth  considering.  For  here  is  the 
question,  whether  the  fact  charged  in  the  warrant  of 
commitment  be  such  a  misdemeanor  as  is  a  breach  of 
the  peace  ?  I  cannot  but  think  it  is  such  a  misde- 
meanor as  would  have  required  sureties  of  the  peace, 
and  if  sureties  were  not  given  a  commitment  might 
follow."  He  was  guilty  of  gross  injustice  in  refusing 
leave  to  put  in  a  plea  in  abatement ;  but  he  thus  mildly 
gave  judgment :  "  We  have  inquired  whether  we  may 
reject  a  plea,  and,  truly,  I  am  satisfied  that  we  may  if 
the  plea  is  frivolous ;  and  this  plea  containing  no  more 
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than  has  been  ovcrriilccl  already,  my  Ltiicls  the  Bishops    ^^Jl/^f' 
must  iKJW  plead  guilty  or  not  guilty." 

When  the  trial  actually  came  on,  he  betrayed  ajuneag. 
partiality  for  which,  in  our  times,  a  judge  vvo.uld  be 
impeached  ;  but,  compared  with  himself,  so  decorous 
was  he,  that  he  was  supposed  to  be  overawed  by  the 
august  audience  in  whose  presence  he  sat.  It  was 
observed  that  he  often  cast  a  side  glance  towards  the 
thick  rows  of  earls  and  barons,  by  whom  he  was 
watched,  and  who,  in  the  next  parliament,  might  be 
his  judges.  One  bystander  remarked  that  "  he  looked 
as  if  all  the  peers  present  had  halters  in  their  pockets." 

The  counsel  for  the  Crown  having,  in  the  first 
instance,  failed  to  prove  a  publication  of  the  supposed 
libel  in  the  county  of  Middlesex,  and  only  called  upon 
the  Court  to  suppose  or  presume  it,  the  Chief  Justice 
said — "  I  cannot  suppose  it ;  I  cannot  presume  aii}'- 
thing.  I  will  ask  my  brothers  their  opinion,  but  I 
must  deal  truly  with  you  ;  I  think  there  is  not  evi- 
dence against  ni}-  Lords  the  Bishops.  It  would  be  a 
strange  thing  if  we  should  go  and  presume  that  these 
Lords  did  it  when  there  is  no  sort  of  evidence  to  prove 
that  they  did  it.  We  must  proceed  according  to  forms 
and  methods  of  law.  People  may  think  what  they  will 
of  me,  but  I  always  declare  my  mind  according  to  my 
conscience."  He  was  actually  directing  the  jury  to  Acquittal 
acquit,  and  the  verdict  of  not  guilty  would  have  been  evident  ° 
instantly  pronounced,  when  Finch,  one  of  the  counsel  ^y^hrin*^ 


dence  on  their  side  to  produce.  The  3'oung  gentle- 
man was  pulled  down  by  his  leaders,  who  desired  the 
Chief  Justice  to  proceed.  And  now  his  Lordship 
showed  the  cloven  foot,  for  he  exclaimed,  "  No,  no,  I 
will  hear  Mr.  Finch.  Go  on :  my  Lords  the  Bishops 
shall  not  say  of  me  that  I  would  not  hear  their  counsel. 
I  have  been  already  told  of  being  counsel  against  them, 


one  of 
the  coun- 
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^^^f'  and  they  shall  never  say  I  would  not  hear  counsel  for 
them.  Such  a  learned  man  as  Mr.  Finch  must  have 
something  material  to  offer.  He  shall  not  be  refused 
to  be  heard  bv  me,  I  assure  you.  Wh}"  don't  you  go 
on,  Mr.  Finch  ?  '" 
w^right's  At  this  critical  moment  it  was  announced  that  the 

at'thetum  Earl  of  Suudcrland,  the  President  of  the  Council, — 
o  affairs.  ^^,j^^  ^^^^  present  in  the  royal  closet  when  the  Bishops 
presented  their  petition  to  the  King  at  Whitehall, — 
was  at  hand,  and  would  prove  a  publication  in  Middle- 
sex. The  Chief  Justice  then  said,  with  aiJected  calm- 
ness, but  with  real  exultation,  "Well!  j-ou  see  what 
comes  of  the  interruption.  I  cannot  help  it ;  it  is  your 
own  fault."  There  being  a  pause  while  the}-  waited 
for  the  arrival  of  the  Earl  of  Sunderland,  the  Chief 
Justice,  addressing  Sir  Bartholomew  Shower,'  one  of 
the  counsel  for  the  Crown,  whom  he  had  stopped  at 
an  early  stage  of  the  trial,  and  against  whom  he  had 
some  private  spite,  he  observed  with  great  insolence, 
"  Sir  Bartholomew,  now  we  have  time  to  hear  your 
speech,  if  you  will.     Let  us  have  it." 

At  last  the  witness  arrived,  and,  proving  clearly  a 
publication  in  Middlesex,  the  case  was  again  launched, 
and,  after  hearing  counsel  on  the  merits,  it  was  to  be 
left  to  the  determination  of  the  jury. 

The  Chief  Justice,  thinking  to  carr)-  it  all  his  own 
Sympathy  way,  was  terribly  baffled,  not  only  by  the  s3-mpathy  of 
audience    the  audicncc  with  the  Bishops,  which  evidentl)^  made 
Bishops!     'in  impression  on  the  jury,  but  by  the  unexpected  hon- 
esty of  one  of  his  brother  judges,  Mr.  Justice  John 
Powell,^  who  had  been  a  quiet  man,  unconnected  with 

1.  Sir  Bartholomew  Shower,  an  English  lawyer  under  the  reign  of 
James  II.,  was  a  native  of  Exeter.  He  became  Recorder  of  London, 
and  published  a  work  entitled  "  Cases  in  Parliament  Resolved." — 
Thomas'  Biog.  Diet. 

2.  He  was  the  son  of  John  Powell,  of  Kenward  in  Carmarthenshire, 
and  was  born  about  1633.  The  inscription  on  his  monument  states  that 
he  received  his  first  instructions  from  Jeremy  Taylor,  the  renowned  Bishop 


LIl-E   OF   CllIIiK   JUSTICE    WRIGHT.  II5 

politics,  and,  being  a  pr(jfoiind  la\v3-cr,  had  been  ap-    ^^lyif" 
pointed  to  keep  the  Court  of  King's  Bench  from  falling 
into  universal  contempt.     Sir  Robert  Sawyer  begin- 
ning to  comment  upon  a  part  of  the  Declaration  which 
the   Bishops  objected  to,  "  that  from   henceforth  the 
execution  of   all   laws   against    nonconformity  to   the 
religion  established,  or  the  exercise  of  an}'  other  relig- 
ion, should  be  suspended,"  Wright,  C.  J.,  exclaimed,  tween 
"I  must  not  suffer  this;   they  intend  to  dispute  thctke 
King's  power  of  suspending  laws."     Poivell,  /.:  "  My  andjus- 
Lortl,  they  must  necessarily  fall  upon  the  point;  for,  ifi'oweii. 

of  Down,  and  subsequently  at  the  University  of  Oxford,  but  Anthony 
Wood  does  not  name  him  as  taking  any  degree.  His  legal  education 
commenced  in  1650,  at  Gray's  Inn,  where  he  was  called  to  the  bar  seven 
years  after,  and  became  an  ancient  in  1676.  We  have  no  detail  of  his 
professional  experience  till  his  nomination  as  a  Judge  of  the  Common 
Pleas  on  .'\pril  26,  16S6,  when  he  was  knighted.  He  was  removed  to  the 
King's  Bench  on  April  16,  16S7.  Sir  Robert  Wright,  a  few  days  after 
Powell's  appointment  to  the  King's  Bench,  was  restored  to  that  court  as 
its  chief,  and  Powell  was  therefore  an  unfortunate  and  unwilling  partici- 
pator in  the  outrageous  sentence  on  the  Earl  of  Devonshire,  fining  him  in 
the  sum  of  30,000/.,  and  committing  him  to  prison  till  it  was  paid.  It 
must  be  acknowledged  that  when  called  upon  by  the  House  of  Lords  after 
the  Revolution  to  account  for  this  breach  of  privilege  he  made  a  very  lame 
excuse.  The  Lords  overlooked  the  offence,  and  contented  themselves 
with  voting  the  committal  to  be  a  breach  of  privilege,  and  the  fine  to  be 
excessive.  On  June  29,  16S8,  came  on  the  trial  of  the  Seven  Bishops,  and 
the  remarks  made  by  Sir  John  Powell  during  its  progress  sufficiently  indi- 
cated his  opinion  of  the  prosecution,  and  must  have  prepared  his  colleagues 
for  the  exposition  of  the  law  which  he  pronounced  when  his  turn  came. 
He  declared  that  he  could  not  see  anything  of  sedition  or  any  other 
crime  fixed  upon  the  reverend  fathers,  for  they  had  with  humility  and 
decency  submitted  to  the  King  not  to  insist  on  their  reading  his  Majesty's 
declaration,  because  they  conceived  that  it  was  against  the  law  of  the  land, 
it  being  founded  on  the  dispensing  power,  which,  he  boldly  said,  if 
"once  allowed  of,  there  will  need  no  parliament."  The  consequence  of 
this  honest  demonstration,  and  of  Justice  Holloway's  concurrence  in  it, 
was  the  Bishops'  acquittal,  and  the  dismissal  of  both  these  judges,  which 
took  place  on  July  7,  Sir  Thomas  Powell  being  substituted  for  Sir  John 
in  the  King's  Bench.  On  King  William's  government  being  established. 
Sir  John  Powell  was  immediately  restored  to  his  original  seat  in  the 
Common  Pleas,  a  place  which  he  preferred  to  the  more  prominent  one  of 
Keeper  of  the  Great  Seal,  which,  according  to  his  epitaph,  was  offered  to 
him.  He  was  sworn  in  on  March  ii,  1689,  and  for  the  ne.xt  seven  years 
he  administered  justice  in  that  court  with  undiminished  reputation.  He 
died  at  Exeter  on  September  7,  1696. — Foss's  Lives  of  lAe  Judges, 
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XXII.  the  King  hath  no  such  power  (as  clearly  he  hath  not, 
in  my  jvidgment),  the  natural  consequence  will  be  that 
this  Petition  is  no  diminution  of  the  King's  regal  power, 
and  so  not  seditious  or  libellous."  Wright,  C.  J.: 
"  Brother,  I  know  you  are  full  of  that  doctrine ;  but, 
however,  my  Lords  the  Bishops  shall  have  no  occa- 
sion to  say  that  I  deny  to  hear  their  counsel.  Brother, 
you  shall  have  3-our  will  for  once ;  I  will  hear  them : 
let  them  talk  till  they  are  weary."  Poivell,  J.:  "  1 
desire  no  greater  liberty  to  be  granted  them  than 
what,  in  justice,  the  Court  ought  to  grant ;  that  is,  to 
hear  them  in  defence  of  their  clients." 
Wright's  As  the  speeches  for  the  defendants  proceeded,  and 

whh'^Pem-  were  producing  a  great  effect  upon  all  who  heard 
erton.  ^hgn^^  the  Solicitor  General  made  a  very  irregular 
remark,  accompanied  by  a  fictitious  yawn — "  We  shall 
be  here  till  midnight."  The  Chief  Justice,  instead  of 
reprimanding  him,  chimed  in  with  his  impertinence, 
saying,  "  They  have  no  mind  to  ha\e  an  end  of  the 
cause,  for  they  have  kept  it  up  three  hours  longer 
than  they  need  to  have  done."  Sergeant  Penibertoii  : 
"  My  Lord,  this  case  does  require  a  great  deal  of  pa- 
tience." Wright,  C.  J.:  "  It  does  so,  brother,  and  the 
Court  has  had  a  great  deal  of  patience ;  but  we  must 
not  sit  here  only  to  hear  speeches."  In  trying  to  put 
down  another  counsel,  who  was  making  way  with  the 
jur}',  he  observed,  "  If  3'ou  say  anj'thing  more,  pray 
let  me  advise  you  one  thing — don't  say  the  same  thing 
over  and  over  again  ;  for,  after  so  much  time  spent,  it 
is  irksome  to  all  company,  as  well  as  to  me." 

When  it  came  to  the  reply  of  Williams,  the  rene- 
gade Solicitor  General,  who  in  his  day  had  been  "a 
Doctrines   Whig-  and  something  more,"  he  laid  down  doctrines 

of  a  rene-  f  ° 

fil^?  which  called  forth  the  reprobation  of  Judge  Powell, 

Whig.  '■  .       ^ 

and   even   shocked   the  Chief  Justice  himself,  for  he 
denied  that  any  petition  could  lawfully  be  presented 
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to  the  Kin^  except  bv  the  Lords  and  Commons  in  iiar-    chap. 

xxii 
liament  assembled.  Poivcll,J.:  "This  is  strange  doc- 
trine. Shall  not  the  subject  have  liberty  to  petition 
the  King  but  in  parliament?  If  that  be  law,  the  sub- 
ject is  in  a  miserable  case."  Wriglit,  C.J.:  "  Brother, 
let  him  go  on  ;  we  will  hear  him  out,  though  I  approve 
not  of  his  position."  The  unabashed  Williams  contin- 
ued, "  The  Lords  may  address  the  King  in  parliament, 
and  the  Commons  may  do  it;  but  therefore  that  the 
Bishops  may  do  it  out  of  parliament,  does  not  follow. 
I'll  tell  you  what  they  should  have  done:  if  they  were 
commanded  to  do  anything  against  their  consciences, 
they  should  have  acquiesced  till  the  meeting  of  the 
parliament."  (Here,  says  the  Reporter,  the  people  in 
court  hissed.)  Attorney  General:  "This  is  very  fine 
indeed  !  I  hope  the  Court  and  the  jur)-  will  take 
notice  of  this  carriage."  Wright,  C.  J.:  "  Mr.  Solicitor, 
I  am  of  opinion  that  the  Bishops  might  petition  the 
King ;  but  this  is  not  the  right  waj-.  If  thev  may 
petition,  j-et  they  ought  to  have  done  it  after  another 
manner ;  for  if  they  ma)-,  in  this  reflective  wa}-,  peti- 
tion the  King,  I  am  sure  it  will  make  the  government 
ver}-  precarious."  Pou'el/,  J.:  "  Mr.  Solicitor,  it  would 
have  been  too  late  to  stay  for  a  parliament,  for  the 
act  they  conceived  to  be  illegal  was  to  be  done  forth- 
with ;  and  if  the)'  had  petitioned  and  not  shown  the 
reason  why  they  could  not  obey,  it  \\  ould  have  been 
looked  upon  as  a  piece  of  sullenness,  and  for  that 
they  would  have  been  as  much  blamed  on  the  other 
side." 

The  Chief  Justice,  to  put  on  a  semblance  of  impar-Sir  Bar- 
tiality,  attempted  to  stop  Sir  Bartholomew  Shower,  skot-ctTii 
who  wished  to  follow  in  support  of  the  prosecution,  the  prol^ 
and,  being  a  very  absurd  man,  was  likely  to  do  more™"°°' 
harm  than  good.     Wright,  C.  J.:  "  I  hope  we  shall  have 
done  by  and  by."     Sir  B.  S.:  "  If  your  Lordship  don't 
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CHAP,  think  fit,  I  can  sit  down."  Wright,  C.  J.:  "  No !  no ! 
Go  on,  Sir  Bartiiolomew — you'll  say  I  have  spoiled  a 
good  speech."  Sir  B.  S.:  "  I  have  no  good  speech  to 
make,  my  Lord  ;  I  have  but  a  very  few  words  to  say." 
Wright,  C.J.:  "  Well,  go  on,  Sir;  go  on." 

In  summing  up  to  the  jury,  the  Chief  Justice  said  : 

The  Chief  "This  is  a  case  of  very  great  concern  to  the  King  and  the 

sumTup  to^o^^''"™^"'  °"  '^^^  ^"^^  ^''^^'  ^"'^  '°  ™y  Lords  the  Bishops  on 
the  jury,  the  Other.  It  is  an  information  against  his  Grace  my  Lord  of 
Canterbury  and  the  other  six  noble  Lords,  for  composing  and 
publishing  a  seditious  libel.  At  first  we  were  all  of  opinion 
that  there  was  no  sufficient  evidence  of  publication  in  the  county 
of  Middlesex,  and  I  was  going  to  have  directed  you  to  find  my 
Lords  the  Bishops  not  guilty  ;  but  it  happened  that,  being  inter- 
rupted in  my  direction  by  an  honest,  worthy,  learned  gentle- 
man, the  King's  counsel  took  the  advantage,  and,  informing 
the  Court  that  they  had  further  evidence,  we  waited  till  the 
Lord  President  came,  who  told  us  how  the  Petition  was  pre- 
sented by  the  right  reverend  defendants  to  the  King  at  White- 
hall. Then  came  their  learned  counsel  and  told  us  that  my 
Lords  the  Bishops  are  guardians  of  the  Church,  and  great  peers 
of  the  realm,  and  were  bound  in  conscience  to  act  as  they  did. 
Various  precedents  have  been  vouched  to  show  that  the  kings 
of  England  have  not  the  power  assumed  by  his  present  Majesty 
in  issuing  the  Declaration  and  ordering  it  to  be  read  ;  but  con- 
cessions which  kings  sometimes  make,  for  the  good  of  the  peo- 
ple, must  not  be  made  law  ;  for  this  is  reserved  in  the  King's 
breast  to  do  what  he  pleases  in  it  at  any  time.  The  truth  of  it  is, 
the  dispensing  power  is  out  of  the  case,  and  I  will  not  take  upon 
me  to  give  any  opinion  upon  it  now  ;  for  it  is  not  before  me. 
The  only  question  for  you  is  a  question  of  fact,  whether  you 
are  satisfied  that  this  Petition  was  presented  to  the  King  at 
Whitehall.  If  you  disbelieve  the  Lord  President,  you  will  at 
once  acquit  the  defendants.  If  you  give  credit  to  his  testi- 
mony, the  next  consideration  is,  whether  the  Petition  be  a  sedi- 
tious libel,  and  this  is  a  question  of  law  on  which  I  must  direct 
you.  Now,  gentlemen,  anything  that  shall  disturb  the  govern- 
ment, or  make  mischief  and  a  stir  among  the  people,  is  cer- 
tainly within  the  case  '  De  Libellis  Famosis  ; '  and  I  must,  in 
short,  give  you  my  opinion,  I  do  take  it  to  be  a  libel.     But  this 
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being  a  point  of  law,  if  my  brothers  have  anything  to  say  to  it,     CHAP. 
I  suppose  they  will  deliver  their  opinions." 

Mr.  Justice   Ildllowav,'  tli()ii<rh  a  cicvcjted  friend  of°P'?'°"* 

-  '^  of  the 

the    Governnieiil,   iuid    in    iiis   breast  some  feelin<r  of ''"'^°'^'*- 
shame,  and  observed, — 

"If  you  are  satisfied  there  was  an  ill  intention  of  sedition  or  Holioway. 
the  like,  you  should  find  my  Lords  the  Bishops  guillv ;  but  if 
they  only  delivered  a  petition  to  save  themselves  harmless,  and 
to  free  themselves  from  blame,  by  showing  the  reason  of  their 
disobedience  to  the  King's  command,  which  they  apprehend  to 
be  a  grievance  to  them,  I  cannot  think  it  a  libel."  Wright, 
C.  J.  :  "Look  you,  by  the  way,  brother,  I  did  not  ask  you  to  sum 
up  the  evidence  (for  that  is  not  usual),  but  only  to  deliver  your 
opinion  whether  it  be  a  libel  or  no."  Powell,  J.  :  "Truly,  I  Powell, 
cannot  see,  for  my  part,  anything  of  sedition  or  any  other  crime 
fixed  upon  these  reverend  fathers.  For,  gentlemen,  to  make  it 
a  libel,  it  must  be  false,  it  must  be  malicious,  and  it  must  tend 
to  sedition.  As  to  the  falsehood,  I  see  nothing  that  is  offered 
by  the  King's  counsel,  nor  anything  as  to  the  malice ;  it  was 
presented  with  all  the  humility  and  decency  becoming  subjects 
when  they  approach  their  prince.  In  the  Petition  they  say, 
because  they  conceive  the  thing  that  was  commanded  them  to 

I.  Richard  Holioway  was  the  son  of  John  Holioway.  He  became  a 
Fellow  of  New  College,  Oxford,  and,  though  admitted  a  member  of  the 
Inner  Temple  on  February  7,  1634,  was  not  called  to  the  bar  till  Novem- 
ber 24,  1658.  In  July,  1667,  he  was  created  a  Sergeant,  and  Luttrell  (i. 
260)  calls  him  King's  Sergeant  in  June,  1683,  when  he  was  knighted,  and 
on  September  25  of  the  same  year  he  was  constituted  a  Judge  of  the 
King's  Bench.  In  the  following  November  he  was  engaged  in  the  trial 
of  Algernon  Sidney  in  that  court,  but  took  no  active  part  in  it,  and  in 
the  other  public  trials  of  Charles's  reign  his  conduct  was  irreproachable. 
After  the  accession  of  James  II.  he  concurred  in  the  deserved  but  illegal 
sentence  pronounced  against  the  infamous  Titus  Oates,  and  in  the  exces- 
sive fine  of  30.000/.  imposed  upon  the  Earl  of  Devonshire  for  an  assault 
upon  Colonel  Culpepper  in  the  King's  palace,  overruling  his  Lordship's 
plea  of  privilege  ;  and  for  both  these  judgments  he  and  the  other  mem- 
bers of  the  court  were  called  before  Parliament  after  the  Revolution,  when 
the  latter  was  declared  a  breach  of  privilege,  and  so  much  of  the  former 
as  remained  to  be  inflicted  was  remitted  by  the  King.  The  judges  were, 
however,  permitted  to  depart  unscathed.  But  having  in  the  great  case  as 
to  the  King's  power  to  dispense  with  the  penal  laws  acquiesced  in  the  judg- 
ment in  favor  of  the  Crown,  he  and  all  who  survived  were  excepted  out  of 
the  bill  of  indemnity  passed  in  2  William  III. — Foss's  Lives  of  the  Judges. 
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CHAP,  be  against  the  law  of  the  land,  therefore  they  do  desire  his  Maj- 
esty that  he  would  be  pleased  to  forbear  to  insist  upon  it.  If 
there  be  no  such  dispensing  power,  there  can  be  no  libel  in  the 
Petition  which  represented  the  Declaration  founded  on  such  a 
pretended  power  to  be  illegal.  Now,  gentlemen,  this  is  a  dis- 
pensation with  a  witness ;  it  amounts  to  an  abrogation  and 
utter  repeal  of  all  the  laws  ;  for  I  can  see  no  difference,  nor 
know  of  any  in  law,  between  the  King's  power  to  dispense  with 
laws  ecclesiastical,  and  his  power  to  dispense  with  any  other 
laws  whatsoever.  IT  this  be  once  allowed  of,  there  will  need 
no  parliament ;  all  the  legislature  will  be  in  the  King — which  is 
a  thing  worth  considering — and  I  leave  the  issue  to  God  and 
your  own  consciences." 

Allibone,  however,  on  whom  James  mainly  relied, 
foolishly  forgetting  the  scandal  which  would  neces- 
sarily arise  from  the  Protestant  prelates  being  con- 
demned by  a  Popish  judge  for  trying  to  save  their 
Church  from  Popery,  came  up  to  the  mark,  and,  in 
the  sentiments  he  uttered,  must  have  equalled  all  the 
expectations  entertained  of  him  b)'  his  master : 
Allibone.  "  In  the  first  place,"  said  he,  "no  man  can  take  upon  him 

to  write  against  the  actual  exercise  of  the  Government,  unless  he 
have  leave  from  the  Government.  If  he  does,  he  makes  a  libel, 
be  what  he  writes  true  or  false  ;  if  we  once  come  to  impeach  the 
Government  by  way  of  argument,  it  is  argument  that  makes 
government  or  no  government.  So  I  lay  down,  that  the  Govern- 
ment ought  not  to  be  impeached  by  argument,  nor  the  exercise 
of  the  Government  shaken  by  argument.  Am  I  to  be  allowed 
to  discredit  the  King's  ministers  because  I  can  manage  a  propo- 
sition, in  itself  doubtful,  with  a  better  pen  than  another  man? 
This  I  say  is  a  libel.  My  next  position  is,  that  no  private  man 
can  take  upon  him  to  write  concerning  the  Government  at 
all,  for  what  has  any  private  man  to  do  with  the  Government? 
It  is  the  business  of  the  Government  to  manage  matters  relating 
to  the  Government  ;  it  is  the  business  of  subjects  to  mind 
only  their  private  affairs.  If  the  Government  does  come  to 
shake  my  particular  interest,  the  law  is  open  for  me,  and  I  may 
redress  myself;  but  when  I  intrude  myself  into  matters  which 
do  not  concern  my  particular  interest,  I  am  a  libeller.  And, 
truly,   the   attack   is  the  worse   if  under  a  specious  pretence  ; 
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for,  by  that  rule,  every  man  that  can  put  on  a  good  vizard  may  ^J^^f- 
be  as  mischievous  as  he  will,  so  that  whether  it  be  in  the  form 
of  a  supplication,  or  an  address,  or  a  petition,  let  us  call  it  by 
its  true  denomination,  it  is  a  libel."  He  then  e.xamined  the 
precedents  which  had  been  cited,  displaying  the  grossest  igno- 
rance of  the  history  as  well  as  constitution  of  the  country ; 
and,  after  he  had  been  sadly  exposed  by  j\lr.  Justice  Powell, 
he  thus  concluded  :  "I  will  not  further  debate  the  prerogatives 
of  the  Crown,  or  the  privileges  of  the  subject ;  but  I  am  clearly 
of  opinion  that  these  venerable  Bishops  did  meddle  with  that 
which  did  not  belong  to  them  ;  they  took  upon  themselves 
to  contradict  the  actual  exercise  of  the  Government,  which  I 
think  no  particular  persons  may  do." 

The  Chief  Justice,  without  expressing  anj'  dissent, 
merely  said,  "  Gentlemen  of  the  jury,  have  you  a 
mind  to  drink  before  you  go?"  So  wine  was  sent 
for,  and  they  had  a  glass  apiece ;  after  wh  zh  they 
were  marched  off  in  custody  of  a  bailiff,  who  was 
sworn  not  to  let  them  have  meat  or  drink,  fire  or 
candle,  until  they  were  agreed  upon  their  verdict. 

All  that  night  were  they  shut  up,  Mr.  Arnold,  the  Deiibera- 

^  ^  -^  '^  tion  of  the 

King's  brewer,  standing  out  for  a  conviction  till  sixju'7- 
next  morning,  when,  being  dreadfully  exhausted,  he 
was  thus  addressed  by  a  brother  juryman :  "  Look  at 
me;  I  am  the  largest  and  the  strongest  of  the  twelve, 
and,  before  I  find  such  a  petition  as  this  a  libel,  here 
I  will  stay  till  I  am  no  bigger  than  a  tobacco-pipe." 

The  Court  sat  again  at  ten,  when  the  verdict  ofJl^^so- 

^  The  ver- 

NoT  Guilty  was  pronounced,  and  a  shout  of  joy  was'^''^'- 
raised  which  was  soon  reverberated  from  the  remotest 
parts  of  the  kingdom.  One  gentleman,  a  barrister  of 
Gray's  Inn,  was  immediatel}'  taken  into  custody  in 
court,  by  order  of  the  Lord  Chief  Justice,  who,  with 
an  e.:traordinary  command  of  temper  and  countenance, 
said  to  him  in  a  calm  voice,  "  I  am  as  glad  as  3'ou  can 
be  that  my  Lords  the  Bishops  are  acquitted,  but  your 
manner  of  rejoicing  here   in    court  is  indecent ;   )-ou 
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CHAP,    misrht  reioice  in  vour  chamber  or  elsewhere,  and  not 

XXII  o  J  -J 

here.  Have  you  any  thing  more  to  say  to  my  Lords 
the  Bishops,  Mr.  Attorney?"  A.  G.:  "No,  my  Lord." 
Wright,  C.  J.:  "  Then  they  may  withdraw," — and  they 
walked  off,  surrounded  by  countless  thousands,  who 
eagerly  knelt  down  to  receive  their  blessing.^ 
^.",'^1-  •  Justice  Holloway  was  forthwith  cashiered,  as  well 

Wright  in  **  -^ 

danger  of    j^g   justice  PowcU ;  and  there  were  serious  intentions 

being  dis-  -^ 

missed.      that  Chief  Justice  Wright  should  share  their  fate,  as 
the    King   ascribed    the    unhappy    result   of   the    trial 
to   his   pusillanimity, — contrasting   him  with  Jeffreys, 
who  never  had  been  known  to  miss  his  quarry.     This 
Reason      esteemed   functionary  held   the   still    more   important 
no/dis-^^^  office  of  Lord  High  Chancellor,  and,  compared  with 
""^^^  '      any   other   competitor,    Wright,    notwithstanding   his 
occasional    slight    lapses    into    conscientiousness,   ap- 
peared superior  in  servility  to  all  who  could  be  sub- 
stituted for  him.^     Allibone  was  declared  to  be  "  the 
man  to  go  through  thick  and  thin; "  but,  unfortunately, 
he  had  made  himself  quite  ridiculous  in  all  men's  eyes 
by  the  palpable  blunders  he  had  recklessly  fallen  into 
during  the  late  trial;  and  he  felt  so  keenly  the  disgrace 
he  had  brought  on   himself  and  his  religion,  that  he 
took  to  his  bed  and  died  a  few  weeks  afterwards. 
Nov.  5.  Thus,  when  William  of  Orange  landed  at  Torbay,* 

1.  I  St.  Tr.  183-523- 

2.  It  was  supposed  that  he  was  jealous  of  Williams,  the  Solicitor 
General,  who  had  been  promised  by  James  the  highest  offices  of  the  law 
if  he  could  convict  the  Bishops.  This  may  account  for  a  sarcasm  he 
levelled  at  his  rival  during  the  trial.  Williams,  having  accounted  for  a 
particular  vote  of  the  House  of  Commons  in  the  reign  of  James  II.,  when 
he  himself  was  a  member  and  suspected  of  bribery,  said  "there  was  a 
lump  of  money  in  the  case."  Wright,  in  referring  to  this,  observed, 
"Mr.  Solicitor  tells  you  the  reason,  'there  was  a  lump  of  money  in  the 
case  ;'  but  I  wonder,  indeed,  to  hear  it  come  from  him."  Williams,  un- 
derstanding the  insinuation,  exclaimed,  "  My  Lord,  I  assure  you  I  never 
gave  my  vote  for  money  in  my  life." 

3.  Torbay  is  on  the  southern  coast  of  England,  east  of  Plymouth. 
William  landed  where  the  quay  of  Brixham  now  stands.  The  whole 
aspect  of  the  place  has  been  altered.     Where  we  now  see  a  port  crowded 
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Wriglit  Still  lilkd  the  office  of  Chief  Justice  of  the  ^y^^f- 
King's  Bench,  lie  continued  to  sit  daily  in  court  till 
the  flight  of  King  James, — when  an  interregnum  en- Dec.  n. 
sued,  during  which  all  judicial  business  was  suspended, 
although  the  public  tranquillity  was  preserved,  and 
the  settlement  of  the  nation  was  conducted  by  a  pro- 
visional government.'  After  Jeffreys  had  tried  to 
make  his  escape,  disguised  as  a  sailor,  and  was  nearly 
torn  to  pieces  by  the  mob,  Wright  concealed  himself  I'ate  of 
in  the  house  of  a  friend,  and,  being  less  formidable  the  Revo- 
and  less  obno.xious  (for  he  was  called  the  ^'jackal  to 
the  lion "),  he  remained  some  time  unmolested ;  but 
upon  information,  probably  ill-founded,  that  he  was 
conspiring  with  papists  who  wished  to  bring  back 
the  King,  a  warrant  was  granted  against  him  by  the 
Privy  Council,  on  the  vague  charge  of  "  endeavoring 
to  subvert  the  Government."  Under  this  he  was 
apprehended,  and  carried  to  the  Tower  of  London; 
but,  after  he  had  been  examined  there  by  a  committee 
of  the  House  of  Commons,  it  was  thought  that  this 
custody  was  too  honorable  for  him,  and  he  was  ordered 
to  be  transferred  to  Newgate.     Here,  from  the  per- He  dies  in 

Newgate. 

turbation  of  mind  which  he  suffered,  he  was  seized 
with  a  fever,  and  he  died  miserably  a  few  days  after, 
being  deafened  by  the  cheers  which  were  uttered 
when  the  Prince  and  Princess  of  Orange  were  de- 
clared King  and  Queen  of  England.^  Feb.  1689. 
His  pecuniary  embarrassments  had  continued  even 


with  shipping,  and  a  market-place  swarming  with  buyers  and  sellers, 
the  waves  then  broke  on  a  desolate  beach  ;  but  a  fragment  of  the  rock 
on  which  the  deliverer  stepped  from  his  boat  has  been  carefully  pre- 
served, and  is  set  up  as  an  object  of  public  veneration  in  the  centre  of 
that  busy  wharf. — Macaulay' s  England,  vol.  ii.  p.  144. 

1.  Westminster  Hall  was  closed  during  the  whole  of  Hilary  Term, 
l68g,  and  an  act  was  afterwards  passed  for  reviving  actions  and  continu- 
ing process  (i  W.  &  M.  c.  4). 

2.  Some  accounts  say  that  he  was  dangerously  ill  of  a  fever  at  the 
time  of  his  removal  from  the  Tower. 
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^^:^f-  after  he  became  a  Judge,  and,  still  living  extrava- 
gantly, his  means  were  insufficient  to  sup»ply  him  with 
common  comforts  in  his  last  hours,  or  with  a  decent 
burial.  His  end  holds  out  an  awful  lesson  against 
early  licentiousness  and  political  profligacy.  He  was 
almost  constantly  fighting  against  privation  and  mis- 
ery, and  during  the  short  time  that  he  seemed  in  the 
enjo)-ment  of  splendor  he  was  despised  by  all  good 
men,  and  he  must  have  been  odious  to  himself.  When 
He  is         he  died,  his  bodv  was  thrown  into  a  pit  with  common 

buried  with  ,•"«■•  i  i  i  •       i 

felons.       malefactors  ;    his  suitermgs,  when  related,  excited   no 

compassion  ;  and  his  name  was  execrated  as  long  as  it 

was  recollected. 

Proceed-  The  Convention  Parliament,  not  appeased    by  his 

against      igiiomiuous  death,  still  wished  to  set  a  brand  upon  his 

him  in  par-  *       ,-  i  .  .  ^  .       . 

liament      memorv.     At  first  there  was  an  intention  of  attainting 
death. '^     him,  as  well  as  Jeffreys,  who,  about  the  same  time,  had 
come  to  a  similar  end.     In  the  debate  on  the  Indem- 
nity Act,  Sir  Henr)-  Capel  said, — 

"Will  you  not  except  the  bloody  Judges,  and  those  who 
were  of  opinion  for  the  dispensing  power.'"  Mr.  Boscawen  : 
"Although  the  capital  oflenders  are  dead,  I  would  have  them 
attainted.  Begin  with  Chancellor  Jeffreys,  reduce  his  estate  to 
the  same  condition  as  when  he  began  to  offend,  and  let  his 
posterity  be  made  incapable  to  sit  in  the  Lords'  House."  Mr. 
Hawles :  "If  you  except  a  man  that  is  dead,  you  will  find  the 
Chancellor  very  little  more  guilty  than  those  who  supported  the 
dispensing  power.  The  dispensing  power  was  the  last  griev- 
ance, and  a  bloody  sacrifice  to  the  Prince's  pleasure." 

It  was  resolved  first  to  specifv  the  offences  which 
should  exclude  from  the  benefit  of  the  Act  of  In- 
demnity, and  these  were  agreed  upon :  "  i.  Asserting, 
advising,  and  promoting  the  dispensing  power  and 
suspending  of  laws  without  consent  of  parliament. 
2.  The  prosecution  of  the  Seven  Bishops.  3.  Sitting 
in  the  Court  of  High  Commission." — Powell,  Atkyns, 
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IloUowav,  and  othci-  |u(lj;t's  who  liad  l)ccn  dismissed,  '^fl'Jf' 
were  examined  at  tiie  bar,  and  tiic  part  that  Wright  Proceed- 
had  taken  in  the  illegal  proceedings  of  tiic  last  reign  kgi^nst 
was  clearly  established.  Sir  Robert  Sawyer,  thennnued. 
Attorney  General,  now  a  member  of  the  House,  like- 
wise made  some  terrible  disclosures  (which  led  to  his 
own  expulsion)  relating  to  the  manner  in  which  the 
King,  the  Chancellor,  and  the  Chief  Justice  had  com- 
bined to  obtain  the  concurrence  of  the  other  Judges  in 
illegal  decisions.  Finally,  Sir  Thomas  Clarges  alone 
stood  up  for  Wright,  saying,  "  If  any  fact  he  hath  done 
amounts  to  felony  or  treason,  make  his  estate  forfeit- 
able, and  I  am  for  it ;  but  where  there  is  no  offence  in 
law,  I  would  not  have  him  excepted  ;  and  as  he  has 
gone  to  another  world,  and  left  no  estate  behind  him, 
let  him  rest  in  peace."  But  Sir  Thomas  Littleton* 
closed  the  debate  b\-  observing,  in  a  very  fierce  tone, 
"  We  may  not  be  able  to  touch  his  person  or  his  prop- 
erty, but  it  would  be  an  ill  thing  for  such  a  man  to 
stand  in  our  chronicles  with  no  mark  upon  him." 
So  it  was  resolved  "  that  Sir  Robert  Wright  be  ex- 
cepted."^ 

And  surely   we  have  reason    to  admire   the  good 

1.  Sir  Thomas  Littleton  (1647  ?-i7io),  Speaker  of  the  House  of  Com- 
mons and  Treasurer  of  the  Navy,  was  the  younger  son  of  Sir  Thomas 
Littleton,  second  baronet,  of  Stoke  St.  Milborough,  Shropshire,  and 
North  Ockendon,  Essex,  and  of  Anne,  daughter  of  Edward,  Lord 
Littleton.  He  entered  at  the  Inner  Temple  in  1671,  and  succeeded  to 
the  baronetcy  on  the  death  of  his  father  ten  years  later.  It  was  he,  and 
not  his  father,  with  whom  Macaulay  confuses  him,  who  was  chosen  one 
of  the  "  managers  "  for  the  Commons  in  the  conference  with  the  House 
of  Lords  on  the  form  of  words  to  be  used  in  declaring  the  throne  vacant. 
According  to  Boyer,  "  he  acquitted  himself  with  much  applause."  In 
December,  i6gS,  Littleton  was  elected  Speaker  of  the  Commons.  His 
weak  health  prevented  him  from  proving  a  very  efficient  Speaker,  and 
his  occupation  of  the  chair  ceased  at  the  dissolution  in  1700.  In  the  next 
parliament  he  succeeded  Harley,  the  new  Speaker,  as  Treasurer  of  the 
Navy,  and  held  that  office  until  his  death.  He  was  the  means  of  intro- 
ducing useful  reforms  into  his  department. — Slefhen's  i\',it.  Biog. 

2.  5  Pari.  Hist.  260,  263,  27S,  30S,  312,  31S,  324,  334,  339  ;  stat.  2  W. 
&  M.,  sess.  I,  c.  10  ;  Granger,  311  ;  Macaulay,  ii.  275. 
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CHAP. 
XXII. 


Wright 
fortunate 
in  having 
Jeffreys 
and 

Scroggs  as 
contempo- 
raries. 


Utility  of 
exhibiting 
the  abuses 
of  govern- 
ment 
which  led 
to  the  Rev 
olution. 


sense  and  moderation  which  characteriz&d  the  pro- 
ceedings of  the  Convention  Parliament  in  this  as  well 
as  in  almost  every  other  deliberation.  We  are  shocked 
by  reading-,  in  the  criminal  annals  of  Scotland,  of  a 
skeleton  being  set  up  at  the  bar  of  a  court  of  justice 
to  receive  sentence, — and  the  insult  offered,  on  the 
restoration  of  Charles  II.,  to  the  remains  of  Cromwell 
and  Blake,  was  disgraceful  to  the  English  nation  ;  but 
the  simple  expression  of  censure  by  the  legislature  of 
the  country  upon  this  deceased  delinquent  harmonizes 
with  our  best  feelings,  and,  without  inflicting  hardship 
on  any  individual,  was  calculated  to  make  a  salutary 
impression  upon  future  judges.  It  is  luck}'  for  the 
memory  of  Wright  that  he  had  contemporaries  such  as 
Jeffreys  and  Scroggs,  who  considerably  exceeded  him 
in  their  atrocities.  Had  he  run  the  same  career  in  an 
age  not  more  than  ordinarily  wicked,  his  name  might 
have  passed  into  a  byword,  denoting  all  that  is  odious 
and  detestable  in  a  judge  ;  whereas  his  misdeeds  have 
long  been  little  known,  except  to  lawvers  and  anti- 
quaries. 

It  is  a  painful  duty  for  me  to  draw  them  from  their 
dread  abode  ;  but  let  me  hope  that,  by  exposing  them 
in  their  deformit}-,  I  may  be  of  some  service  to  the 
public.  Ever  since  the  reaction  which  followed  the 
passing  of  the  Reform  Bill,  there  has  been  a  strong 
tendency  to  mitigate  the  errors  and  to  lament  the  fate 
of  James  II.  This  has  shown  itself  most  alarmingl}- 
among  the  rising  generation,  and  there  seems  reason 
to  dread  that  we  may  soon  be  under  legislators  and 
ministers  who,  believing' in  the  divine  right  of  kings, 
will  not  only  applaud,  but  act  upon,  the  principles  of 
arbitrary  government.'     Some  good  may  arise  from 

I.  When,  in  the  debating  societies  at  Eton,  Oxford,  and  Cambridge, 
the  question  has  been  put  to  the  vote  "  whether  the  Revolution  of  i6S8 
was  justifiable,"  it  has  generally  been  carried  by  an  immense  majority  in 
the  negative. 
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showing  ill  detail  liic  practical  results  of  sucii  |)riiici-    SJl/Jf' 
pies   in  the   due   administration    of  justice — the  chief 
object,  it  has  been  said,  for  which  man  renounces  his 
natural  rights,  and  submits  to  the  restraints  of  magis- 
terial rule. 

I  rejoice  to  think  that  I  am  now  parting  with  the 
last  of  the  monsters  who,  disguised  as  judges,  shed 
innocent  blood,  and  conspired  with  tyrants  to  overturn 
all  the  free  institutions  which  have  distinguished  and 
blessed  our  country.  For  the  purpose  of  showing  the 
manner  in  which  the  laws  had  been  perverted  to  the 
oppression  of  the  subject,  I  may  conclude  with  asking 
the  reader  to  take  a  retrospective  glance  at  the  last  two  a  retro- 
Stuart  reigns,  and  to  observe  that  during  a  period  ofg?anceat 
onlv  twenty-eight  years  there  had  been  a  series  of  nottwoStuart 
fewer  than  eleven  Chief  Justices  of  the  Court  of  King's '^*'^'^' 
Bench,  most  of  whom  had  been  selected  for  their  sup- 
posed subserviency,  and  several  of  whom  were  cash- 
iered because,  notwithstanding  their  eager  desire  to 
comply  with  the  wishes  of  the  Government,  judgments 
had  been  required  of  them  which  the)-  could  not  give 
without  infamy,  but  which  were  given  by  their  more 
infamous  substitutes.  The  other  judicial  seats  had 
been  equalh'  prostituted, — insomuch  that  although,  on 
the  establishment  of  the  constitutional  government 
under  William  and  Mar)-,  there  was  no  indisposition 
to  continue  in  office  any  of  the  old  Judges  who  were 
decently  competent  by  acquirements  and  character,  it 
was  found  necessary  to  make  a  complete  sweep  of  all 
actually  officiating  in  the  Court  of  Chancer)',  in  the 
Court  of  King's  Bench,  in  the  Court  of  Common  Pleas, 
and  in  the  Court  of  Exchequer.  Even  of  the  Judges 
who  had  been  dismissed  as  refractory,  Sir  Robert 
Atkyns  and  Mr.  Justice  John  Powell  alone  could  with 
propriety  be  reappointed.  The  others,  condemned  for 
independence  by  James  II.,  would  have  been  shunned. 
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ci^P.  from  the  dread  of  contamination,  by  the  pure  and  en- 
lightened men  subsequently  appointed  to  adorn  the 
seat  of  justice,  which  the  least  culpable  of  their  prede- 
cessors, with  unpardonable  although  with  faltering 
and  imperfect  profligacy,  had  disgraced.' 

I.  The  reader  may  like  to  see  a  list  of  the  Judges  immediately  before 
and  after  the  Revolution  : 


James  II. 
Lord  Chancellor. 
Lord  Jeffreys. 


Master  of  the  Rolls. 
Sir  John  Trevor. 

Kings  Bench. 
Sir  Robert  Wright. 
Sir  Thomas  Powell. 
Sir  Robert  Baldock. 
Sir  Thomas  Stringer. 
Common  Pleas, 
Sir  Edward  Herbert. 
Sir  Thomas  Street. 
Sir  Thomas  Jenner. 
Sir  Edward  Lutwyche. 

Exchequer. 
Sir  Robert  Atkyns. 
Sir  Richard  Heath. 
Sir  Charles  Ingleby. 
Sir  John  Rothram. 


William  and  Mary. 
Lords  Commissioners  of  the  Great  Seal, 
Sir  John  Maynard. 
Sir  .'\nthony  Keck. 
Sir  William  Rawlinson. 

Master  of  the  Rolls. 
Henry  Powle,  Esq. 

King's  Bench, 
Sir  John  Holt. 
Sir  William  Dolben. 
Sir  William  Gregory. 
Sir  Giles  Eyre. 

Common  Pleas, 
Sir  Henry  Pollexfen. 
Sir  John  Powell.* 
Sir  Thomas  Rokeby. 
Sir  Peyton  Ventris. 
Exchequer. 
Sir  Robert  Atkyns.* 
Sir  Nicholas  Letchmere. 
Sir  Edward  Neville. 
Sir  John  Turton. 


Old  Judges  reappointed. 
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CHAPTER    XX I II. 

LIFE  OF  LORD  CHIEF  JUSTICE  IIOI.T,  FROM  HIS  BIRTH 
TILL  THE  COMMENCEMENT  OK  HIS  CONTESTS  WITH 
THE     IWO    HOUSES    OF    TARMAMENT. 

The  unprincipled,  ignorant,  and  incompetent  Chief  xxm' 
Justices  of  the  King's  Bench,  who  have  been  exciting 
alternately  the  indignation  and  the  disgust  of  the 
reader,  were  succeeded  by  a  man  of  unsullied  honor, 
of  profound  learning^  and  of  the  most  enlightened 
understanding,  who  held  the  office  for  twenty-two 
years, — during  the  whole  of  which  long  period — often 
in  circumstances  of  difficulty  and  embarrassment — he 
gave  an  example  of  every  excellence  which  can  be 
found  in  a  perfect  magistrate.  To  the  happy  choice 
of  Sir  John  Holt  as  president  in  the  principal  com- services 
mon-law  court,  and  to  his  eminent  judicial  services,  acter'^or' 
we  may  in  no  small  degree  ascribe  the  stability  of  theHoii"''" 
constitutional  system  introduced  when  hereditary  right 
was  disregarded,  and  the  dynasty  was  changed.  Dur- 
ing the  reigns  of  William  and  of  Anne,  factions  were 
several  times  almost  equalh'  balanced,  and  many  of  the 
enormities  of  the  banished  race  were  forgotten ;  but 
when  men  saw  the  impartiality  and  mildness  with 
which  Chief  Justice  Holt  conducted  the  trial  of  Lord 
Preston,  who  was  undoubtedlv  guilty  of  high  treason, 
and  the  firmness  with  which,  m  the  discharge  of  his 
duty,  he  alternately  defied  the  power  of  either  House 
of  Parliament,  they  dreaded  a  counter-revolution,  by 
which  he  would  have  been  removed  to  make  place  for 
a  Jeffreys,  a  Scroggs,  or  a  Wright. 
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CHAP.  Of  all  the  Judges  in  our  annals,  Holt  has  gained  the 

Hisrepu-    highest  reputation,  merely  b}-  the  exercise  of  judicial 

highest  of   fuuctions.     He  was  not  a  statesman  like  Clarendon,  he 

Judges^ '^'  was  not  a  philosopher  like  Bacon,  he  was  not  an  orator 

like  Mansfield ;  yet  he  fills  nearly  as  great  a  space  in 

the  eye  of  posterity ;  and  some  enthusiastic  lovers  of 

jurisprudence  regard  him  with  higher  veneration  than 

any  English  Judge  who  preceded  or  has  followed  him. 

It  would  have  been  most  interesting  and  instructive 

to  trace  the   formation  of  such  a  character,  but,  un- 

fortunatel}',  little  that  is  authentic  is  known  of   Holt 

till  he  appeared  in  public  life ;  and  for  his  early  career 

we  are  obliged    to    resort   to   vague  and   improbable 

traditions. 

His  father.        He  was  of  a  respectable  gentleman's  family,  seated 

in   the    count}-   of  Oxford.'     His   father   tried,   ratiier 

unsuccessfully,  to  eke  out  the  income  arising  from  a 

small  patrimonial  estate,  by  following  the  profession  of 

the  law,  and  rose  to  be  a  bencher  of  Gray's  Inn.     In 

1677  he  became  a  Sergeant,  but  was  known  by  mixing 

in  factious  intrigues  rather  than  by  pleading  causes  in 

and^""^^'  Westminster  Hall.     Of  the  party  who  were  first  called 

I'lOTrer"     "  Tories""^  he   was  one   of  the  founders.     Taking  the 

1.  I  have  taken  the  following  account  of  Ch.  J.  Holt's  family,  and 
the  dates  of  the  different  events  in  his  early  career,  from  a  Life  of  him 
published  in  the  year  1763,  with  the  motto  from  his  epitaph — 

"  Libertatis,  ac  Legum  Anglicarum 
Assertor,  Vindex,  Custos, 
Vigilis,  Acer,  et  Intrepidus." 

["  He  was  the  advocate,  champion,  and  guardian  of  Liberty  and  the 
Laws  of  England,  ever  watchful,  zealous,  and  undaunted."]  This,  as  a 
biography,  is  exceedingly  meagre,  but  it  seems  very  accurate,  and  it  cites 
authorities,  most  of  which  I  have  investigated,  but  wjiich  I  do  not  think 
it  worth  while  to  parade.  See  likewise  an  able  Life  of  Holt  in  Welsby's 
"  Eminent  English  Judges,"  which  has  been  of  considerable  service  to  me 
in  preparing  this  memoir. 

2.  Origin  of  the  terms  "Whig"  and  "Tory." — At  this  time  (i67g) 
were  first  heard  the  two  nicknames  which,  though  originally  given  in 
insult,  were  soon  assumed  with  pride,  which  are  still  in  daily  use,  which 
have  spread  as  widely  as  the  English  race,  and  which  will  last  as  long  as 
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Court  side  witli  imicli  zeal,  lie  was  rewarded  with  Sxni' 
knighthood,  and  became  "  Sir  Thomas."  Of  course  he 
was  an  "  Abhorrer,"'  inveighing  against  the  "  Petition- 
ers "  as  little  better  than  traitors — in  consequence  of 
which  he  was  taken  into  custody  by  order  of  the 
House  of  Commons.  His  celebrated  son  had  strongly 
taken  the  other  side  in  politics — but  was  no  doubt 
shocked  at  this  stretch  of  authority,  and  may  then 
have  imbibed  the  dislike  which  he  afterwards  evinced 


ihe  English  literature.  It  is  a  curious  circumstance  that  one  of  these 
nicknames  was  of  Scutch  and  the  other  of  Irish  origin.  Both  in  Scotland 
and  in  Ireland  misgovernment  had  called  into  existence  bands  of  desperate 
men,  whose  ferocity  was  heightened  by  religious  enthusiasm.  In  Scot- 
land, some  of  the  persecuted  Covenanters,  driven  mad  by  oppression,  had 
lately  murdered  the  Primate,  had  taken  arms  against  the  Government, 
had  obtained  some  advantages  against  the  King's  forces,  and  had  not 
been  put  down  till  Monmouth,  at  the  head  of  some  troops  from  England, 
had  routed  them  at  Bothwell  Bridge.  These  zealots  were  most  numerous 
among  the  rustics  of  the  western  lowlands,  who  were  vulgarly  called 
Whigs.  Thus  the  appellation  of  Whig  was  fastened  on  the  Presbyterian 
zealots  of  Scotland,  and  was  transferred  to  those  English  politicians  who 
showed  a  disposition  to  oppose  the  Court  and  to  treat  Protestant  Noncon- 
formists with  indulgence.  The  bogs  of  Ireland  at  the  same  time  afforded 
a  refuge  to  Popish  outlaws,  much  resembling  those  who  were  afterwards 
known  as  Whiteboys.  These  men  were  then  called  Tories.  The  name  of 
Tory  was  therefore  given  to  Englishmen  who  refused  to  concur  in  exclud- 
ing a  Roman  Catholic  prince  from  the  throne. — Macauiay's  History. 
Professor  Pryme,  who  represented  Cambridge  University  and  was  Chair- 
man of  Committees,  says,  in  his  "Recollections'  :  "  O'Connell  showed 
me  in  the  library  of  the  House  of  Commons,  as  an  illustration  of  the 
name  of  Fory,  an  Irish  act  of  Parliament  for  the  suppression  of  '  Rap- 
parees,  Tories,  and  other  Robbers.'  The  appellation  of  Whig,  as  well  as 
Tory,  was  also  a  nickname,  and  given  by  the  opposite  party  in  allusion  to 
sour  milk." — Jennings'  Anec.  Hist.  Brit.  Pari.  (.Am.  Ed.)  42. 

I.  "Abhorrers  "  (i67g)  was  the  namegiven  to  the  adherents  of  the  Court 
party,  who,  on  petitions  being  presented  to  the  King,  praying  him  to 
summon  Parliament  for  January.  16S0.  signed  counter-petitions,  express- 
ing abhorrence  for  those  who  were  attempting  to  encroach  on  the  royal 
prerogative.  It  is  said  that  the  names  Whig  and  Tory,  as  party  designa- 
tions, were  first  used  in  the  disputes  between  the  Petitioners  and  Abhor- 
rers. "  Petitioners"  (1679)  was  the  name  given  to  those  members  of  the 
Opposition,  or  "country  "  party,  who  in  this  year  presented  petitions  to 
Charles  II.  asking  him  to  summon  a  Parliament  in  January,  1680.  Their 
opponents  presented  counter-petitions,  expressing  abhorrence  of  the 
attempt  to  encroach  on  the  royal  prerogative,  and  were  hence  called 
Abhorrers. — Low  ami  Pulling' s  Diet,  of  Eng.  Hisi. 
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xxm'  *^^  ^^^  abuse  of  parliamentary  privilege.  The  old 
gentleman  soon  after  died,  and  if  he  had  been  childless 
his  name  never  more  would  have  been  heard  of. 

A. D.  1642.  But  on  the  30th  of  December,  1642,  there  had  been 

birth.  born  to  him  at  Thame,  in  Oxfordshire,  a  son,  the  sub- 
ject of  this  memoir,  whom  he  lived  to  see  rising  into 
great  eminence,  and  of  whom  he  was  justly  proud, 
although  he  deplored  his  political  degeneracy  when  he 
found  him  to  be  a  Whig. 

At  school.  All  that  we  certainly  know  of  young  John's  boyish 
education  is  that  he  was  seven  or  eight  years  at  the 
Free  School  of  the  town  of  Abingdon,  of  which  his 
father  was  Recorder.  It  is  said,  that  during  the  whole 
of  this  time  he  was  remarkable  for  being  idle  and 
mischievous — a  statement  which  I  entirelv  disbelieve. 
"  The  boy  is  the  father  of  the  man,"  and  though  there 
may  be  a  supervening  habit  of  dissipation — which  may 
be  conquered — the  devoted  application  to  business, 
the  unwearied  perseverance,  and  the  uniform  self-con- 
trol which  characterized  Sir  John  Holt,  could  only 
have  been  the  result  of  a  submission  to  strict  discipline 
in  early  3'outh. 

A.D.  1658.  In  his    si.Kteenth  year    he  was    transferred    to  the 

University  of  Oxford,  and  entered  a  fellow-commoner 

His  early  of  Oriel  Collcgc.  Here  he  was  guilty  of  great  irregu- 
larities, although  they  have  been  probably  much  exag- 
gerated, and  might  arise  from  his  having  been  previ- 
ously kept  under  excessive  restraint.  His  biographers 
represent  him  as  copying  Henry  V.  when  the  associate 
of  Falstaff,  and  not  only  indulging  in  all  sorts  of  licen- 
tious gratifications,  but  actually  being  in  the  habit  of 
taking  purses  on  the  highway.  They  even  relate  that 
many  years  after,  when  he  was  going  the  circuit  as 
Chief  Justice,  he  recognized  a  man,  convicted  capitally 
before  him,  as  one  of  his  own  accomplices  in  a  robbery, 
and  that,  having  visited  him  in  jail  and  inquired  after 


excesses. 
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the   rest  of  the  gang,  he  received  this  answ  er.  "  Ah  !    y^m' 
mv  Lord,  thev  are  all  hanged   bnt    mvsclf  and  your 
Lordship  I  " ' 

Another  story  of  his  juvenile  extrav  agance  is  well 
told  by  my  friend  Mr.  Welsby  : 

"Having  prolonijed  one  of  his  unlicensed  rambles  round  He  acts  the 
the  country,  in  company  with  some  associates  as  reckless  as  ^^^^  * 
himself,  until  their  purses  were  all  utterly  exhausted,  it  was  de- 
termined, after  divers  consultations  how  to  proceed,  that  they 
should  part  company,  and  try  to  make  their  way  singly,  each  by 
the  exercise  of  his  individual  wits.  Holt,  pursuing  his  separate 
route,  came  to  the  little  inn  of  a  straggling  village,  and,  putting 
the  best  face  upon  the  matter,  commended  his  horse  to  the  at- 
tentions of  the  hostler,  and  boldly  bespoke  the  best  supper  and 
bed  the  house  afforded.  Strolling  into  the  kitchen,  he  observed 
there  the  daughter  of  the  landlady,  a  girl  of  about  thirteen  years 
of  age,  shivering  with  a  fit  of  the  ague  ;  and  on  inquiring  of  her 
mother  how  long  she  had  been  ill,  he  was  told  nearly  a  year, 
and  this  in  spite  of  all  the  assistance  that  could  be  had  for  her 
from  physicians,  at  an  expense  by  which  the  poor  widow  de- 
clared she  had  been  half  ruined.  Shaking  his  head  with  much 
gravity  at  the  mention  of  the  doctors,  he  bade  her  be  under  no 
further  concern,  for  she  might  assure  herself  her  daiighter  should 
never  have  another  fit  :  then  scrawling  a  few  Greek  characters 
upon  a  scrap  of  parchment,  and  rolling  it  carefully  up,  he  di- 
rected that  it  should  be  bound  upon  the  girl's  wrist,  and  remain 
there  till  she  was  well.  B)-  good  luck,  or  possibly  from  the 
effect  of  imagination,  the  ague  returned  no  more,  at  least  during 
a  week  for  which  Holt  remained  their  guest.  At  the  end  of  that 
time,  having  demanded  his  bill  with   as  much  confidence  as  if 

I.  Hanging  was  not  formerly  considered  so  very  disgraceful  and  mel- 
ancholy an  occurrence  as  it  is  now.  When  I  first  came  to  London  I 
frequented  the  famous  Cider  Cellar  in  MaiJcn  Lane,  where  I  met 
Professor  Porson,  Matthew  Raine.  the  Master  of  the  Charter-house,  and 
other  men  of  celebrity.  Among  these  was  George  Nichol,  the  King's 
bookseller,  who,  in  answer  to  some  reflections  on  the  society  who  some- 
times came  there,  answered,  with  an  air  of  conscious  dignity,  "  I  have 
known  the  Cider  Cellar  these  forty  years,  and  during  that  time  only  two 
men  have  been  hung  out  of  it."  -At  this  time  the  Cellar  was  repaired, 
and  Porson  suggested  for  it  the  motto  which  it  still  bears — 

"  HONOS  ERIT  HLIC  QUOQfE  POMO." 
["  There  will  be  honor  also  for  this  fruit."] 
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CHAP,    his  pockets  were  lined  with   jacobuses,    the  delig-hted  hostess, 
XXIll.  J  '  &  t 

instead  of  asking  for  payment,  bewailed  her  inability  to  pay  him 
as  she  ought  for  the  wonderful  cure  he  had  achieved,  and  her 
ill  fortune  in  not  having  lighted  on  him  ten  months  sooner, 
which  would  have  saved  her  an  outlay  of  some  forty  pounds. 
Her  guest  condescended,  after  much  entreaty,  to  set  off  against 
his  \veek's  entertainment  the  valuable  service  he  had  rendered, 
and  wended  merrily  on  his  way.  The  sequel  of  the  story  goes 
on  to  relate,  that  when  presiding,  some  forty  years  afterwards, 
at  the  assizes  of  the  same  county,  a  wretched  decrepit  old 
woman  was  indicted  before  him  for  witchcraft,  and  charged  with 
being  in  possession  of  a  spell  which  gave  her  power  to  spread 
diseases  among  the  cattle,  or  cure  those  that  were  diseased. 
The  Chief  Justice  desired  that  this  formidable  implement  of 
sorcery  might  be  handed  up  to  him ;  and  there,  enveloped  in 
many  folds  of  dirty  linen,  he  found  the  identical  piece  of  parch- 
ment with  which  he  had  himself  played  the  wizard  so  many 
years  before.  The  mystery  was  forthwith  expounded  to  the 
jury  ;  it  agreed  with  the  story  previously  told  by  the  prisoner  ; 
the  poor  creature  was  instantly  acquitted,  and  her  guest's  long- 
standing debt  amply  discharged."' 

Nov  lo  ^^  '^'^'^  been  earl)^  destined  to  the  profession  of  the 

!^S2.         law,  havinar  been  entered  on  the  books  of  Gray's  Inn 

He  studies  '  '^  -' 

law  at        when  he  was  only  ten  years  old.     His  father  was  then 

Gray  sInn.  ^  -' 

treasurer  of  that  society',  and  entitled  to  admit  a  son 
without  a  fee.  Before  he  had  completed  his  first 
year's  residence  at  Oxford,  such  were  his  excesses,  and 
such  were  the  complaints  which  they  called  forth,  that 
Sir  Thomas  thought  the  onl}'  chance  of  saving  him 
from  utter  ruin  was  a  change  of  scene,  of  company, 
and  of  pursuits.     Accordingly  he  was  brought  to  Lon- 

A.D.  1660.  '^  *    -'  * 

don,  he  was  put  under  the  care  of  a  sober  attorney,  and 
he  was  required  to  keep  his  terms  with  a  view  to  his 
being  called  to  the  bar.  The  experiment  had  the  most 
brilliant  success.     His  reformation  was  at  once  com- 

His  ref- 
ormation ,  plete  ;  and,  without  taking  any  vow,  like   Sir  Matthew 

in  London,  f ,    ,  .  ,  ,     1    •    1  • 

Hale,  against  stage-pla3'S  and  drinkmg,  or  renouncmg 
society  to  avoid  temptation,  he  applied  ardently  to  the 

I.  Lives  of  Eminent  English  Judges,  p.  91. 
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Study  of  the  law,  and  liis  moral  conduct  was  altogether    chai-. 
irreproachable. 

Unfortunately  wc  have  no  particular  account  of  the""^''*, 

'  rendered 

manner  in  which  he  rendered  himself  so  consummate'''"'*''" 

so  con- 

a  jurist.      "Moots"  and   "Readinors"  at  the   Inns  of**"""'*"* 

-,  .  a  jurist. 

Court  were  gomg  out  of  fashion ;  and  the  ponderous 
commonplace  book,  by  which  every  student  was  ex- 
pected to  make  out  for  himself  a  Corpus  Juris  Angli- 
cani,  was,  since  the  publication  of  RoLLE  and  other 
compilations,  thought  rather  a  waste  of  labor.  I  sus- 
pect that,  after  acquiring  a  knowledge  of  practice 
from  his  attorney-tutor,  young  Holt  improved  himself 
chiefly  by  the  diligent  perusal  of  well-selected  law- 
books,  and  by  a  frequent  attendance  in  the  courts  at 
Westminster  when  important  cases  were  to  be  argued. 
By  an  intuitive  faculty  not  to  be  found  in  your  mere 
black-lcttcr  lawyer,  he  could  distinguish  genuine  law, 
applicable  to  real  business,  from  antiquated  rubbish, 
of  no  service  but  to  show  a  familiarity  with  the  YEAR- 
BOOKS.' He  made  himself  master  of  all  that  is  useful 
in  our  municipal  code,  and,  from  his  reasoning  in  Coggs 
V.  Bernard  and  in  other  cases,  it  is  evident  that  he 
must  have  thoroughly  imbued  his  mind  with  the  prin- 
ciples of  the  Roman  civil  law.  If  he  once  took  delight 
in  classical  studies,  he  now  renounced  them ;  and  he 
never  wandered  into  philosophy,  or  even  cared  much 
about  the  polite  literature  of  his  own  country.  But 
he  mixed  occasionally  in  general  society,  and  picked 
up  much  from  conversation  ;  so  that  he  was  well  ac- 
quainted with  the  actual  business  of  life,  and  had  a 
keen  insight  into  character.  His  iiiot/ter-zuit  was  equal 
to  his  clergy.^ 

1.  The  series  first  printed  and  long  known  as  The  Year-Boots  contains 
cases  from  the  beginning  of  the  reign  of  Edward  II.  down  to  the  end  of 
Edward  III.,  and  from  the  beginning  of  Henry  IV.  down  to  near  the  end 
of  Henry  VU\.— Century  Dul. 

2.  Learning. 
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CHAP. 

XXIII. 
Feb.  27, 
1663-64. 
He  is 
called  to 
the  bar. 


His  profes 

sional 

progress. 


He  is  a 
Whig. 


Soon  after  he  came  of  age  he  was  called  to  the 
bar :  a  wonderful  precocity  in  those  days,  when  a 
training  of  seven  or  eight  )-ears,  after  taking  a  degree 
at  a  universit}-,  was  generally  considered  necessar}- 
before  putting  on  the  long  robe.  His  juvenile  appear- 
ance seems  to  have  been  adverse  to  his  success,  as 
for  some  years  he  was  still  dependent  on  his  father's 
bount\-  for  his  subsistence.  He  sought  for  practice  in 
the  Court  of  King's  Bench,  and  rode  the  Oxford  Cir- 
cuit, but  long  remained  without  clients.  Being  advised 
to  try  his  luck  in  the  Court  of  Chancerv,  he  expressed 
an  unbecoming  contempt  tor  our  equitable  svstem, 
which  certainly  was  then  in  a  very  crude  state,  and  he 
professed  a  determined  resolution  to  make  his  fortune 
by  the  common  law. 

He  still  read  diligently,  and  took  notes  of  all  the 
remarkable  cases  which  he  heard  argued.  When  he 
was  at  last  found  out,  business  poured  in  upon  him 
verv  rapidlv.  He  was  noted  for  doing  it  not  only 
with  learning  alwavs  sufficient,  but  with  remarkable 
good  sense  and  handiness ;  so  that  he  won  verdicts  in 
doubtful  cases,  and  was  noted  for  having  •'  the  ear  of 
the  court."  Yet  he  would  not  stoop,  for  \  ictorv,  to 
any  unbecoming  art,  and  always  maintained  a  char- 
acter for  straightforwardness  and  independence.  His 
name  frequently  appears  as  counsel  in  routine  cases 
in  the  King's  Bench  Reports  about  the  middle  of  the 
reign  of  Charles  H.,  and  he  was  soon  to  gain  dis- 
tinction in  political  prosecutions  which  interested  the 
whole  nation. 

He  always  showed  in  domestic  life  much  rever- 
ence, as  well  as  affection,  for  his  father;  but  on  public 
affairs  he  thought  for  himself,  and  he  decidedly  pre- 
ferred the  "  country  party."  He  had  regarded  with 
horror  the  iniquities  of  the  infamous  Cabal,  and  he 
associated  himself  with  those  who  were  struggling  for 
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tlie  principles  of  civil  ami  religious  liberty.  lie  was  ^^.^^■ 
tainted  with  the  raj^e  aj^aiiist  Popery,  from  which  110 
patricjt  was  then  free  ;  but,  although  a  sincere  member 
of  the  Church  ot  Knghnul,  he  was  for  extending  a 
libera!  toleration  to  all  orthod(jx  Dissenters.  With 
these  principles,  and  his  professional  eminence,  he  was 
sure  to  be  of  service  to  his  country  in  the  struggles 
that  were  then  going  forward  between  the  contending 
parties  in  parliament  and  in  the  courts  of  law. 

The  first  causf  cclibrc  in  which  he  was  engaged  was-^  i^-  '679. 

Ileiscoun- 

the  impeachment  of  the  Earl  of  Danbv.     The   KinP;,=*<=' '"'■'he 

'  Earl  of 

dreading   the   disclosures    which    might    be    made    in  Danby 

,  ,  .  II,-  1,  .  •     .  3nd  two  of 

investigating  the  charges  against  his  l^nme  Minister, the Catho- 
had  granted  him  a  pardon,  to  which  with  his  owncha^l'd 
royal  hand  he  had  afhxed  the  Great  Seal;  but  thcTOncernelf 
Commons,  allowing  that  it  was  within  the  power  ofpopish 
the  prerogative  to  remit  the  sentence  after  it  had  been 
pronounced,  denied  that  a  pardon  could  be  pleaded  in 
bar  of  an  impeachment.  The  Lords  received  the  plea, 
and  assigned  Mr.  Holt  as  counsel  for  the  defendant  to 
argue  its  validity  :  the  understood  rule  then  being  (as 
had  been  settled  in  the  case  of  the  Earl  of  Strafford) 
that  upon  an  impeachment  the  defendant  might  have 
the  assistance  of  counsel  on  any  question  of  law,  al- 
though not  to  argue  the  merits  of  the  accusation. 
The  Commons  were  now  so  unreasonable  as  to  pass  a 
resolution  "  That  no  commoner  whatsoever  shall  pre- 
sume to  maintain  the  validitv  of  the  pardon  pleaded  by 
the  Earl  of  Danby,  without  the  consent  of  this  House 
first  had;  and  that  the  persons  so  doing  shall  be 
accounted  betrayers  of  the  liberties  of  the  Commons 
of  England."'  Holt  remained  undismayed,  and  would 
manfull}'  have  done  his  dutv  at  the  peril  of  being  seized 
bv  the  Sergeant-at-arms  and  lodged  in  "  Little-Ease." 
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CHAP.  3ut  the  King  put  an  end  for  the  present  to  the  contro- 
versy between  the  two  Houses  by  an  abrupt  dissolu- 
tion of  that  Parliament  which  had  sat  seventeen  years, 
which  on  its  meeting  was  ready  to  make  him  an  abso- 
lute sovereign,  but  which  now  seemed  disposed  to 
wrest  the  sceptre  from  his  hand.* 

Holt  was  afterwards  assigned  by  the  Lords  to  be 
counsel  for  the  Earl  of  Powis^  and  Lord  Bellasis,^  two 
of  the  five  Popish  peers  capitall)-  impeached  on  the 
charge  of  being  concerned  in  the  Popish  Plot,  which 
was  converted  into  high  treason,  the  murder  of  the 
King  being  one  of  its  supposed  objects.^  However, 
the  unhappy  Lord  Stafford  was  alone  brought  to  trial, 
and  his  murder  caused  such  a  reaction  in  the  public 
mind  that  the  other  intended  victims  were  released 
when  they  seemed  inevitably  doomed  to  share  his  fate. 
AD  1680  ^y  ^^^  °^  ^^^  professional  accidents  to  which  all 

He  acts  as  j^^g^  at  the  bar  are  liable,  from  not  being  at  liberty  to 

junior  to  '  a  J 

Jeffreys  in  j-efusc  a  retainer,  Holt  was  next  associated  with  Sir 

a  prosecu- 
tion for  George  Jeffreys  in  prosecuting  a  bookseller  for  pub- 
lishing a  pamphlet  alleged  to  be  libellous  and  sedi- 
tious, because  it  attempted  to  discredit  the  testimony 
of  the  witnesses  against  those  who  had  died  as  authors 
of  the  Popish  Plot.  There  might  have  been  a  design 
to  influence  the  jur}'  by  presenting  before  them  as 
counsel,  in  support  of  a  tale  which  was  becoming 
unpopular,  one  who  was  known  to   have  opposed  it 

1.  5  Pari.  Hist.  1074. 

2.  William  Herbert,  Earl  of  Powis,  an  English  peer  who,  in  his 
youth,  fought  for  Charles  I.  against  the  Parliament.  He  was  regarded 
as  the  chief  of  the  Roman  Catholic  aristocracy.  He  was  sworn  of  the 
Privy  Council  in  16S6,  and,  according  to  Macaulay,  gave  James  II.  judi- 
cious and  patriotic  advice. —  Thomas'  Biog.  Diet. 

3.  John,  Lord  Bellasis,  a  Catholic  peer  who  fought  gallantly  for 
Charles  I.;  after  the  Restoration  he  was  rewarded  with  high  honors  and 
commands,  but  quitted  them  when  the  Test  Act  was  passed.  He  was  a 
member  of  the  Privy  Council  in  1686,  and  appointed  First  Lord  of  the 
Treasury  in  16S7. — Macaulay' s  England. 

4.  7  St.  Tr.  1242,  1260. 
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when  few  had  had  courage  to  express  a  doubt  of  its    Svui"" 
most  improbable  fictions. 

Mr.  Holt  had  merel}-,  as  junior,  to  open  the  plead- 
ings, and  was  followed  by  his  leader,  who  delivered  a 
glowing  panegyric  on  Lord  Chief  Justice  Scroggs,  and 
denounced  all  who  did  not  believe  in  the  Popish  Plot 
as  traitors,  regretting  that  the  present  defendant  was 
only  indicted  for  a  misdemeanor,  so  that  his  punish- 
ment could  not  be  carried  beyond  fine,  imprisonment, 
whipping,  and  pillory.  This  harangue  caused  such 
consternation  that  the  defendant  submitted  to  a  ver- 
dict of  Guilty,  although,  on  the  part  of  the  prosecu- 
tion, thev  seem  not  to  have  been  prepared  to  prove 
that  he  had  published  the  obnoxious  pamphlet.* 

In  the  next  case  in  which  we  find  Holt  engaged,  Hgj/^-'" 
his  duties  as  an  advocate  and  his  political  propensities  ™,J|.j^J°.'' 
fully  coincided:  he  was  counsel  for  Lord  Russell.^"- 
But,  in  those  days,  a  barrister  had  little  opportunit\- 
for  a  displav  of  talent  or  zeal  in  the  defence  of  persons 
accused  of  high  treason ;  for  his  mouth  was  closed, 
and,  indeed,  his  capacity  of  advocate  was  not  acknowl- 
edged by  the  Court,  except  when  some  question  of 
law  incidentally  arose  during  the  trial.  During  the 
impanelling  of  the  jury,  exception  was  made  to  one  of 
them,  on  behalf  of  the  prisoner,  for  not  having  a  free- 
hold ;  and  the  question  was  raised  "  whether  it  was 
required,  either  by  the  common  law  or  statute,  that, 
on  trials  for  treason,  jurymen  should  be  freeholders?" 
This  was  verv  learnedly  argued  by  Holt ;  but  all  his 
authorities  and  reasonings  were  overruled.-  During 
the  remainder  of  the  trial  he  had  to  look  on  as  a  mere 
spectator, — while  the  illustrious  prisoner,  assisted  only 
by  an  heroic   woman,  in   vain   struggled  against  the 

1.  Rex  V.  Smith,  7  St.  Tr.  931. 

2.  The  refusal  of  a  challenge  to  the  jurors  for  want  of  freehold  was 
made  one  of  the  principal  grounds  for  reversing  the  attainder. — g  St.  Tr. 
6g6. 
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xxm'  chicanery  of  the  counsel  for  the  Crown,  and  the  brow- 
beating of  corrupt  Judges.  Holt's  own  upright  and 
merciful  demeanor  in  the  seat  of  justice  may,  in  part, 
be  ascribed  to  the  horror  which  the  closing  scene  of 
this  sad  tragedy  was  calculated  to  inspire. 
As  counsel        In  civil   cases,  eager  for  victory,  he  seems  not  to 

at  the  bar  - 

he  "goes    havc   been  very   scrupulous  as   to  the  arguments  he 

the  w/iole  '  it-  i 

hog."  urged,  but — accordmg  to  the  American  phrase,  now 
naturalized  in  Westminster  Hall, — to  haye  "  gone  the 
whole  hog."  Thus,  in  the  case  of  tiie  East  India  Com- 
pany V.  Sandys,  in  which  the  question  was,  whether  the 
King's  grant  to  the  plaintiffs  of  an  exclusive  right  to 
trade  to  all  countries  east  of  the  Cape  of  Good  Hope 
gave  them  a  right  of  action  against  all  who  infringed 
How  he  their  monopoly,  he  boldly  argued  that,  although  such 
^t/ndia^  grant  touching  the  Christian  countries  of  Europe 
^".ItTdys.  might  be  bad  if  not  confirmed  by  Parliament,  the 
King's  subjects  had  no  right  to  hold  intercourse  of 
any  kind  with  Infidels  without  the  e.Kpress  authority  of 
the  Crown  ;  citing  Lord  Coke's  doctrine  that  "  Infidels 
are  perpetual  enemies,"  and  the  Book  of  Judges, 
which  shows  "  how  the  children  of  Israel  were  per- 
verted from  the  true  religion  by  converse  with  the 
heathen  nations  round  about,  from  whom  they  took 
wives  and  concubines." '  On  this  occasion  he  laid 
himself  open  to  the  severe  sarcasm  of  his  opponent, 
Sir  George  Treby,  who  observed,  "  I  did  a  little  won- 
der to  hear  merchandising  in  the  East  Indies  objected 
against  as  an  unlawful  trade,  and  did  not  expect  so 
much  divinity  in  the  argument :  I  must  take  leave  to 
say  that  this  notion  of  Christians  not  to  have  commerce 
with  infidels  is  a  conceit  absurd,  monkish,  fantastical, 
and  fanatical."  Jeffreys,  however,  was  the  judge,  and 
^d^'^tsWs  ^^  fully  adopted  the  argument  that  the  King's  license 
argument,  alonc  Can  legalize  a  trading  with  infidels  ;  adding  sen- 

I.    lo  St.  Tr.  519  ;  Lives  of  the  Chancellors,  v.  585 
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timents  wliicli  will  makt-  true  piotcclioiiisls  vcMic-ratc  ^'''Y,'' 
his  memory  :  "  This  island  supported  its  inhabitants  in 
many  ages  without  any  foreign  trade  at  all,  having  in 
it  all  tilings  necessary  for  the  life  of  man — Terra  suis 
coHtcnta  bonis,  noit  indiga  rncrcis}  And  truly  1  think,  if 
at  this  day  East  India  commodities  were  absolutely 
prohibited,  though  some  few  traders  might  be  mulcted 
of  enormous  gains,  it  would  be  for  the  general  benefit 
of  the  inhabitants  of  this  realm."  So  Ilolt  had  the  tri- 
umph, and,  I  fear,  was  not  ashamed  of  it  ;  although, 
when  he  was  himself  on  the  bench,  he  would  sooner 
have  (lied  than  have  pronounced  such  a  judgment. - 
His  most  creditable  appearance  at  the  bar  was  in  theHisargu- 

nient  in 

case  of  the  Earl  of  Macclesfield  v.   Starkey^  in   \\\\\c\\  t-'^'i 0/ 

1  •  11  -fir-         MaccUs- 

the  question  arose,  "  whether  an  action  lor  defamationyJifWv. 

,  ,    ,  ...  .  ,    .  ,         .     .       Starkey. 

could  be  maintained  against  a  grand  jurj-man  lor  join- 
ing in  a  presentment  at  the  assizes  which  charged  the 
plaintifi  and  other  gentlemen  of  the  county  of  Chester 
as  promoters  of  schism,  disaffection,  and  infidelity, 
because  they  had  signed  an  address  to  Whig  members 
of  parliament,  commending  the  principles  of  that 
party?"  Holt  was  for  the  defendant,  and,  in  a  most 
masterly  manner,  entered  into  the  distinction  between 
publications  that  are  criminatory  and  malicious,  and 
publications  that  are  criminatory  without  being  mali- 
cious ;  showing  that  no  persons  are  to  be  sued  for  act- 
ing in  the  discharge  of  their  duty  with  a  view  to  the 
public  good,  although  the  character  of  individuals 
might  thereby  be  prejudiced  ;  and  laying  down  with 
wonderful  force  the  grand  principle  on  which  the  leg- 
islature in  our  time  passed  the  act  declaring  that  the 
two  Houses  of  Parliament  have  the  right  to  publish 
whatever  they  deem  necessary  for  the  information  of 

1.  "  A  land  satisfied  with  its   own  products,  not  in  need  of  foreign 
commodities." 

2.  ID  St.  Tr.  371. 

3.  10  St.  Tr.  1351. 
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CHAf'-  the  commiinitv  without  the  danger  of  an  action  or  in- 
dictment against  their  officers.  He  succeeded  ;  less, 
probabl},  from  the  force  of  his  argument,  than  from 
the  fact  that  the  defendant  was  a  violent  Tor}-,  and 
that  the  presentment  was  highly  agreeable  to  the 
Government. 
He  has  no         Althouafh  cver  consistent  and  zealous  in  his  Whig 

association  '^  _  '^ 

with  principles,  Holt  never  associated  himself  with  Shaftes- 

Shaftes-       f  f        ' 

bury.  bury,  nor  entered  into  the  plots  which  exposed  the 
leaders  of  the  party  to  the  penalties  of  treason  ;  and, 
when  James  II.  came  to  the  throne,  so  moderate  did 
Attempt  to  he  appear  that  an  attempt  was  made  to  gain  him  over 
by''james™  to  the  Court,  and  a  hope  was  entertained  that  he 
"■  might  prove  a  useful  tool  in  carrying  on  the  scheme 

which  had  been  deliberately  concerted  for  the  subver- 
sion of  public  liberty. 

By  the  famous  Quo  Warranto,  the   charters  of 
London    had  been  adjudged  to   be  forfeited,  and  the 
appointment  of  all  the  citv  officers  was  in  the  Crown. 
Sir   Thomas  Jenner  had  accordingly  been  made  Re- 
corder by  royal  mandate,  w'ithout  the  intervention  of 
the  aldermen  or  the   common  council ;  and  when  he 
Feb.  1686.  was  promoted  to  be  a  Baron  of  the  Exchequer,  the 
polnt^'^    vacant   Recordership  was   offered    to  Mr.   Holt.     Al- 
o/i-ondon  though  not  Unaware  of  the  motive  by  which  the  Gov- 
P??*^*,  ^     ernment  was  actuated,  he  thought  he  was  not  at  liberty 

King  s  Ser-  '  o  ./ 

geant,  and  ^q  rcfusc  a  iudicial   office,  and    he   accepted    it,  fully 

knighted.  •'  - 

determined,  in  a  resolute  manner,  to  perform  its  duties. 
He  actually  seemed,  for  a  short  space,  to  be  likely  to 
April  22.  become  an  associate  of  Jeffre}^  for,  having  taken  the 
degree  of  the  coif,'  he  w^as  immediately  promoted  to 
the  high  dignity  of  King's  Sergeant,  and  had  the 
honor   of  knighthood   conferred   upon  him.     But  he 

I  .  On  this  occasion  he  gave  rings  with  this  motto — "  Deus,  Rex,  Lex," 
which  is  noticed  by  Bishop  Kennet  as  honorably  distinguished  from  that 
of  the  last  preceding  batch  of  sergeants — "A  Deo  Rex,  a  Rege  Lex," 
setting  the  King  above  the  Law. 
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was  soon  called  upon  cither  to  maintain  his  integrity    ^ni' 
and  to  sacrifice  office,  or  really  to  be  degraded  to  the 
level  of  the  corrupt  Judges  who  were   ready  to  act 
according  to  the  orders  they  received  from  the  minis- 
ters of  the  Crown. 

James  II.  hoped  to  subvert  the  religion  of  the 
country  by  the  exercise  of  his  dispensing  power,  and 
its  liberties  by  keeping  up  a  standing  army  in  time  of 
peace,  without  the  authority  of  parliament.  All  his 
Judges  in  Westminster  Hall,  with  the  exception  of 
Baron  Street,  had  decided  that,  in  spite  of  acts  of 
parliament  requiring  the  oath  of  supremacy  and  the 
declaration  against  transubstantiation,  he  might  ap- 
point a  Roman  Catholic  to  any  office,  civil,  military, 
or  ecclesiastical ;  and  all  these  perverters  of  the  laws, 
except  Chief   Justice  Herbert  and  Justice  Wythens,* 

I.  Francis  Wythens  was  of  a  family  originally  settled  in  Cheshire,  but, 
migrating  to  the  south,  one  of  them,  Robert  Wythens,  became  an  alder- 
man of  London.  His  eldest  son,  Sir  William,  was  Sheriff  of  Kent  in 
1 610,  and  dying  in  1630,  his  residence  at  Southend  in  the  parish  of  Eltham 
was  in  the  possession  of  this  judge  at  the  time  of  his  death  in  1704  ;  but 
whether  he  inherited  it  as  the  son,  or  grandson,  or  nephew  of  Sir  William 
is  uncertain.  He  was  made  a  Judge  of  the  King's  Benc'j  on  April  23, 
1683,  and  concurred  in  the  following  term  in  the  judgment  against  the 
charter  of  the  City  of  London.  In  the  other  prosecutions  during  the  life 
of  King  Charles  in  which  he  acted  as  one  of  the  judges,  though  there  is 
nothing  harsh  or  violent  in  his  observations  or  his  language  towards  the 
parties  on  their  trials,  he  was  evidently,  as  Roger  North  describes  him, 
so  weak  and  timid  a  man  that  he  had  not  the  courage  to  differ  from  his 
more  resolute  chiefs.  Consequently  he  assented  to  all  the  iniquitous 
judgments  that  disgraced  that  period,  and  incurred  a  larger  share  of  odium 
than  the  other  judges,  from  his  being,  according  to  the  form  of  the  court, 
the  mouthpiece  which  pronounced  most  of  the  sentences.  He  accompa- 
nied Chief  Justice  Jeffreys  in  his  bloody  campaign  after  the  Duke  of 
Monmouth's  rebellion,  and  continued  for  two  years  to  exercise  his  judicial 
functions  with  his  accustomed  pliancy,  till  a  sudden  boldness,  or  a  pro- 
phetic policy,  prompted  him  to  unite  with  Chief  Justice  Herbert  in  deny- 
ing that  the  King  could  exercise  martial  law  in  time  of  peace  without  an 
act  of  Parliament.  The  consequence  was  his  immediate  discharge  from 
his  office  on  April  21,  1687,  the  punishment  usually  inflicted  by  King 
James  on  the  slightest  non-compliance  with  his  will.  Shower  reports  (ii. 
49S)  that  on  the  next  day  he  came  to  Westminster  Hall  and  practised  as  a 
Sergeant,  which  seems  to  evidence  his  reliance  on  the  popularity  of  his 
decision.     As  this  sole  instance  of  his  insubordination  was  too  great  to 


144  LIFE   OF  CHIEF  JUSTICE   HOLT. 

xx'm'    ^^'^  given  an  opinion  that  an  old  statute  of  Edward 
III.  against  desertion  in  time   of  war  empowered  the 
King  to  keep  up,  and  to  rule  by  martial  law,  an  army 
raised  by  his  own  authority,  at  a  time  when  he  had  no 
foreign  enemy  and  there  was  profound  tranquillity  at 
Rerefuses  homc.     Both  these  questions  incidentally  arose  before 
IrWuao^^  Holt,  sitting  as  Recorder  at  the  Old  Bailc}-  sessions ; 
""^the"^^^    and  he  firmly  declared,  that  although  the  dispensing 
i^'d&^'^  power  claimed  by  the  Crown  had  been  applied,  from 
^^he     ancient  times,  to  statutes  imposing  pecuniary  penalties 
Rreorder    gi^'^"   to  the  King,  it  could   not   extend  to  a  statute 
imposing  a  test  to  protect  the  religion  of  the  nation : 
and  that  although  the  King  by  his  prerogative  might 
enlist  soldiers,  even  in  time  of  peace,  still,  if  there  was 
no   statute   passed  to  punish   mutiny,  and  to   subject 
them  to  a  particular  discipline,  they  could  not  be  pun- 
ished for   any    military    offence,  and    they  were  only 
amenable  to  the  same  laws  as  the  rest  of  the  King's 
subjects.     The  Recordership  of  London  being,  under 
the  existing  regime,   held  during  the    pleasure  of   the 
Crown,  Holt  was  immediately  removed   from   it,  and 
was   replaced  by  an   obscure    Sergeant-at-law,  of   the 
name  of  Tate,  who  had  the  recommendation  of  being 
ready  to  hold  that  the  King  of  England  was  as  abso- 
lute as  the  Grand  Signor. 

He  is  con-         By  a  refinement  of  malice  he  was  allowed  to  con- 
tinued in  -'  . 
his  office  of  tinue   King's  Sergeant,  for  in  the  state  prosecutions 

Sergeant,  which  werc  impending  he  was  thus  effectuallv  pre- 
vented from  acting  as  counsel  for  the  accused,  while 
it  was  unnecessary  to  employ  him  for  the  Crown. 
Accordingh",  he  was  not  trusted  with  a  brief  to  assist 
in  tr3nng  to  convict  the  Seven  Bishops  ;  and  they, 
being  deprived  of  his  advocacy,  which  they  would 
have  been  eager  to  secure,  w-ere  obliged  to  employ 

be  overlooked  by  James,  so  it  was  too  little  to  plead  in  his  favor  in  the 
next  reign,  for  he  was  one  of  the  thirty-one  persons  who  were  excepted 
out  of  the  Act  of  Indeinnity. — Foss's  Lizes  of  the  Judges. 
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several   coiiiisc'l  wlio  wtrc  suspected   to  be  under  the    yvn'i' 
influence  (jf  the  Government, — and    might  have  been 
betrayed,  if  Mr.  Somers,  till  then  unknown,  had  not 
been  added  to  their  number.' 

But  Holt  was  summoned,  in  liis  capacity  of  King's  a. d.  1688. 
Sergeant,  to  attend  the  Council  assembled  by  the 
King,  when  it  was  too  late,  to  investigate  the  circum- 
stances of  the  birth  of  the  Prince  of  Wales,  and  to  ex- 
pose the  calumnious  story  that  a  supposititious  child 
had  been  introduced  into  the  Queen's  bedchamber 
in  a  warming-pan.  He  assisted  in  examining  the 
witnesses  who  proved  so  satisfactorily  her  pregnancy 
and  her  deliverv,  and  in  drawing  up  the  declaration 
by  which  an  ineffectual  attempt  was  made  to  disabuse 
the  public  mind. 

I  do  not  find  that  Holt  joined  in  the  invitation  to^andingof 

.  the  Prince 

the  Pnnce  of  Orange,^  or  that  he  took  any  active  part  of  Orange. 
in  the  revolutionary  movement  till  after  the  flight  of 
King  James — when  the  throne,  by  all  good  Whigs, 
was  considered  vacant.  He  then  declared  that  he 
was  completely  released  from  his  allegiance  to  the  ab- 
dicated monarch,  and  exerted  himself  to  bring  about 
a  settlement  which,  disregarding  hereditary  right, 
should  establish  a  constitutional  monarchy,  justly  es- 
teemed by  him  the  best  guarantee  for  true  freedom. 

When  the  Peers  first  met  and  formed  a  provisional  Dec.  n. 

1.  The  Diary  of  the  second  Lord  Clarendon  shows  that  Holt,  as 
King's  Sergeant,  was  obliged  to  refuse  taking  a  brief  for  the  plaintiff  in 
a  suit  against  the  Queen  Dowager  Catherine  of  Braganza,  although  he 
was  not  employed  for  her.  The  noble  diarist,  not  aware  of  professional 
etiquettes,  seems  to  have  been  very  angry;  and  declares  that  the  only 
honest  lawyers  he  ever  met  with  were  two  "  thurrough  Tories"  like  him- 
self, Roger  North  and  Sir  Charles  Porter. 

2.  On  June  30,  16SS,  an  invitation  was  sent  to  William  of  Orange  to 
come  to  England  at  once  with  an  armed  force.  It  was  signed  by  seven 
persons  of  influence — the  Earl  of  Devonshire,  one  of  the  chiefs  of  the 
Whig  party;  the  Earl  of  Shrewsbury;  the  Earl  of  Danby;  Compton, 
Bishop  of  London;  Henry  Sidney,  brother  of  Algernon  Sidney;  Lord 
Lumley,  and  Edward  Russell. — Lo-cv  and Pulliiig's  Did.  of  Eng.  Hist. 
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CHAP,    oroverninent,  as  they  could  have  no  confidence  in  the 
xxin.    ^ 
Holt  acts    legal  advice  of  the  Judges,  Holt,  with  several  other 

to  the        liberal  lawyers,  attended  them  as  their  assessors,  and 
concurred  in  the  proceedings  which  terminated  in  the 
Prince  of  Orange  summoning  the  Convention  Parlia- 
ment.^ 
Jan.  22,  He   was   not    one    of   tlie    members   originally    re- 

turned to  the  House  of  Commons  on  this  occasion ; 
and  when  the  session  began,  as  King's  Sergeants  had 
been  accustomed  to  have  a  summons  to  the  House  of 
Lords,  he  took  his  place  on  the  woolsack,  from  which 
the  Judges  were  banished,  and  guided  their  Lordships 
in  the  forms  to  be  observed  in  reconstructing  the  con- 
stitution.^    But  it  was  thought  that  his  presence  in 
the  Lower  House  might  be  more  advantageous  ;  and 
Sergeant  Maynard,  who  had  been  returned   both  for 
Plymouth  and  Beeralston,  having  elected  to  serve  for 
He  is         the  former  borough.  Sergeant  Holt  was  chosen  by  the 
mlmblr^ot  latter, — which  was  represented  for  a  great  many  years 
by   such   a   succession   of   patriotic   lawyers,  that  we 
might  almost  be  reconciled  to  close  boroughs  if  the 
scandal  caused  by  them  could  be  forgotten. 
Conference        On    taking    his    seat,    he    found    the    controversy 
tiiHwo      raging  between  the  two  Houses  respecting  the  terms 
"abdka-"  i'l  which  King  James's  flight  should  be  described;  the 
!!  j"gg^."'^   Commons   having   proposed  the    expression  that  "  he 
tion."         j^jjjj  abdicated  the  throne,"  and  the  Lords  insisting  on 
the  word  "deserted."     This  was  by  no  means  a  foolish 
fight  about  equipollent  language,  as  it  is  generally  de- 
scribed ;  for  "  abdication"  was  to  lead  to  the  appoint- 
ment of   a   new   occupier  of  the  vacant  throne,  and 
"desertion"  to  the  appointment  of  a  regency  to  gov- 
ern for  the   lineal   heir.      Holt   was   deemed  a   great 
acquisition  by  the  "  abdicationists,"  and  he  was  imme- 
diately added  to  the  committee  of  managers  intrusted 
I.  5  Pari.  Hist.  19,  21,  24.  2.  Lords'  Journals,  5  Pari.  Hist.  32. 


the  Con- 
vention 
Parlia- 
ment. 
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witli  iIr'  duty  of  dcbatiiii^  tlic  question  in  open  confer-  vvm' 
enccs  with  the  opposing;  niana<;ers  of  the  Lords.  His 
speech  in  the  Painted  Chamber  (almost  the  only  speci- 
men of  his  parliamentary  powers)  is  preserved  to  us. 
He  followed  immediately  after  Mr.  Somers,  who  had 
treated  the  subject  very  learnedly,  and  thus  he  pro- 
ceeded : 

"  My  Lords,  I  am  commanded  by  the  Commons  to  assist  in  Holt's 

speech  as  a 
the  management  of  this  conference.      As  to  the   first  of  your  manatcer 

Lordships'  reasons  for  your  amendment  (with  submission  to  commons, 
your  Lordships),  I  do  conceive  it  not  sufficient  to  alter  the 
minds  of  the  Commons,  or  to  induce  them  to  change  the  word 
'abdicated'  for  your  Lordships'  word  'deserted.'  Your  Lord- 
ships first  say  that  'abdicate'  is  a  word  not  known  to  the  com- 
mon law  of  England.  But,  my  Lords,  the  question  is  not  so 
much  whether  it  be  a  word  as  ancient  as  the  common  law,  for 
the  Commons  would  be  justified  in  using  it  if  it  be  a  word  of 
known  and  certain  signification.  It  is  derived  from  dico,  an 
ancient  Latin  word,  and  it  is  frequently  used  by  Cicero  and  the 
best  Roman  writers.  But  that  it  is  a  known  English  word,  and 
of  a  known  and  certain  signification  with  us,  I  will  prove  to  you 
by  the  dictionary  of  our  countryman  IMinshew.  He  has  '  abdi- 
cate,'as  an  English  word,  and  says  that  it  signifies  to  'renounce,' 
which  is  the  signification  which  the  Commons  would  put  upon 
it.  So  that  I  hope  your  Lordships  will  not  find  fault  with  their 
using  a  word  so  ancient  in  itself,  and  with  such  a  certain  signifi- 
cation in  the  vernacular  tongue.  Then,  my  Lords,  your  objec- 
tion that  it  is  not  a  word  known  to  the  common  law  of  England, 
surely  cannot  prevail,  for  your  Lordships  very  well  know  we 
have  very  few  words  in  our  tongue  that  are  of  equal  antiquity 
with  the  common  law  ;  your  Lordships  know  the  language  of 
England  is  altered  greatly  in  the  succession  of  ages  and  the 
intermixture  of  other  nations  ;  and  if  we  were  obliged  to  make 
use  only  of  words  current  when  the  common  law  took  its  origin, 
what  we  should  deliver  in  such  a  dialect  would  be  very  difficult 
to  be  understood.  Then  your  Lordships  tell  us  that  '  abdica- 
tion' by  the  civil  law  is  '  a  voluntary  express  act  of  renunciation.' 
I  do  not  know  if  your  Lordships  mean  a  renunciation  by  forvial 
deed.  If  you  do,  I  confess  I  know  of  none  executed  by  King 
James   before  he   withdrew   from    the    realm.      But,  my  Lords, 
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CHAP,    both  by  the  civil  law,  and  by  the  common  law,  and  by  common- 
XXIII.  '  ■'  ■' 

jjQij.^        sense,  there  are  express  acts  of  renunciation  which  are  not  by 

speech,       deed  :  for,  if  your  Lordships  please  to  observe,  government  is 
continued.  '  ^  ,   ,.,  .    ,     ■  ,.     , 

under  a  trust,  and  a  deliberate  violation  of  that  trust  is  an 
express  renunciation  of  it,  although  not  by  formal  deed.  How 
can  a  man  in  reason  or  sense  more  strongly  express  a  renuncia- 
tion of  a  trust  than  by  subverting  it,  his  actions  declaring  more 
strongly  than  any  words  spoken  or  written  could  do  that  he 
utterly  renounces  it.''  Therefore,  my  Lords,  I  can  only  repeat 
in  conclusion,  that  the  doing  an  act  inconsistent  with  the  being 
and  end  of  a  thing  shall  be  construed  a  renunciation  or  abdica- 
tion of  that  thing."* 

The  Lords,  probabl)',  were  not  much  convinced  by 

such  reasoning ;    but,  finding  public  opinion  strongly 

against  them,  and   alarmed  by  William's  threat  that,  if 

a  regency  should  be  longer  struggled  for,  he  would 

return    to    Holland,    they    yielded, — the    throne    was 

formally  declared  to  be  vacant,  and    a  joint    address 

of  the  two  Houses  was  presented  to  the  Prince  and 

Princess  of  Orange,  requesting  them  to  take  possession 

of  it  as  King  and  Queen. 

Feb.  13.  No  sooner  were  they  proclaimed  than  a  patent  was 

made  out  for  Sir  John  Holt  as  their  Prime  Sergeant, 

He  takes    and  he  took  the  oaths  of  allegiance  to  them.     After  the 

to  William  "  Convention  "  had  been  turned  into  a  "  Parliament," 

an   .  ary.  j^^  spokc  Only  in  One  debate  during  the  short  time  he 

remained  a  member  of  the  House  of  Commons.     This 

Feb.  25.      was  on  the  difficult  question,  "  what  was  to   become 

in'thTde-   of  the  taxcs  which   had  been  voted  during  the  life  of 


i 


I 


bate  on  the 
taxes. 


James  H.  ?"  Sergeant  Holt  contended  that  they  were 
still  payable,  as  James  II.,  though  he  had  ceased  to 
reign,  was  still  alive,  and  that  they  passed  with  the 
Crown  to  King  William  and  Queen  Mary.  He  urged, 
with  much  subtlety,  that  the  grant  had  been  made  to 
the  Crown  of  England  during  the  life  of  an  individual, 
and,  therefore,  while    this    individual  survived,  those 

I.   5  Pari.  Hist.  70. 
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wearing  tlic  crown  were  entitled  to  liie  benefit  of  it.'    ^vm' 
The  more  prudent   course,  however,  was  adopted  of 
making    a    fresh    grant    of     the    taxes    to    the    new 
sovereigns. 

Holt   does   not   appear  to   have   taken  any   part   in  He  lakes 
framing  the  "Declaration  of  Rights  "  or  the  "  Bill  offramtnu" 
Rights."     1  do  not  think  that  he  ever  would  have  been  raiion'^r'' 
a  great  debater,  or  would  have  acquired  much  reputa-R^hu!"' 
tion  as  a  statesman.     The  felicity  of  his  lot  proved  to 
be,  that  he  was  placed  in  the  situation  of  all  others  the 
best  adapted   to  his  natural  abilities,  to  his  acquire- 
ments, and  to  his  character. 

William  and  his  ministeis  were  laudably  an.xious  to 
elevate  to  the  bench  the  most  learned  and  upright 
men  that  could  be  found  in  the  profession  of  the  law, 
the  corruption  and  incompetency  of  the  Judges  having 
been  one  of  the  chief  grounds  on  which  the  nation  had 
resolved  upon  a  change  of  dj-nasty.  Great  delibera- 
tion was  necessary  for  this  purpose,  and  fortunately 
there  was  time  to  devote  to  it.  Judicial  business  had 
been  entirely  suspended  since  the  late  King's  flight; 
and  during  Hilar}-  Term,  which  ended  on  the  12th  of 
February,  all  the  courts  in  Westminster  Hall  had  been 
closed.  After  man}-  consultations, — to  avoid  all  favor- 
itism, the  following  plan  was  adopted:  that  every -^^rjnianj.j 
Privy  Councillor  should  bring  a  list  of  the  twelve  per- p]!,^"/^,"' 
sons  whom   he   deemed  the  fittest   to  be  the  twelve '•'^^'"'^'''^ 

Judges. 

Judges ;  and  that  the  individuals  who  had  the  greatest 
number   of   suffrages   should    be   appointed.      It   is  a 
curious  fact,  that,  howsoever  the  lists  of  the  different 
Privy  Councillors  varied,  they  all  agreed  in  first  pre- 
senting the  name  of    Sir  John   Holt; — such   was    his  Holt  is  ap- 
reputation  for  law, — such  satisfaction  had  he  given  inchTer 
dispensing  justice  when  Recorder  of  London, — and  in  the 'ling's 
such  respect  was  he  held  for  his  consistent  career  inAprn'19. 

I.  5  Pari.  Hist    140,  174. 
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^^P-  public  life.  The  King  willingly  ratified  this  choice, 
and  when  the  appointment  was  announced  in  the 
"  London  Gazette  "  it  was  hailed  with  joy  by  the  whole 
nation.'  The  new  Chief  Justice  was  sworn  in  before 
the  Commissioners  of  the  Great  Seal  on  the  19th  of 
April,  and  took  his  seat  in  the  Court  of  King's  Bench 
on  the  first  day  of  Easter  Term  following.^ 
West-  According  to  the  ancient  traditions  of  Westminster 

minster         ttii        i  ••  •  ii-i-t-i  i--  i 

traditions  Hall,  the  anticipation  01  high  judicial  qualities  has 
thf^tici-  been  often  disappointed.  The  celebrated  advocate, 
hrgMudi-  when  placed  on  the  bench,  embraces  the  side  of  the 
Ues.''"  '  plaintiff  or  of  the  defendant  with  all  his  former  zeal, 
and  —  unconscious  of  partiality  or  injustice  —  in  his 
eagerness  for  victor}'  becomes  unfit  fairly  to  appreciate 
conflicting  evidence,  arguments,  and  authorities.  The 
man  of  a  naturally  morose  or  impatient  temper,  who 
had  been  restrained  while  at  the  bar  by  respect  for  the 
ermine,  or  by  the  dread  of  offending  attorneys,  or  by 
the  peril  of  being  called  to  a  personal  account  by  his 
antagonist  for  impertinence, — when  he  is  constituted  a 
living  oracle  of  the  law, — puffed  up  by  self-importance, 
and  revenging  himself  for  past  subserviency,  is  insolent 
to  his  old  competitors,  bullies  the  witnesses,  and  tries 
to  dictate  to  the  jury.  The  sordid  and  selfish  practi- 
tioner,-who,  while  struggling  to  advance  himself,  was 
industrious  and  energetic,  having  gained  the  object  of 
his  ambition,  proves  listless  and  torpid,  and  is  quite 
contented  if  he  can  shuffle  through  his  work  without 
committing  gross  blunders  or  getting  into  scrapes. 
Another,  having  been  more  laborious  than  discriminat- 
ing, when  made  a  judge,  hunts  after  small  or  irrelevant 
points,  and  obstructs  the  business  of  his  court  b}'  a 

1.  Own  Times,  iii.  6.  At  the  same  time  he  was  elected  a  Governor  of 
the  Charter-house  in  the  room  of  Lord  Chancellor  Jeffreys. — Corresp.  of 
£.  of  Oar.  ii.  276. 

2.  He  was  sworn  a  member  of  the  Pri\-}-  Council,  August  25,  16S9. 
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morbid  desire  to  investigate  fully  and  to  decide  consci-  ^Sm' 
cntiously.  The  recalcitrant  barrister,  who  constantly 
complained  of  the  interruptions  of  the  court,  when 
raised  to  the  bench  forgets  that  it  is  his  duty  to  listen 
and  be  instructed,  and  himself  becomes  a  byword  for 
impatience  and  loquacity.  He  who  retains  the  high- 
mindedness  and  noble  aspirations  which  distinguished 
his  early  career  may,  with  the  best  intentions,  be  led 
astray  into  dangerous  courses,  and  may  bring  about 
a  collision  between  difTerent  authorities  in  the  state 
which  had  long  moved  harmoniously,  by  indiscreetly 
attempting  new  modes  of  redressing  grievances,  and 
by  an  uncalled-for  display  of  heroism. 

None  of  these  errors  could  be  imputed   to  Holt.  HoU's 

merits  as  a 

rrom  his  start  as  a  magistrate  he  exceeded  the  high  Judge, 
expectations  which  had  been  formed  of  him,  and  dur- 
ing the  long  period  of  twenty-two  years  he  constantly 
rose  in  the  admiration  and  esteem  of  his  countrymen. 
To  unsullied  integrity  and  lofty  independence,  he 
added  a  rare  combination  of  deep  professional  knowl- 
edge with  exquisite  common-sense.  According  to  a 
homely  but  expressive  phrase, "  there  was  no  rubbish 
in  his  mind."  F"amiliar  with  the  practice  of  the  court 
as  anv  clerk, — acquainted  with  the  rules  of  special 
pleading  as  if  he  had  spent  all  his  days  and  nights  in 
drawing  declarations  and  demurrers, — versed  in  the 
subtleties  of  the  law  of  real  property  as  if  he  had 
confined  his  attention  to  conveyancing, — and  as  a 
commercial  lawyer  much  in  advance  of  any  of  his 
contemporaries, — he  ever  reasoned  logically, — appear- 
ing at  the  same  time  instinctively  acquainted  with 
all  the  .  feelings  of  the  human  heart,  and  versed  by 
experience  in  all  the  ways  of  mankind.  He  may  be 
considered  as  having  a  genius  for  magistracy,  as  much 
as  our  Milton  had  for  poetry,  or  our  Wilkie  for  paint- 
ing.    Perhaps  the  excellence  which  he  attained  may 


152 


REIGN   OF   WILLIAM   AND   MARY. 


CHAP. 
XXUI. 


Burnet's 
praise  of 
Holt. 


He  is 
praised 
by  the 
Tatler. 


be  traced  to  the  passion  for  justice  by  which  he  was 
constantly  actuated.  This  induced  him  to  sacrifice 
ease,  and  amusement,  and  literary  relaxation,  and  the 
allurements  of  party,  to  submit  to  tasks  the  most 
dull,  disagreeable,  and  revolting,  and  to  devote  all 
his  energies  to  one  object, — ever  ready  to  exclaim — 

..."  Welcome  business,  welcome  strife. 
Welcome  the  cares  of  ermined  life  ; 
The  visage  wan,  the  purblind  sight. 
The  toil  by  day,  the  lamp  by  night, 
The  tedious  forms,  the  solemn  prate. 
The  pert  dispute,  the  dull  debate, 
The  drowsy  bench,  the  babbling  hall, — 
For  thee,  fair  Justice,  welcome  all  !  !  !" 

Holt  derived  much  advantage  in  his  own  time 
from  the  contrast  between  him  and  the  Judges  who 
had  recently  preceded  him.  According!}-,  his  con- 
temporaries speak  of  him  wath  enthusiasm.  Burnet, 
after  giving  an  account  of  the  manner  in  which  the 
Revolution  Judges  were  selected,  sa^-s,  "  The  first  of 
these  was  Sir  John  Holt,  made  Lord  Chief  Justice 
of  England,  then  a  young  man  for  so  high  a  post,  who 
maintained  it  all  iiis  time  with  a  great  reputation 
for  capacity,  integrity,  courage,  and  despatch."  '  Said 
the  Tatler,  "  He  was  a  man  of  profound  knowledge 
of  the  laws  of  his  countr}-,  and  as  just  an  observer  of 
them  in  his  own  person.  He  considered  justice  as 
a  cardinal  virtue,  not  as  a  trade  for  maintenance. 
The  criminal  before  him  knew  that,  though  his  spirit 
was  broken  with  guilt,  and  incapable  of  language  to 
defend  itself,  his  judge  would  wrest  no  law  to  destroy 
him,  nor  conceal  any  that  would  save  him.  He  never 
spared  vice ;  at  the  same  time  he  could  see  through 
the  hypocrisy  and  disguise  of  those  who  have  no 
pretence  to  virtue  themselves  but  by  their  severity 
to  the  vicious."^ 


I.  Own  Times,  iii.  6. 


2.  Tatler,  No.  xiv. 
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The   lustre   of   liis   fame   in   later  times   has   been    9,y^,','- 
somewhat  dimmed  bv  our  being  accustomed  to  behold 


*  model  for 

ber  that  it  is  his  liglit  which  has  given  splendor  to ^^^'^^^'""k 
these  luminaries  of  the  law.  During  a  century  and 
a  half,  this  country  has  been  renowned  above  all 
others  for  the  pure  and  enlightened  administration 
of  justice;  and  Molt  is  the  model  on  which,  in  Eng- 
land, the  judicial  character  has  been  formed. 

He  complained  bitterly  of  his  reporters,  saying *■'• '^^9— 
that  the  skitiible-scanihle  stuff  which  they  published  H'y^- 
would  "  make  posterity  think  ill  of  his  understanding, 
and  that  of  his  brethren  on  the  bench."  He  chiefly 
referred  to  a  collection  of  Reports  called  "  Modern," 
embracing  nearly  the  whole  of  the  time  when  he 
sat  on  the  bench, — which  are  composed  in  a  very 
loose  and  perfunctory  manner.  More  justice  is  done 
to  him  by  Salkeld,  Carthew,  Levinz,  Shower,  and 
Skinner, — but  these  do  little  more  than  state  dryly 
the  points  which  he  decided,  and  we  should  have  been 
left  without  any  adequate  memorial  of  his  judicial 
powers  had  it  not  been  for  admirable  Reports  of  his 
decisions  published  after  his  death.  These,  beginning 
with  Easter  Term,  6  W.  &  M.,  were  compiled  by  Lord 
Raymond,'  who  was  his  pupil,  and  who  became  his 
successor.  Many  of  them  are  distinguished  by  anima- 
tion as  well  as  precision,  and  they  form  a  delightful 
treat  to  the  happy  few  who  have  a  genuine  taste  for 
juridical  science. 

In   deciding   private    rights.    Chief  Justice    Holt's  His  great 
great  achievement  was,  that  he  moulded  the  old  sys-mentin 
tem  which  he  found  established  to  the  new  wants  of  private^ 
an  altered  state  of  society.     The  rules  of  the  common"^ 

1.  Robert,  Lord  Raymond,  an  English  judge,  born  about  1673,  was 
Chief  Justice  of  the  King's  Bench  in  the  reign  of  George  L,  and  a  Privy 
Councillor.  His  "  Reports"  were  published  in  three  volumes.  Died  in 
1733. —  Thomas'  Biog.  Diet. 


154 


REIGN   OF  WILLIAM   AND    MARY. 


CHAP. 
XXIII. 


His  cele- 
brated 
judgment 
in  Coggs  V 
Bernard, 


law  had  been  framed  in  feudal  times,  when  commerce 
was  nearly  unknown  and  personal  property  was  of 
little  value.  Manufactures  were  now  beginning  to 
flourish ;  there  was  an  increased  exchange  of  com- 
modities with  foreign  countries ;  and  the  English 
colonies  in  America  were  rising  into  importance. 
Yet,  it  having  been  adjudged  in  the  Year-Books 
that  "  a  chose  in  action  (or  debt)  cannot  be  transferred, 
because  livery  of  seisin  cannot  be  given  of  it  as  of 
land,"  the  negotiability  of  bills  of  exchange  and  of 
promissor}-  notes  (or  goldsmiths'  notes,  as  they  were 
called)  was  in  a  state  of  utter  confusion,  and  nobody 
could  tell  what  were  the  liabilities  or  remedies  upon 
them.i  By  a  long  series  of  decisions,  and  bv  an  act 
of  parliament  which  he  suggested,  he  framed  the  code 
by  which  negotiable  securities  are  regulated  nearly 
as  it  exists  at  the  present  day.  He  likewise  settled 
several  important  questions  in  the  law  of  insurance, 
although  it  was  reserved  for  Lord  Mansfield  to 
expand  and  to  perfect  this  important  branch  of  our 
jurisprudence.  From  Holt's  acquaintance  with  the 
writings  of  the  civilians,  he  most  usefully  liberalized, 
defined,  and  illustrated  the  general  law  of  contracts 
in  this  country. 

The  most  celebrated  case  which  he  decided  in  this 
department  was  that  of  Coggs  v.  Bernard,  in  which  the 
question  arose,  "  whether,  if  a  person  promises  without 
reward  to  take  care  of  goods,  he  is  answerable  if  they 
are  lost  or  damaged  by  his  negligence?"  In  a  short 
compass  he  expounded  with  admirable  clearness  and 
accuracy  the  whole  law  of  bailment,  or  the  liability  of 

I.  It  was  then  doubted  whether  any  one  could  draw,  accept,  or  indorse 
a  bill  of  exchange  except  a  merchant  ?— whether  notice  of  the  dishonor  of 
a  bill  was  necessary  to  charge  the  drawer  or  indorser  ?^whether  an  in- 
dorser  was  liable  except  on  default  of  the  drawer? — whether  there  was  any 
distinction  between  foreign  and  inland  bills? — whether  interest  was  recov- 
erable on  dishonored  bills  ?  and  whether  a  promissory  note,  payable  to 
order,  was  transferable  by  indorsement  ? 
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the  person  to  whom  goods  are  delivered  for  different    yvn^' 
|)urposes  on  behalf  of  the  owner;  availing  himself  of 
his  knowledge  of  the  Roman  civil  law,  of  which  most 
English  lawyers  were  as  ignorant  as  of  the  Institutes 
of  Menu."     Thus  he  began  : 

"There  are  six  sorts  of  bailments  : — First,  a  mere  delivering  He  ex- 
goods  by  one  man  to  keep  for  the  use  of  the  owner ;  and  this  I  ja^of 
call  a  deposilum.  The  second  sort  is  where  goods  are  lent  to  a  bailment, 
friend  gratis  to  be  used  by  him  ;  and  this  is  called  commodalum, 
because  the  thing  is  to  be  restored  in  specie.  The  third  sort  is 
where  goods  are  left  with  the  bailee  to  be  used  by  him  for  hire ; 
this  is  called  localio  et  conduclio  ;  the  lender  is  called  locator,  and 
the  borrower  conductor.  The  fourth  sort  is  where  goods  are  de- 
livered to  another  as  a  pawn  to  be  a  security  to  him  for  money 
borrowed  of  him  by  the  bailor ;  and  this  is  called  in  Latin 
vadium.  The  fifth  sort  is  where  goods  are  delivered  to  be  car- 
ried, or  something  to  be  done  about  them,  for  a  reward  to  be 
paid  by  the  person  who  delivers  them  to  the  bailee.  The  sixth 
sort  is  where  there  is  a  deliver)'  of  goods  to  somebody  who  is  to 
carrv  them  or  do  something  about  them  gratis,  without  any  re- 
ward for  such  his  carriage  or  work  ;  which  is  the  present  case." 

He  then  elaborately  goes  over  the  six  sorts  of  bail- 
ment, showing  the  exact  degree  of  care  required  on 
the  part  of  the  bailee  in  each,  with  the  corresponding 
degree  of  negligence  which  will  give  a  right  of  action 
to  the  bailor.  In  the  last  he  shows  that,  in  considera- 
tion of  the  trust,  there  is  an  implied  promise  to  take 
ordinary  care ;  so  that,  although  there  be  no  reward, 
for  a  loss  arising  from  gross  negligence  the  bailee  is 
liable  to  the  bailor  for  the  value  of  the  goods. 

Sir  William  Jones-  is  contented  that  his  own  mas- 

1.  Menu  was  the  son  of  Brahma  ;  his  Institutes  are  the  great  code  of 
Indian  civil  and  religious  law. — Bmutr's  Vict,  of  PArase  and  Fable. 

2.  Sir  William  Jones  (i746-i-g4>,  Oriental  scholar,  was  born  at  Beau- 
fort Buildings,  Westminster  ;  losing  his  father  in  his  infancy,  his  educa-  ' 
tion  devolved  upon  his  mother,  a  woman  of  exceptional  ability  ;  and  his 
precocious  genius  was  encouraged  by  his  father's  scientific  friends.     He 

was  entered  at  Harrow  School  in  the  Michaelmas  Term  of  1753,  and  spent 
more  than  ten  years  there  under  the  masterships   of  Dr.   Thackeray  and 
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terly  essay  "  On  the  Law  of  Bailments  "  shall  be  con- 
sidered merely  as  a  commentary  upon  this  judgment; 
and  Professor  Stor}-,'  in  his  "  Commentaries  on  the 
Law  of  Bailments,"  represents  it  as  "  a  prodigious 
effort  to  arrange  the  principles  by  which  the  subject  is 
regulated  in  a  scientific  order." 

Holt  was  the  first  to  lay  down  the  doctrine,  which 
was  afterwards  fully  established  in  the  case  of  Somer- 
sett  the  negro,'  that  the  status  of  slavery  cannot  exist 
in  England,  and  that  as  soon  as  a  slave  breathes  the 
air  of  England  he  is  free.  The  question  originally 
arose  before  him  in  a  very  technical  shape.  In  point 
of  fact,  a  slave  had  been  sold  in  Virginia,  v/here  slavery 
was  allowed  b}'  law  ;  and,  an  action  being  brought  in 
the  Court  of  King's  Bench  for  the  price,  the  declara- 
tion stated  that  "  the  defendant  was  indebted  to  the 

Dr.  Sumner.  He  not  only  became  a  thorough  classical  scholar,  but 
learned  French  and  Italian,  and  the  rudiments  of  Arabic  and  Hebrew, 
in  his  leisure  hours.  At  the  age  of  nineteen  he  became  tutor  to  Lord 
Aithorp,  and  during  his  residence  at  Wimbledon,  in  Earl  Spencer's  fam- 
ily, he  greatly  enlarged  his  acquirements  in  Oriental  literature.  In  1769 
he  made  a  tour  in  France,  and  about  the  same  time  undertook,  at  the 
request  of  the  King  of  Denmark,  to  translate  the  history  of  Nadir  Shah 
from  Persian  into  French.  But  Jones  soon  found  that  the  study  of 
Oriental  literature,  though  it  might  bring  him  reputation,  did  not  furnish 
a  means  of  livelihood.  He  therefore  turned  his  thoughts  to  a  legal 
career,  and  was  called  to  the  bar  at  the  Middle  Temple  in  1774.  He 
became  a  profound  jurist.  In  17S0  he  published  "  An  Inquiry  into  the 
Legal  Mode  of  Suppressing  Riots,"  and  in  1781  an  essay  "On  the  Law 
of  Bailments." — Stephen's  Biog.  Diet. 

1.  Joseph  Story,  an  eminent  American  judge  and  writer  upon  juris- 
prudence, who  commenced  practice  in  1801,  and  soon  became  one  of  the 
most  distinguished  lawyers  of  the  United  States.  In  1811  he  was  nomi- 
nated Associate  Judge  of  the  Supreme  Court,  and  at  a  subsequent  period 
accepted  the  Dana  professorship  of  law  at  Harvard  University.  His  legal 
works  enjoy  a  European  reputation,  and  are  highly  esteemed  even  in 
England,  where  the  legal  literature  of  other  countries  is  less  regarded 
than  elsewhere.  His  principal  works  were,  "  Commentaries  on  the  Con- 
flicts of  Laws;"  "Commentaries  on  the  Constitution  of  the  United 
States;"  treatises  upon  Equity  Jurisprudence,  the  Law  of  Bailments,  of 
Bills  of  Exchange,  of  Promissory  Notes,  and  of  Partnership.  Born  at 
Marblehead,  Massachusetts,  U.  S.,  1779  ;  died  at  Cambridge,  near  Bos- 
ton. 1845. — Beeton's  Biog.  Diet. 

2.  20  St.  Tr.  23. 
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jjlaiiitiff  ill  \hv  parish  ol  Si.  Mary-lc-Bow,  in  the  ward  chap 
of  Cheap,  ill  the  Cit)'  of  London,  for  a  nej^ro  slave  i/uri' 
sold  and  delivered," — allegations  of  time  and  place  in 
such  proceedings  being  generally  immaterial.  But  on 
this  occasion,  after  a  verdict  for  the  plaintiff,  there  was 
a  motion  in  arrest  of  judgment  because  the  contract  in 
respect  of  whicii  the  supposed  debt  arose  was  illegal. 
Ho//,  C.  J.:  "  As  soon  as  a  negro  conies  into  England 
he  is  free ;  one  may  be  a  villein  in  England,  but  not  a 
slave.  The  action  would  have  been  maintainable  if 
the  sale  had  been  alleged  to  be  in  Virginia,  and  that, 
by  the  law  of  the  country,  slaves  are  salable  there." 
Judgvieiit  arrested^ 

Subsequently,  an  action  of  trover  was  brouglit  in  He  holds 
the  Court  of  Queen's  Bench  to  recover  the  value  of  adotsnor"^ 
negro  alleged  to  be  the  property  of  the  plaintiff,  and  negro.'' 
to  have  been  unlawfully  detained  by  the  defendant. 
The  plaintiff's  counsel  relied  upon  a  decision  of  the 
Court  of  Common  Pleas,  "  that  trover  will  lie  for  a 
negro,  because  negroes  are  heathens,  and  therefore  a 
man  may  have  property  in  them,  and,  without  aver- 
ment, notice  may  be  taken  judicially  that  negroes  are 
heathens."  But  per  Holt,  C.J.:  "  Trover  does  not  lie 
for  a  black  man  more  than  for  a  white.  By  the  com- 
mon law  no  man  could  have  a  property  in  another 
man,  except  in  special  cases,  as  in  a  villein,  or  a  captive 
taken  in  war;  but  in  England  there  is  no  such  thing  as 
a  slave,  and  a  human  being  never  was  considered  a 
chattel  to  be  sold  for  a  price,  and,  when  wrongfully 
seized,  to  have  a  value  put  upon  him  in  damages  by  a 
jury  like  an  ox  or  an  ass."'' 

He  likewise  scouted  the  doctrine  about  "  forestall- He  scoms 
ing  and  regrating,"  by  which  commerce  continued  to  trine  about 
be  cramped  down  to  the  end  of  the  reign  of  George  ingTnd^re- 
111.;    showing   that,    if   acted    upon,   every  man    who*''^^""^' 

1.  Smith  V.  Bioivn,  Cases  temp.  Holt,  405. 

2.  3  Keble,  6S5  ;  i  Lord  Raym.  146  ;  2  Lord  Raym.  1275  ;  Sa!k.  666. 
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xxm'    ^^ished  to  have  a  dish  of  fish  must  go  and  buy  it  at 
Billingsgate,'  as  it  would  be  unlawful  for  fishmongers 
to  buy  turbot  or  lobsters  there  for  the  purpose  of  sell- 
ing them  again. ^ 
His  con-  He  showed  considerable  boldness  in  deciding- that 

structionof  ^ 

the  statute  under  the  statute  of  Elizabeth,  subjecting-  to  a  penalty 

requiring  .  .     -'  *  ^  -' 

persons  to  all  who  do  not  frequent  their  parish  church  on  Sunday, 

attend  "i  r  ./  ' 

their  a    man    is   excused  who  frequents  any   other  church. 

churches,  /io//,  C.  /.:  "  Parishes  were  instituted  for  the  ease  and 
benefit  of  the  people,  and  not  of  the  parson,  that  they 
might  have  a  place  certain  to  repair  to  when  the}- 
thought  convenient,  and  a  parson  from  whom  they 
had  right  to  receive  instructions ;  and  if  every  parish- 
ioner is  obliged  to  go  to  his  parish  church,  then  the 
gentlemen  of  Gray's  Inn  and  Lincoln's  Inn  must  no 
longer  repair  to  their  respective  chapels,  but  to  their 
parish  churches ;  otherwise  they  may  be  compelled  to 
it  by  ecclesiastical  censures."^ 

He  puts  He  put  an  end  to  the  practice  which  had  hitherto 

an  end  to  .,      ,      •  t^        1         1  11*1  -ii  m         • 

iheprac-     prevailed    in    England,    and    which    still    prevails    in 

giving  evi-  France,  of  trying  to  show  the  probability  of  persons 

agai^nst       having  committed  the  offence  for  which  they  are  tried 

of'^priOT^'^  by  giving  evidence  of  former  offences  of  which  they 

d^uc™""      ^i"e  supposed  to  have  been  guilty.     Thus,  on  the  trial 

before  him  of  Harrison,  for  the  murder  of  Dr.  Clench, 

the  counsel  for  the  prosecution   calling  a  witness  to 

prove   some   felonious   design    of    the   prisoner   three 

years  before,  the  Judge  indignantly  exclaimed,  "  Hold, 

hold!  what  are  you  doing  now?     Are  you  going  to 

1.  Close  to  the  Custom-house  is  the  famous  fish-market  of  Billings- 
gate, rebuilt  1876.  Geoffrey  of  Monmouth  says  that  the  name  Billingo- 
gate  was  derived  from  Belin,  King  of  the  Britons,  A.c.  400,  having  built  a 
water-gate  here,  and  that  when  he  was  dead  his  ashes  were  placed  in  a 
vessel  of  brass  upon  a  high  pinnacle  of  stone  over  the  said  gate.  The 
place  has  been  a  market  for  fish  ever  since  i-^Si-— Jean's  IValks  in  Lon- 
don. 

2.  I  Shower,  292. 

3.  Britton  v.  Standish,  Cases  temp.  Holt,  141. 
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arraign  his   whole  life?     How  can  he  defend  himself    xxm' 
from  charges  of   which   he   has  no  notice?   and   how 
many  issues  are  to  be  raised  to  perplex  me  and  the 
jury  ?     Away,  away !    that  ought   not  to    be  ;    that  is 
nothing  to  this  matter."  ' 

He  likewise  put  an  end  to  the  revoltinsr  practice  of  He  also 

^  ^   *  puis  an  end 

trviuir  prisoners  in  fetters.     Ilearinjj  a  clanking  whentotiieprac- 

J       a   f  ...  .  t'cc  of  try- 

Cranborne,    charged    with    being    implicated    in    the  ins  pris- 
oners in 
"  Assassination  Plot,"  ^  was  brought  to  the  bar  to  be  fetters. 

arraigned,  he  said,  without  any  complaint  having  been 

made  to  him,  "  1  should  like  to  know  why  the  prisoner 

is   brought  in  ironed.     If    fetters   were  necessary  for 

his  safe  custody  before,  there  is  no  danger  of  escape 

or  rescue   here.     Let  them   be  instantly  knocked   off. 

When  prisoners  are  tried,  they  should  stand  at  their 

ease."  ^ 

A   still  more  important  improvement  in    criminal  He  sug- 

\  ^     ^  _  gests  an  act 

trials,  on  his  sueffestion,  was  introduced  by  Parliament  allowing 

^^  ^  _  ■'  .      witnesses 

passing  an  act  which,  for  the  first  time,  allowed  wit- for  the 

,,      ,     f  1  •  ,  -1  prisoner 

nesses  called   for  the  prisoner  to   be  exammed   upon  to  be 

examined 
oath.*  upon  oath. 

Holt's  associates  in  the   King's  Bench  were  ver}- His  in- 
respectable  men,   who  had  either  been    removed   for  with  his 
their  independence  by  James  H.,  or  were  selected  from  judges."^ 
the   bar   for   knowledge   and   good    character.     They 
occasionally  differed   from   him,  but  never  factiously 
combined    against   him.     We   have,  on  the  contrary, 
some  remarkable  instances  of  their  candor.     Thus,  in 
Regiiia  v.  Tiitchin,  Powys  and  Gould  having  delivered 
opinions  one  waj',  and  Powell  and  Holt  the  other,  the 
report    concludes    with    this   "  Meinoranduin :    Powys, 

1.  12  St.  Tr.  S33-S74. 

2.  The  Assassination  Plot  was  an  attempt  on  the  life  of  William  III., 
first  designed  in  1695,  but  postponed  by  William's  departure  for  Flanders. 
— Low  and  Pulling' s  Did.  of  £ng.  IJist. 

3.  13  St.  Tr.  221. 

4.  I  Ann.  St.  2,  c.  9. 
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Sv^i?"  Justice,  recanted  instanter,  and  Gould,  Justice,  hasita- 
<5i?/." '  At  times  he  was  too  subtle  and  profound  for 
them.  Of  this  Lord  Raymond  gives  an  instance  in 
language  which  shows  that  he  had  no  great  veneration 
for  the  Puisnies.  After  mentioning  a  decisive  objec- 
tion to  an  action  started  by  the  Chief  Justice,  he  says, 
"  The  three  Judges  seemed  to  be  in  a  surprise,  and  not, 
in  truth,  to  comprehend  this  objection ;  and,  therefore, 
they  persisted  in  their  former  opinion,  talking  of 
'  agreements,'  '  intent  of  the  party ^  '  binding  of  the  land' 
and  I  know  not  what;  and  so  they  gave  judgment 
for  the  plaintiff,  against  the  opinion  of  Holt,  Chief 
Justice."^ 
Weight  of  VVe  have  a  remarkable  proof  of  the  overwhelming 
ionw'th  weight  which  his  opinion  carried,  even  when  he  was 
t  e  pu  ic.  ^yj-Qj^g  ^j^  action  being  brought  against  the  Post- 
master General  for  the  loss  of  Exchequer  bills  occa- 
sioned by  the  negligence  of  an  inferior  agent  in  the 
employment  of  the  Post-office,  Holt,  b\-  a  false  analogy 
between  this  and  actions  against  the  sheriff  and  other 
officers  who  are  supposed  to  do  in  person  the  duty 
the  breach  of  which  is  complained  of,  maintained  that 
the  Postmaster  General  was  liable.  Powys,  Gould, 
and  Turton,  taking  a  juster  view  of  the  subject,  said 
that,  although  an  action  lies  against  a  public  officer  at 
the  suit  of  those  who  suffer  a  private  damage  from  his 
default,  it  must  be  brought  against  the  person  who 
has  violated  the  law ;  and  that  to  apply  the  maxim 
respondeat  superior  to  the  head  of  a  great  department 
of  the  state  would  be  injurious  to  the  individual,  and 
detrimental  to  the  public.  So  judgment  was  given  for 
the  defendant.  But,  the  plaintiff  having  declared  that 
he  would  bring  a  writ  of  error  in  the  Exchequer 
Chamber,  and,  if  necessary,  to  the  House  of  Lords,  the 

1.  6  Mod.  287. 

2.  Brewster  v.  Kitchen,  i  Lord  Raym.  322. 
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Postmaster  General  was  so  frightened,  and  considered    chap. 
it  so  certain  that  Holt  would  be  declared  to  be  in  the 
rii^lit,  tiiat,  rather  than  cr)ntinuc  the  litigation,  he  paid 
tlic  wliiiii'  ol  the  demand.' 

One  of  the  most  wliimsical  questions  which  arose 
bcfoie  him  he  thus  settled:  "If  a  man  be  hung  in 
chains  on  my  land,  after  the  body  is  consumed,  I 
shall  have  the  gibbet  and  chain  as  affixed  to  the  free- 
hold." ^ 

But,  as  a  mere  Judge  settling  civil  rights,  great  as 
were  his  merits,  he  probably  would  soon  have  been 
known  only  to  dull  lawyers  who  search  for  precedents. 
It  was  by  his  conduct  in  presiding  on  the  trial  of  state  Hiscon- 

...  .  duct  in 

prosecutions,  and   in  determining  questions  of  consti- presiding 

11  •  1-11  IT  r   ,-.      ,.  ^'  "i«  ""ial 

tutional  law  m  which  the  two  Houses  of  Parliament  of  state 
were  parties,  that  he  acquired  an  immortal  reputa- UonT" 
lion. 

During  the  two  last  preceding  Stuart  reigns,  the 
administration  of  criminal  justice  in  cases  in  which  the 
Crown  was  concerned  had  been  becoming  worse  and 
worse,  till  at  last  it  reached  the  utmost  verge  of  infamy,  jhe  most 
The  most  powerful  justification  of  the  Revolution  willjP.^^jfi'^a".' 
be  found  in  the  volumes  of  the  State  Trials ;  and  I  have  R°"of„t'k)n 
heard  the  late  Lord  Tenterden,^  a  verv  zealous  though  xr'iaf^'^'* 

1.  /.owe  V.  Sir  Robert  Cotton,  i  Lord  Raym.  646.  This  strange 
opinion  of  Holt  was  solemnly  overruled  by  the  Court  of  King's  Bench 
in  Lord  Mansfield's  time  ;  the  law  ever  since  being  considered  quite 
settled  in  favor  of  the  Postmaster  General.  IVhilfield  v.  Lord  Le  De- 
spencer,  Cowp.  754. 

2.  I  Lord  Raym,  73S.  But  the  French  courts  lately  decided  that  a 
stone  falling  from  the  heavens  belongs  to  the  finder,  and  not  to  the 
owner  of  the  field  on  which  it  falls. 

3.  Charles  Abbott,  Lord  Tenterden,  was  born  on  October  7,  1762,  in 
the  precincts  of  Canterbury  Cathedral,  where  his  father,  John  Abbott, 
carried  on  a  respectable  business  as  a  wig-maker  and  hair-dresser.  His 
mother  was  Alice,  daughter  of  Daniel  Bunce  of  the  same  city.  Having 
entered  the  grammar-school  there,  called,  from  its  foundation  by  Henry 
VIH.,  the  King's  School,  by  his  industry  and  cleverness  he  gave  such 
satisfaction  to  his  master,  Dr.  Osmond  Beauvoir,  and  to  the  reverend 
trustees  of  the  cathedral,  that  he  received  one  of  the  school  exhibitions 
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CHAP,    enlightened  defender  of  indefeasible  hereditary  rig-ht, 
<iii.  *  .  ' 

declare  that  ''  they  almost  persuaded  him  to  become  a 

Whig."     Chief  Justices,  worse  than  any  before  known, 

were  turned  out    to   make   place    for  successors   who 

were  still  more  atrocious.     From  the  proceedings  on 

the  trials  of  Alderman  Cornish  and  of  Mrs.  Gaunt  we 

may  see  that,  from  a  course  of  unblushing  violation  of 

the  rules  framed  for  the  protection  of  innocence,  the 

judges  had  lost  all  sense  o(  decency,  and  were  in  the 

habit  of  browbeating  witnesses,  insulting  juries,  and 


on  his  admission  into  Corpus  Christi  College,  Oxford,  in  March,  1781, 
where  he  immediately  obtained  a  scholarship.  At  Oxford  he  distinguished 
himself  by  gaining  the  only  two  honors  which  the  University  then  bestowed, 
the  Chancellor's  medals  for  Latin  and  English  compositions.  He  entered 
himself  at  the  Middle  Temple  on  November  16,  1787  ;  but  in  May,  1793, 
he  removed  to  the  Inner  Temple,  by  which  he  was  ultimately  called  to 
the  bar.  In  the  mean  time,  for  the  purpose  of  acquiring  a  practical 
knowledge  of  the  working  of  the  law,  he  attended  for  some  months  ihe 
office  of  Messrs.  Sandys  &  Co.,  attorneys  in  considerable  business,  and 
then  placed  himself  under  Mr.  (afterwards  Baron)  Wood,  the  leading 
pleader  of  that  day.  Such  was  his  reputation  as  a  special  pleader,  that 
no  sooner  did  he  assume  the  barrister's  gown  than  he  was  employed  as 
junior  counsel  for  the  Crown  in  all  the  numerous  state  prosecutions  for 
the  next  ten  years,  under  the  Attorney-generalships  of  Lord  Eldon, 
Lord  Redesdale,  Lord  EUenborough,  and  the  Hon.  Spencer  Perceval. 
In  1801  he  was  elected  Recorder  of  Oxford  ;  and  in  1S02  he  published  a 
work  on  "  The  Law  relating  to  Merchant  Ships  and  Seamen,"  a  treatise 
which  was  praised  by  all  jurists,  and  at  once  became  the  standard  book 
and  practical  guide  on  the  subject.  It  raised  Mr.  Abbott's  reputation 
so  high,  and  consequently  brought  him  such  an  accession  of  employment 
in  commercial  and  maritime  cases,  that  when  an  income-tax  was  imposed 
in  1807  he  returned  his  professional  receipts  during  the  previous  year  at 
8,026/.  5J-.  On  the  death  of  Mr.  Justice  Heath,  Mr.  Abbott  was  raised 
to  the  vacant  seat  in  the  Common  Pleas  on  Jan.  24,  iSi6,  receiving  the 
customary  honor  of  knighthood.  He  remained  in  that  court  little  more 
than  three  months,  removing  on  May  3,  very  unwillingly,  but  at  the 
urgent  solicitation  of  Lord  EUenborough,  to  the  Court  of  King's  Bench  as 
the  successor  of  Sir  Simon  Le  Blanc.  His  excellence  in  a  judicial  charac- 
ter was  so  prominent  that,  when  Lord  EUenborough  resigned  two  years 
and  a  half  after,  he  was  elevated  to  the  Chief  Justiceship  on  Nov.  4,  1 818. 
After  having  continued  in  the  office  for  nine  years,  and  established  his 
fame  by  the  exemplary  manner  in  which  he  fulfilled  its  duties,  the  royal 
wish  was  intimated  to  him  that  he  should  be  created  a  peer;  and  he 
was  accordingly  ennobled,  by  the  title  of  Baron  Tenterden,  of  Hendon 
in  Middlesex,  on  April  30,  1827. — Foss's  Lives  of  the  Judges. 
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seekinir  to  crusli  the  accused,  uitlioiif  any  conscious-    SU^.f- 

f^  '  XXIII. 

ncss  of  impropriety. 

Holt    had   been   Ciiief   lusticc    little  more  than   a  Trial  of 

Lord  Pres- 

vcar,  when,  as  a  Criminal  Judo;e  between  the  Crown  ton  for 

high 

and  the  subject,  his  qualities  were  put  to  a  severe  test,  treason. 
Lord  Preston,  a  Scottish  nobleman,  had  engaged  in  a  '  " 
very  formidable  conspiracy  to  dethrone  King  William 
and  to  restore  King  James.  Had  he  succeeded,  he 
would  have  been  celebrated  in  history  for  his  loyalty  ; 
and  the  first  consequence  would  have  been,  that  the 
ministers  and  judges  now  acting  under  royal  authority 
would  have  been  tried  as  traitors.  According  to 
recent  examples,  the  prisoner,  if  not  attainted  by  act 
of  parliament  without  the  form  of  trial,  ought,  after 
reading  some  depositions  against  him  taken  in  his 
absence,  and  the  examination  of  a  pretended  accom- 
plice, to  have  been  stopped  as  often  as  he  attempted 
to  speak  in  his  defence ;  and,  upon  a  verdict  of  guilty 
by  a  packed  jury,  to  have  been  led  off  to  execution. 
But  this  was  a  new  era  in  our  juridical  annals.  Lord 
Preston  had  quite  as  patient  and  as  fair  a  trial  as  any 
prisoner  would  have  before  Lord  Denman  in  the  reign 
of  Queen  Victoria.  He  first  resolutel}'  insisted  that 
he  was  not  liable  to  be  tried  in  this  fashion,  because  he 
was  a  peer  of  Scotland.  When  his  plea  was  properly 
overruled,  he  expressed  some  apprehension  that  he 
might  have  given  offence  by  his  pertinacity;  but  the 
Chief  Justice  mildly  observed,  "  My  Lord,  nobody 
blames  you,  though  your  Lordship  do  urge  matters 
that  cannot  be  supported;  and  we  shall  take  care  that 
they  do  not  tend  to  your  Lordship's  prejudice.  We 
consider  the  condition  you  are  in  ;  you  stand  at  the 
bar  for  your  life :  you  shall  have  all  the  fair  and  just 
dealings  that  can  be ;  and  the  Court,  as  in  duty  bound, 
will  see  that  you  have  no  wrong  done  you."  Although 
a  clear  case  for  the  Crown  was  made  out  by  witnesses 
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V".'^'^    of  undoubted  credit,  and  the  Chief  Justice  summed  up 
will.  •'  ^ 

Lord  Pres-  the  evidence  with  perfect  accuracy  and  fairness,  the 
continued',  prisoner  repeatedl}^  interrupted  him.  Holt,  C.J.:  "  In- 
terrupt me  as  much  as  you  please,  if  you  think  I  do 
not  observe  right;  I  assure  you  I  will  do  you  no  wrong 
willingly."  Lord  Preston :  "  No,  my  Lord,  I  see  it  well 
enough  that  your  Lordship  would  not."  When  the 
jury  were  about  to  retire  to  consider  of  their  verdict, 
Lord  Preston  requested  to  speak  again,  although  he 
had  been  before  fully  heard.  No/t,  C.J.:  "It  is  con- 
trary to  the  course  of  all  proceedings  to  have  any  thing 
said  to  the  jury  after  the  Court  has  summed  up  the 
evidence ;  but  we  will  dispense  with  it :  what  further 
have  you  to  say?"  Lord  Preston:  "I  humbly  thank 
your  Lordship ;  I  am  not  acquainted  with  such  pro- 
ceedings, but,  whatsoever  my  fate  ma}-  be,  I  cannot 
but  own  that  I  have  had  a  fair  trial  for  my  life."  He 
was  then  patiently  heard,  and  he  chiefly  complained  of 
some  harsh  treatment  he  had  experienced  from  the 
new  Government  when  he  wished,  as  he  alleged,  to 
live  quietly  in  the  country.  Holt,  C.J.:  "  Suppose  your 
Lordship  did  think  yourself  hardh*  used,  yet  your 
Lordship  must  remember  it  was  in  a  time  of  danger 
your  Lordship  was  taken  up,  and  you  had  showed 
your  dissatisfaction  with  the  present  Government; 
and,  therefore,  the)-  were  not  to  be  blamed  if  they 
secured  themselves  against  you."  The  jury,  without 
hesitation,  found  a  verdict  of  Guilty  ;  but,  with  the 
entire  concurrence  of  the  Chief  Justice,  the  prisoner 
afterwards  received  a  free  pardon.' 

When   Charnock,^  and   the  other  conspirators  en- 

1.  12  St.  Tr.  646-S22  ;  Lives  of  the  Chancellors,  iv.  103. 

2.  Robert  Charnock,  or  Chernock  (1663  ?-i6g6),  Vice-president  of 
Magdalen  College,  Oxford,  and  Jacobite  conspirator,  was  the  son  of 
Robert  Charnock  of  the  county  of  Warwick,  and  matriculated  at  Mag- 
dalen College,  O.xford,  May  27.  16S0.  In  16S6  he  was  elected  Fellow 
of   his   college  by   royal    mandate,  and  soon    after  declared   himself  a 
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gaji;ed  in  the  attempt  upon  the  life  of  King  William,  ^"^,','- 
came  to  be  tried  before  him,  although  he  was  obliged  a.d.  1696. 
to  refuse  them  a  copy  of  the  indictment  and  the  assist- oiamoc*. 
ance  of  counsel  because  the  statute  to  regulate  trials 
for  high  treason  had  not  come  into  operation,  he 
conducted  the  trial  with  the  utmost  impartiality  and 
moderation,  and  in  strict  conformity  to  the  rules  of 
evidence  as  we  now  understand  them.  At  the  same 
time,  he  answered  with  firmness  the  objection  that 
"  words  cannot  amount  to  treason,"  marking  the  dis- 
tinction whether  the  %vords  have  reference  to  an  act. 
Holt,  C.  J.:  "  Now  I  must  tell  you,  gentlemen,  it  is 
true  in  some  cases  that  words,  however  seditious,  are 
not  treason ;  for  such  words  loosely  spoken,  without 
relation  to  an)-  act  or  design,  are  only  a  misdemeanor. 
But  arguments,  and  words  of  persuasion,  to  engage  in 
a  design  on  the  King's  life,  and  directing  or  proposing 
the  best  way  for  effecting  it,  are  overt  acts  of  high 
treason.  If  two  agree  together  to  kill  the  King, 
though  the  agreement  be  verbal  onl}-,  they  are  guilty 
of  this  offence  ;  consulting  together  for  such  a  pur- 
pose, though  there  is  nothing  reduced  to  writing,  and 
nothing  done  upon  it,  is  an  overt  act  of  high  treason."* 

Roman  Catholic.  He  became  a  priest  about  the  same  time.  On  the 
death  of  the  President  of  Magdalen,  Dr.  Henry  Clarke,  Charnock  vigor- 
ously aided  James  H.  in  his  attempt  to  force  on  the  college  a  president 
of  his  own  choosing.  Later,  a  royal  mandate  constituted  him  Vice- 
president  of  Magdalen,  but  on  Oct.  25,  1688,  he  was  expelled.  In  1692 
his  enthusiasm  for  the  Jacobite  cause  led  him  to  adopt  the  desperate 
device  of  attempting  the  assassination  of  William  HI.  The  plot  being 
discovered,  capital  sentence  was  passed,  and  he  was  drawn,  hanged,  and 
quartered  at  Tyburn.  On  the  scaffold  he  handed  a  paper  to  the  sheriff 
in  which  he  acknowledged  his  guilt,  but  exculpated  James  II.  and  the 
English  Roman  Catholics  from  any  share  in  the  conspiracy. — Stephen's 
Xat.  Biog. 

I.  12  St.  Tr.  1451.  Afterwards,  on  the  trial  of  Sir  William  Parkyns, 
concerned  in  the  same  plot.  Holt,  in  commenting  on  the  treasonable  con- 
sult, observed, — "  But,  says  Sir  William  Parkyns,  '  this  is  only  words, 
and  words  are  not  treason  ;'  they  are  words  that  relate  to  acts,  and,  if 
you  believe  that  they  were  spoken,  they  amount  to  treason." — 13  St.  Tr. 
132.     These  passages,  if  cited,  might  have  considerably  shortened  cer- 
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CHAP.    Xhe  prisoners  were  very  justly  found  guilty,  and  exe- 
cuted. 
Rexv.  Before  Ambrose  Rookwood,  implicated  in  the  same 

Rookwood. 

conspirac\-,  could  be  brought  to  trial,  the  statute  for 
regulating  trials  for  high  treason  had  come  into  opera- 
tion ;  and  Sir  Bartholomew  Shower,  being  assigned 
as  counsel  for  him,  was  making  some  apologies  for  the 
boldness  of  the  line  of  defence  adopted.  Holt,  C.J.: 
"  Never  make  apologies,  Sir  Bartholomew,  for  it  is  as 
lawful  for  you  to  be  of  counsel  in  this  case  as  it  is  in 
any  other  case  in  which  the  law  allows  counsel.  It  is 
expected  you  should  do  your  best  for  those  you  are 
assigned  to  defend  against  the  charge  of  high  treason 
(though  for  attempting  the  King's  life),  as  it  is  ex- 
pected in  an\-  other  case  that  30U  do  your  duty  to 
}'our  client."  ^  He  summed  up,  however,  with  energy, 
taking  care,  as  he  alwa^-s  properly  did,  to  assist  the 
jury  in  coming  to  a  right  conclusion.  Thus  he  began : 
"  The  prisoner  is  indicted  for  high  treason  in  design- 
ing and  compassing  the  death  of  the  King,  which  was 
to  be  effected  b)-  an  assassination  in  the  most  barbar- 
ous and  wicked  manner,  being  to  surprise  the  King 
and  murder  him  in  his  coach.  The  question,  gentle- 
men, is,  whether  this  prisoner  be  guiltv  of  the  crime, 
or  no  ?"  ^ 

Holt's  conduct,  in  presiding  at  these  trials,  was 
applauded  even  by  the  Tories.  But  a  charge  was 
brought  against  him,  by  Ralpii,  of  straining  the  law 
of  high  treason  to  please  the  Government  in  the  case 
of  Sir  John  Freind.'     The   bigoted   historian,  having 

tain  debates  in  the  House  of  Commons  in  the  session  of  1848,  on  the 
"  Bill  for  the  Protection  of  the  Crown  and  Government." 

1.  13  St.  Tr.  154. 

2.  13  St.  Tr.  263. 

3.  13  St.  Tr.  I.  Sir  John  Freind  (</.  I6g6),  conspirator,  was  the  eldest 
son  of  John  Freind,  a  brewer,  who  resided  in  the  precinct  of  St.  Catha- 
rine's, near  the  Tower  of  London.  He  followed  his  father's  business,  and 
amassed   considerable  wealth.       Though  avowedly  a   Protestant,  he   re- 
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bitterl}'  censured  the   conviction,  says,   witli   affected    chap. 
candor,  "  The  Lord  Chief  Justice   Holt,  who  presided  vindica- 
on  this  occasion,  has  in  general   the  character  of  an  n'ou'for 
uprif^lit  jud<je;    but  almost   all  law3X'rs  have  narrow  faui 'down 
minds,  and,  by   the  whole  drift  of  their  studies,  hnd  sfr  j'ohn" 
themselves  biassed  to  adhere  to  the  King  agair  it  thcc^"''* 
prisoners."     The  direction  given   to  the  jury  on  this 
occasion,  when  examined,  will  be  found  quite  unexcep- 
tionable.    The   prisoner  was  indicted  for  compassing 
the  King's  death,  and  was  clearly  proved  to  have  had 
the  design  of  dethroning  him.     An   overt  act   relied 
upon   was,  despatching  a  deputy  to   France  to  invite 
the    French    King    to   send    over   an    army    to    assist 
those  confederated  against  the  Government.     Having 
summed  up  the  evidence,  the  Chief  Justice  said  : 

"  Now,  Sir  John  Fieind  insists,  as  a  matter  of  law,  that  as  His  dis- 
tlie  statute  of  Edward  III.  makes  two  treasons,  one  compassinaru""'"" 

'  r  o  between 

the  death  of  the  King,  and  another  the  levying  of  war  ;  and  as  the  levying 

,,,.,.,.  ,  .  of  war  and 

wai  was  not  actually  levied  m  this  case,  a  bare  conspiracy  or  a  bare 
design  to  levy  war  does  not  come  within  this  law  as-ainst  treason,  j^^'^"  '° 

^  do  so. 

I'or  that  I  must  tell  you,  gentlemen,  that  if  there  be  only  a  con- 
spiracy to  levy  war,  it  is  not  treason  ;  but  if  the  design  be  either 
to  kill  the  King,  or  to  depose  him,  or  imprison  him,  or  put  any 
force  or  restraint  upon  him,  and  the  way  or  method  of  eflecting 
the  object  is  by  levying  war,  then  the  conspiracy  to  levy  war  for 
that  purpose  is  high  treason,  though  no  war  be  levied  ;  for  such 
conspiracy  is  an  overt  act,  proving  the  compassing  the  death  of 
the  King.  If  a  man  designs  the  death,  deposition,  or  destruc- 
tion of  the  King,  and,  to  effect  the  design,  agrees  and  consults 
to  levy  war, — that  this  should  not  be  high  treason,  no  war  being 
actually  levied,  is  a  very  strange  doctrine,  and  the  contrary  has 

mained  a  faithful  adherent  of  James  II.,  by  whom  he  was  knighted  Aug. 
3,  1685.  He  refused  to  take  any  share  in  the  infamous  plot  against  the 
life  of  William  III.,  although  he  kept  the  secret.  On  the  discovery  of  the 
conspiracy,  he  was  arraigned  for  high  treason  at  the  Old  Bailey,  March 
23,  i6g6,  and  was  denied  the  assistance  of  counsel  by  Chief  Justice  Holt. 
The  act  which  allowed  counsel  incases  of  treason  came  into  operation  two 
days  later  (March  25).  Freind  was  convicted  and  sentenced  to  death. 
His  life  might  yet  have  been  spared  had  he  not  manfully  refused  to 
betray  his  confederates  to  a  committee  of  the  House  of  Commons. — 
Stephen  s  Nat.  Biog. 
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^^■f,^'  always  been  held  to  be  law.  There  may  be  war  levied  without 
any  design  upon  the  King's  person  or  endangering  of  it,  which, 
if  actually  levied,  is  high  treason  ;  but  a  bare  design  to  levy  war, 
without  more,  does  not  amount  to  that  offence.  " 

This  distinction  is  fully  justified  by  prior  authori- 
1  he  pre-     tics,  and  has  ever  since  been  adhered  to.     Erskine,  in 

ceding  pas- 

.sage  cited    his  Celebrated  defence  of  Hardy,'  actually  cites  this 

with  ap-  .   ,  .  T  /  T     1       1 

piauseby  ycry  passagc  with  applause, — saying,  "It  1  had  any 
thing  at  stake  short  of  the  life  of  the  prisoner,  I  might 
sit  down  as  soon  as  I  have  read  it ;  for  if  one  did  not 
know  it  to  be  an  extract  from  an  ancient  trial,  one 
would  say  it  was  admirably  and  accurately  written  for 
the  present  purpose."  - 

1.  Thomas  Hardy  (1752-1S32I,  Radical  politician,  was  born  iti  the  par- 
ish of  Larbert,  Stirlingshire.  He  learned  the  shoemaker's  trade,  and  in 
1791  he  set  up  a  bootmaker's  shop  at  Xo.  9  Piccadilly.  Soon  afterwards 
he  began  to  take  an  active  interest  in  politics.  In  January,  1792,  Hardy 
with  a  few  friends  founded  "  The  London  Corresponding  Society,"  with 
the  object  of  promoting  parliamentary  reform.  The  first  address  of  the 
society,  signed  by  Hardy  as  secretaiy,  and  dated  April  2,  1792,  was  dis- 
tributed throughout  the  country  in  the  form  of  handbills.  On  Sept.  27 
a  congratulatory  address  to  the  National  Convention  of  France  was 
agreed  to  by  the  society,  and  before  the  end  of  the  year  it  was  in  corre- 
spondence with  "every  Society  in  Great  Britain  which  had  been  instituted 
for  the  purpose  of  obtaining  by  legal  and  constitutional  means  a  Reform 
in  the  Commons'  House  of  Parliament"  (Hardy,  Memoir,  p.  24).  In 
December,  1793,  the  Edinburgh  convention  was  dispersed,  and  Margarot 
and  Gerrald,  the  delegates  from  the  London  Corresponding  Society,  were 
arrested.  It  was  accordingly  settled  that  another  convention  should  be 
held  in  England,  to  which  the  Scottish  societies  should  send  delegates. 
This  the  Government  determined  to  prevent,  and  on  May  12,  1794,  Hardy 
was  arrested  on  a  charge  of  high  treason,  and  his  papers  seized.  On  Oct. 
2S  his  trial  began,  and  lasted  eight  days,  when  he  was  acquitted.  —  Slfp/ien's 
Nal.  Blog. 

2.  13  St.  Tr.  1-64.  The  late  statute,  11  Vict.  c.  12,  will  probably  for 
ever  put  an  end  to  such  questions,  as  we  shall  henceforth  have  no  trials 
for  high  treason  unless  where  there  has  been  an  actual  design  against 
the  person  of  the  sovereign,  or  an  actual  levying  of  war,  or  an  actual 
adhering  to  the  King's  enemies.  Conspiracies  to  bring  about  a  revolu- 
tion in  the  government,  or  to  levy  war,  will  henceforth  be  prosecuted  as 
felonies.  This  appears  to  me  to  be  a  great  improvement  in  our  criminal 
code.  The  construction  put  upon  the  statute  of  Edward  III.,  that  a  con- 
spiracy to  levy  war  was  an  overt  act,  to  prove  a  compassing  of  the  King's 
death,  was  very  strained  and  far-fetched.  Different  offences  against  the 
state  are  now  properly  discriminated,  and  between  treason  and  misde- 
meanor an  intermediate  class  is  established,  with  easy  means  of  prosecu 
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Witlioiil    meaning    aiiv   rctkctiun   upon    Holt,   wlio    £IJ{\^ 
always   maintained    iiis   character   as   a  good    Whig,  lubertyof 

,   .       ,  .  !        iM  r     1       '^^  press  ill 

must  mention  his  doclnne  respecting  the  hberty  ol  thethereitjn 
press,  which  shows  that,  in  the  second  reign  after  thcAnner^ 
Revolution,  tiie  legal  right  of  political  discussion  had 
not  yet  been  acquired.     If  tliis  doctrine  were  now  acted 
upon,    the    "  Government    Journal,"    which    supports, 
through  thick  and  thin,  all  the  measures  of  the  admin- 
istration for  the  time  being,  would  have  a   monopoly, 
and    there    is    hardly    a    newspaper    published    in    the 
United  Kingdom   which  might  not  be  prosecuted  as 
libellous.      On  tiie  trial  of  the  printer  of  the  Obser-ad- 1704- 
VATOR  for  an  article  abusing  Queen  Anne's  ministers 
pretty  freelv,  but  in  language  which  we  should  con- 
sider very   innocent,   the  defendant's  counsel   having 
attempted  to  justify  it.  Holt,  C.  J.,  observed :  "I  am  Holt's 

^  ■^  ...  .  .        doctrine. 

surprised  to  be  told  that  a  writing  is  not  a  libel  which 
reflects  upon  the  government,  and  endeavors  to  possess 
the  people  witii  the  notion  that  the  government  is 
administered  by  ccjrrupt  persons.  If  writers  should 
not  be  called  to  account  for  possessing  the  people 
with  an  ill  opinion  of  the  government,  no  government 
can  subsist.  You  are  to  consider  whether  the  words 
which  I  have  read  to  you  do  not  tend  to  beget  an 
ill  opinion  of  the  administration  of  the  government. 
Their  purport  is,  that  '  those  who  are  employed  know 
nothing  of  the  matter,  and  those  who  do  know  are  not 
employed  ;  that  men  are  not  adapted  to  offices,  but 
offices  to  men,  out  of  a  particular  regard  to  their 
interest  and  not  to  their  fitness."  "  The  defendant  was 
accordingly  found  guilty.' 

tion  and  an  appropriate  punishment.  The  conviction  of  Mitchell  \ypon 
this  statute  has  proved  its  efficacy.     (May  29,  184S.) 

I.  14  St.  Tr.  1 1 28.  But,  although  such  was  considered  the  letter  of 
the  law,  the  periodical  press  was  much  less  decorous  than  at  the  present 
day,  and  the  private  life  of  public  men  was  then  mercilessly  exposed  and 
traduced.  Any  one  now  writing  of  political  opponents  as  Swift  did  of 
Somers  and  Cowper,  with  whom  he  had  been  on  terms  of  intimate  friend- 
ship, would  be  expelled  from  society. 
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CHAPTER    XXIV. 

CONTINUATION  OF  THE  LIFE  OF  LORD  CHIEF  JUSTICE 
HOLT  TILL  THE  TERMINATION  OF  HIS  CONTESTS 
WITH   THE   TWO    HOUSES   OF   PARLIAMENT. 

CHAP.         I  NOW  come  to  Holt's  contests  with  the  two  Houses 
XXIV.    ^£  Parliament,  from  which  his  popularitv  has  princi- 

Holt's  con-  r     r  J  r 

testwith     pally  arisen.     The  iirst  was  with  the  House  of  Lords, 

the  House    *        -^ 

of  Lords  in  and  throusfhout  the  whole  of  it  he  conducted  himself 

/iexv.  * 

Knoviiiys.  most  laudabl}" — strictly  confining  himself  within  the 
jurisdiction  of  his  court,  and,  while  he  nobl\-  vindicated 
his  own  independence,  never  seeking  an  opportunity 
for  display  or  v/antonly  hazarding  a  collision  between 
rival  authorities. 

A.D.  1694.  An  indictment  for  murder  ha\ing  been  found 
against  Charles  KnowUys,  Esq..  and  removed  by  cer- 
tiorari into  the  Court  of  King's  Bench,  he  pleaded 
in  abatement  "  that  he  was  a  peer  of  the  realm,  and 
ought  to  be  tried  by  his  peers,  being,  as  of  right.  Earl 
of  Banbury,  and  lineally  descended  from  William 
KnowUys,  created  Earl  of  Banbury  by  King  Charles 
II."  The  replication  stated.  "  that  the  prisoner  had 
presented  a  petition  to  the  Lords  spiritual  and  tem- 
poral, praying  that  he  might  be  tried  by  them  on  this 
charge,  and  that  parliament  had  thereupon,  secundum 
legem  et  consuetudinem,  resolved  that  he  had  no  right 
to  the  Earldom  of  Banbury."  There  was  a  demurrer 
to  the  replication,  and  the  Lords  very  absurdly  were 
much  offended  that  the  Court  of  King's  Bench  did  not 
instantly,  in  conformity  to  this  resolution,  overrule  the 
plea.  But,  after  solemn  argument,  Holt  gave  judg- 
ment that  the  plea  was  good,  and  the  replication  bad 
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—  mainly  upon  tlic  ground  tliat  this  could  not  be  con-    chap. 
sidered  res  judicata — as  the  Lords  had  no  authority  \.ORexv. 
decide  a  question  of  peerage  exccj)!   on   a  reference  continued. 
from  the  Crown,  and,  therefore,  that  their  resolution 
respecting  the  Earldom  of  Banbury  was  a  proceeding 
coram  nonjiidice,^  and  a  nullity.     Having  clearly  shown 
that  the  Lords  had  no  original  jui'isdiction  on  the  sub- 
ject, and  that  the  question  of  the  prisoner's  right  to 
be  tried  as  a  peer  had  never  been  judicially  brought 
before  them,  he  observed, — 

"I  admit  that  the  House  of  Peers  has  jurisdiction  over  its 
own  members,  and  is  a  supreme  court  ;  but  it  is  the  law  which 
has  vested  them  with  such  ample  authority,  and  therefore  it  is 
no  diminution  to  their  power  to  say  that  they  ought  to  observe 
the  limits  prescribed  for  them  by  this  lavv,  which,  in  other 
respects,  hath  made  them  so  great.  As  to  the  averment  in  tiie 
replication  that  the  judgment  was  ^secundum  legem  el  consuelu- 
dinem parliamenli,'  I  know  no  reason  for  its  introduction  by  the 
King's  counsel  unless  they  thought  to  frighten  the  Judges  :  but 
I  regard  it  not  ;  for  though  I  have  great  respect  and  deference 
for  the  Houses  of  Parliament,  yet  I  sit  here  to  administer  justice 
according  to  the  law^  of  the  land,  and  the  oath  I  have  sworn. 
Inheritances  are  to  be  determined  not  by  the  custom  of  parlia- 
ment, but  by  the  common  law  of  England,  which  is  the  birth- 
right of  every  Englishman.  Custom  ought  to  consist  in  usage, 
and  I  desire  to  see  the  precedent  of  such  judgments.  No  prece- 
dent hath  been  alleged  to  warrant  the  determining  inheriiances 
origmiLWy  per  legem  parliatiien/i.  If  inheriiances  were  determi- 
nable by  the  Lords  without  their  having  jurisdiction,  they  would 
have  uncontrollable  power,  and  '  res  est  misera.  ubi  /us  est 
vagU7?i. '  "  ^ 

So  judgment  was  given  in  favor  of  the  plea  in 
abatement,  and  the  prisoner  was  discharged  with(jut 
being  tried. 

It  is  quite  clear  that  Holt  had  not  in  the  slightest 
degree  encroached  on  the  privileges  of  the  House  of 

1.  "  Before  one  who  is  not  a  judge  " — before  an  improper  tribunal. 

2.  "  It  is  an  unfortunate  state  of  affairs  when  justice  is  unsettled." 


172  REIGN   OF    WILLIAM    III. 

xxrv'  Lords.  His  court  had  jurisdiction  of  the  murder  only 
upon  the  supposition  that  the  party  accused  was  a 
commoner,  and,  unless  a  sufficient  answer  was  given  to 
the  plea  that  he  was  a  peer,  its  jurisdiction  was  gone. 
The  resolution  of  the  Lords  on  his  petition,  being  a 
proceeding  coram  nonjudice,  was  no  answer  at  all,  and 
the  trial  before  the  King's  Bench  therefore  could  not 
possibly  go  on. 

Knowllys,  when  set  at  liberty,  still  assumed  the  title 

of  Earl  of  Banbury,  and,  two  or  three  years  afterwards, 

he  petitioned  the  Crown  for  a  writ  of  summons  that 

he  might   take  his  seat  as  a  peer.     This  was  regularly 

referred  to  the  House  of  Lords,  who  found  themselves 

in  a  great  puzzle ;  for,  although  they  now  clearly  had 

jurisdiction   to  examine  and  decide   upon   the  claim, 

they  were  unwilling  to  confess  that  their  former  deter- 

Hoit  is       mination  was  invalid.     They  very  foolishly  resolved  to 

b^foreT^    wreak  their  vengeance  upon  Lord  Chief  Justice  Holt, 

of^Fr^'i- ^^  and   they   made  an  order  that  he  should  attend   the 

fK^s,       Committee   of    Privileges  appointed    to  con.sider   the 

•697-98-     claim.     He  attended  accordingly,  when  the  Chairman 

of  the  Committee  thus  addressed  him : 

"My  Lord  Chief  Justice  Holt  :  Their  Lordships  have  per- 
used the  record  of  the  Court  of  King's  Bench  relating  to  the 
trial  of  the  person  who  calls  himself  Earl  of  Banbury  for  murder, 
from  which  it  appears  that  the  Court  of  King's  Bench  thought 
fit  to  quash  the  indictment  against  the  said  person  there  called 
Charles  Knowllys,  Esq.,  although  the  House  of  Lords  had  de- 
termined that  he  had  no  right  to  the  title  of  Earl  of  Banbury. 
You  are  now  desired  to  give  their  Lordships  an  account  why 
that  Court  whereof  you  are  Chief  Justice  hath  so  done. "  Holt, 
C.  J. :  "I  acknowledge  the  thing.  I  gave  the  judgment,  and  I 
gave  it  according  to  my  conscience.  We  are  trusted  with  the 
law  ;  we  are  to  be  protected  and  not  arraigned  ;  we  are  not  to 
give  the  reasons  for  our  judgment  in  this  fashion,  and  therefore 
I  desire  to  be  excused  giving  any." 

He  was  directed  to  withdraw,  and,  after  some  de- 


n  '\?i^ 


Philip  Earl  of  Hardwigke. 
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liberation  among  the   members  of  the  Committee,  he    t;."^''- 
was  called  in  again,  and  asked  with   much   solemnity  Account  of 
"  if  he  persisted  in  the  answer  he  had  given  ?  "  raiL-nm^n't 

Tj  It    r*     T  T-i  J  before  a 

ttoll,  L.  J. :   "  1  he  record  shows  the  judgment  I  gave.      It  Committee 
would  be  submitting  to  an  arraignment  for  having  given  judg- °egL?con- 
ment  according  to  law,  if  I  should  give  any  reasons   here.      I  '■""«'• 
gave  my  reasons  in  another  place  at  large.      If  your  Lordships 
report  this  my  refusal  to  the  House,  I  should  be  glad  to  know 
when  you  do  so,  that  I  may  then  desire  to  be  heard  in  point  of 
law.     The  judgment  is  questionable  in  a  proper  method  by  writ 
of  error ;  but  I  am  not  to  be  thus  questioned.      I  am  not  any 
way  to  be  arraigned  for  what   I  do  judicially.      The  judgment 
may  be  arraigned  in  a  proper  manner,  and  then,  being  asked,  I 
will  state  to  your  Lordships   the  reasons  on  which   it  rests.     I 
might  answer  if  I  would,  but  I  think  it  safest  to  keep  myself 
under  the  protection  the  law  has  given  me.      I  look  upon  this 
as  an  arraignment  ;  I  insist  upon  it,  if  I  am  arraigned,  I  ought 
not  to  answer." 

The  Committee  having  reported  these  proceedings 
to  the  House,  a  resolution  was  passed  "  to  hear  the 
Lord  Chief  Justice  as  to  this  point,  whether  he  did 
right  in  refusing  to  give  account  to  the  Committee  of 
his  reasons  for  his  judgment  in  the  King's  Bench,  in 
relation  to  quashing  the  indictment  for  murder  against 
a  person  who  claimed  to  be  Earl  of  Banbury."  Lord 
Chief  Justice  Holt  attending,  and  being  called  on,  the 
Lord  Keeper  said  to  him, — 

"You  are  required  to  give  an  account  why  you  refused  to 
answer  the  questions  put  to  you  by  a  committee  of  this  House. 
You  expressed  a  wi.sh  to  be  heard  when  the  report  was  made, 
and  their  Lordships  have  now  sent  for  you  to  know  the  reasons 
why  you  did  not  think  fit  to  communicate  to  the  committee  the 
reasons  for  your  judgment."  Holl,  C.  /.  :  "My  Lords,  I  have 
only  respectfully  to  adhere  to  what  I  addressed  to  the  commit- 
tee, which  has  been  truly  reported  to  your  Lordships'  House. 
Your  Lordships  constitute  the  highest  court  known  in  this  king- 
dom before  which  all  judgments  may  be  brought ;  and  your 
Lordships  may  affirm  or  reverse  them  as  seems  you  good.  I 
and  my  brother  judges,  according  to  immemorial  usage,  have  a 
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CHAP,    summons  to  attend  in  this  House  ad  consulendum.'^     Your  Lord- 
ships have  an    undoubted  right    to  ask   our  opinion,  with  our 
Account  of  reasons,  on  any  question  of  law  which  comes  judicially  before 
raf-Timeiit  ^^^^     ^^  ^  ^^"^  °^  error  should   be  brought  before   your  Lord- 
before  a      ships  in  Rex  v.  Knowllys,  and  your  Lordships  ask  mv  opinion 

Committee  .       ,       .„  m,.       ,  ,         ,  ,.,'., 

of  Privi-  upon  It,  1  Will  most  wiUmgly  render  the  reasons  which  mduced 
t?nue'd*^°°"  "^^'  according  to  my  conscience,  to  give  judgment  for  the  pris- 
oner. But  I  never  heard  of  any  such  thing  demanded  of  any 
judge  as  that,  where  there  is  no  writ  of  error  depending,  he 
should  be  required  to  give  reasons  for  his  judgment.  I  did 
think  myself  not  bound  by  law  to  answer  the  questions  put  to 
me.  What  a  judge  does  honestly  in  open  court,  he  is  not  to  be 
arraigned  for. " 

A  debate  ensued,  and  directions  were  given  to  the 
Lord  Keeper  to  inform  him  "  that  the  questions  asked 
him  by  the  Committee  were  not  intended  to  accuse." 

In  truth,  this  was  abandoning  the  only  ground  that 
could  be  taken  for  urging  the  questions.  If  there  had 
been  any  suspicion  of  corruption,  the  House,  in  the 
exercise  of  its  inquisitorial  powers,  might  have  taken 
cognizance  of  the  matter,  and,  perhaps,  examined  a 
party  accused ;  but,  in  the  absence  of  all  notion  of  im- 
proper motive,  it  was  quite  plain  that  a  judge  could 
not  be  interrogated  respecting  the  reasons  for  a  judg- 
ment not  appealed  from.  Under  such  circumstances, 
the  answers  could  only  be  to  gratifj'  impertinent  curi- 
osit)'.  Holt  must  have  been  aware  of  the  advantage 
he  had,  but  he  contented  himself  with  sa3-ing,  "  Besides 
the  danger  of  accusing  myself,  I  have  other  good  and 
sufficient  reasons  for  declining  to  answer  the  questions 
propounded  to  me." 

The  hour  of  dinner  had  arrived,  which  has  alwavs 
been  enough  to  stop  important  proceedings  in  their 
Lordships'  house.  The  debate  was  therefore  ad- 
journed till  the  following  Monday,  at  which  time  the 
Chief  Justice  was   again  ordered  to  attend.      In  the 

I.   "  For  deliberation." 
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ineaiiwiiilc  tliuir  Lurdsliips  came  to  their  senses,  and  ^xtv' 
found  that  they  liad  got  into  a  very  f(jolish  scrape. 
The  only  step  tliey  could  now  take  to  assert  their 
authority  was,  to  commit  the  Chief  Justice  to  prison; 
and,  altiiough  1  do  not  exactly  know  what  legal  rem- 
edy in  that  case  he  would  have  had,  the  probability  is 
that,  practically,  he  would  have  been  released  by  a 
general  rising  of  the  population  of  London, — the  strug- 
gle not  adding  much  to  the  credit  or  authority  of  their 
Lordships.  The  House,  therefore,  by  an  adjournment, 
prudently  avoided  meeting  on  the  day  appointed, 
whereby  the  order  dropped,  and  it  never  was  renewed. 
The  public  had  strongly  taken  the  side  of  the  Chief  His  popu- 

■^  ^  .  .  larity  from 

Justice,  and  his  health  was  given  with  enthusiasm  at  his 

1        1  ■  1  1  triumph 

all  public  meetings  throughout  the  kingdom.'  over  the 

.1  •  t         t  ■         ^    c  ...  ^      House  of 

He  most  cautiously  abstained  irom  mixing  in  part}-  Lords, 
politics.  Not  even  in  private  conversation  would  he 
offer  an  opinion  on  the  question  of  the  Spanish  Suc- 
cession, and  he  was  entirely  ignorant  of  the  negotia- 
tion of  the  Partition  Treaties.^  He  remained  always 
on  courteous  terms  with  Lord  Somers,  but  there  never 
was  much  familiarity  between  them.  In  the  famous 
"Bankers'    Case,"   which   was  factiously  agitated    by  The 

r     ,  .      ,  ,   .    ,    Bankers' 

many,  he,  from  a  sense  of  duty,  gave  a  judgment  which  Case. 
was  highly  agreeable  to  the  Tories. — Charles  IL,  hav-— 1700. 
ing  made  grants  by  way  of  annuity  out  of  the  heredi- 
tary revenues  of  the  Crown,  as  a  compensation  to 
those  who  had  been  defrauded  by  the  shutting  up  of 
the  Exchequer  during  the  CABAL  administration,  the 
question  was  whether  these  grants  were  binding  on 
King  William  HI.?  In  the  Exchequer  Chamber,  Holt 
supported  the  claim,  on  principles  which  we  are  rather 

1.  12  St.  Tr.  1167-1207  ;  I  Lord  Raym.  10  ;  Carth.  297  ;  Salk.  509  ; 
Lord  Cairipbell's  Speeches,  326. 

2.  The  Partition  Treaties  were  an  attempt  to  settle  from  outside  the 
complex  question  of  the  Spanish  Succession  on  the  death  of  the  King, 
Charles  U.—/iani(,  Hist,  of  Eng. 
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^AP.   surprised  to  find  propounded   by  a   Whig   since  the 
Revolution : 

Principles  "  It  is  objected,"  said  he,  "  that  this  power  in  the  King,  of 

Holt  sup-  alienating  his  revenue,  may  be  a  prejudice  to  his  people,  to 
ported  the  ^yhom  he  must  recur  continually  for  supplies.  I  answer  that 
claim.  the  law  has  not  such  dishonorable  thoughts  of  the  King  as  to 
imagine  he  will  do  anything  amiss  to  his  people  in  those  things 
in  which  he  hath  power  so  to  do.  But  that  which  I  insist  on  is, 
that  it  is  absurd  in  its  nature  to  restrain  the  King  from  a  power 
of  alienating  his  revenues,  of  which  he  is  seised  in  fee.  It  is 
against  the  nature  of  the  being  of  a  king  that  he  should  have 
less  power  than  his  people.  Suppose  that  before  his  accession 
the  King  was  seised  of  lands,  the  crown  descending  upon  him, 
he  would  be  seised  jure  corona  ; — and  shall  he  then  have  less 
power  over  those  very  lands  than  he  had  when  a  private  person  .' 
Shall  he  now  be  disabled  to  alien  by  being  a  king  ?  This  would 
be  against  a  well-known  maxim,  that  the  descent  of  the  crown 
takes  away  all  disability.  Then  it  is  repugnant  to  the  constitu- 
tion of  the  government.  Suppose  the  King  should  be  under 
a  sudden  danger  of  being  invaded  :  if  he  could  not  raise  money 
by  alienating  his  revenue,  the  nation  might  perish  ;  for  he  could 
not  otherwise  raise  money  than  by  an  act  of  parliament,  for 
which  there  might  not  be  time.  And  there  ought  to  be  a 
power  in  all  governments  to  reward  persons  that  deserve  well, 
for  rewards  and  punishments  are  the  supporters  of  all  govern- 
ments ;  and  it  has  been  the  constant  usage  of  the  kings  of 
England  to  reward  persons  deserving  of  the  Government  out  of 
the  crown  revenues  by  pensions^  and  giving  estates  to  support 
the  titles  of  Earl  and  other  dignities.  Some  may  say  they  do  not 
deny  the  King  may  alienate  his  own  demesnes  or  any  lands  that 
come  to  him  by  descent  or  purchase,  but  this  revenue  was  settled 
by  act  of  parliament  on  the  Crown,  and  therefore  it  cannot  be 
alienated.  I  do  not  find  any  such  distinction  in  our  law-books, 
nor  any  authority  in  the  common  or  statute  law  that  restrains  the 
kings  of  England  from  alienating  any  sort  of  their  revenues. 
What  reason  can  be  given  why  some  estates  should  be  alienable 
and  others  not  ?  If  an  estate  be  settled  on  a  subject  by  act  of 
parliament,  he  may  unquestionably  alienate  it  ;  and  why  shall  not 
the  King  have  the  same  privilege  }  He  has  always  done  it.  All 
the  abbey  lands  were  given  to  the  King  by  act  of  parliament  in 
general  terms  as  here,  and  he  has  alienated  the  whole  of  them. 
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So  the  Customs  have  been  always  granted  away  and  charged  by    CHAP, 
the  King,  although  they  were  given  to  him  by  act  of  parliament. 
Here  there  was  a  consideration  for  the  grant  in  the  debt  due 
from  the  Crown  to  the  grantees." 

He  was  likewise  of  opinion  that  the  Bankers  had 
a  remedy  against  the  King  b}-  petition,  or  vionstrans 
i/e  droit}  This  opinion  was  then  overruled,  —  Lord 
Somers,  who  held  the  Great  Seal,  taking  the  opposite 
side  ; — but  a  writ  of  error  was  brought  in  the  House  Jan.  23, 
of  Lords,  and  there  a  Tory  majority  reversed  the  '^°° 
judgment  of  the  Exchequer  Chamber. 

A  motion  was  soon  after  made  in  the  House  of  April  10. 
Commons  for  the  removal  of  Lord  Somers,  and, 
although  this  was  negatived,  the  King  found  that  he 
could  no  longer  go  on  with  a  Whig  administration, 
and  he  took  the  Great  Seal  from  Lord  Somers,  who 
had  refused  voluntaril\-  to  resign  it. 

King  William  considered  that  Holt  was  by  far  the  On  the  re- 

c  1  •  1  .         '    ,  ,         nioval  of 

nttest  man  to  succeed  to  it;  and,  suspecting  that  his  Lord 
opinion  in  the  Bankers'  Case  had  been  influenced  by  aHoitre^ 

•ir  -iii'i  1  •  r«.  -FT  fuses  to  t)e 

wish  lor  Still  higher  elevation,  sent  for  him  to  Hamp-Lord 
ton    Court,  and,  showing   him    the  "  bauble,"  offered  lor. 
immediately  to  deliver  it  into  his  hand,  with  the  title 
of  Lord  Chancellor,  a  peerage  being  to  follow.     What 
must   have    been    the   royal  astonishment  when  Holt 
pronounced   these  memorable  words, — "I  feel  highl}- His  reason, 
honored  bv  your  Majesty's  gracious  offer ;  but  all  the 
time  I  was  at  the  bar  I  never  had  more  than  one  cause 
in   Chancery,  and  that  I  lost,  so  that  I   cannot  think 
myself  qualified  for  so  great  a  trust."  ^     The   King  in 
vain  attempted  to  shake  his  resolution,  which  was  per- 
haps strengthened  by  the  reflection  that  the  tenure  of 

1.  14  St.  Tr.  30.  So  the  law  then  stood.  The  wonder  is  to  find  it  so 
defended.  In  the  succeeding  reign  the  power  of  alienation  was  put  an 
end  to  by  the  legislature. 

2.  Granger,  i.  164  ;  Cole's  Memoirs,  p.  12S. 
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CHAP,  the  office  he  already  held  was  far  more  secure,  as 
there  seemed  little  probability  of  any  administration 
being  formed  which  could  last  many  weeks.  All  that 
Holt  could  be  induced  to  promise  at  this  interview 
was,  that  if  there  should  be  a  necessity  for  putting  the 
Great  Seal  into  commission  for  a  short  time,  he  would 
act  as  one  of  the  Lords  Commissioners.     Trevor,*  the 


I.  John  Trevor  may  claim  a  descent  from  an  elder  branch  of  an  old 
Welsh  family,  his  ancestor  being  seated  at  Brynkynalt  in  Denbighshire 
at  his  death  in  1494.  He  was  second  but  eldest  surviving  son  of  John 
Trevor  of  that  place,  by  Mary,  daughter  of  John  Jeffreys,  of  Helon  in 
the  same  county,  the  aunt  of  the  Judge  Jeffreys  of  infamous  memory. 
At  the  time  of  his  admission  to  the  Inner  Temple,  in  November,  1654, 
his  father  is  described  of  Ross-Trevor  in  Ireland,  whither  he  had  prob- 
ably retired  in  reduced  circumstances,  if  Roger  North's  statement  (218) 
be  true,  that  the  son  "was  bred  a  sort  of  clerk  in  the  chambers  of  old 
Arthur  Trevor,  an  eminent  and  worthy  professor  of  the  law  in  the  Inner 
Temple."  "A  gentleman,"  he  adds,  "that  observed  a  strange-looking 
boy  in  his  clerk's  seat  (for  no  person  ever  had  a  worse  sort  of  squint  than 
he  had),  asked  who  that  gentleman  was  :  '  A  kinsman  of  mine,'  said 
Arthur  Trevor,  '  that  I  have  allowed  to  sit  here  to  learn  the  knavish 
part  of  the  law.'"  That  he  was  bettered  by  the  instruction  may  be 
doubted  ;  but  that  he  became  an  able  proficient  there  is  evidence  in  the 
reputation  he  gained  of  being  the  best  judge,  in  all  gambling  transactions, 
of  the  tricks  and  intricacies  of  which  he  had  personal  experience.  He 
was  called  to  the  bar  in  May,  l66r,  became  Treasurer  of  his  Inn  in  1674, 
and  Reader  in  1675.  He  was  knighted  in  1671.  and  there  is  no  doubt  that 
he  was  indebted  to  his  cousin,  George  Jeffreys,  for  some  of  his  future 
preferments.  Trevor  having  obtained  a  seat  in  James  XL's  onl)-  Parlia- 
ment for  the  town  of  Denbigh,  Jeffreys,  in  opposition  to  Lord  Keeper 
North,  succeeded  in  recommending  him  to  be  the  Speaker.  So  inefficient 
was  he  in  the  requirements  of  the  office  that  he  was  even  obliged  to  read 
from  a  paper  the  few  formal  words  in  which  he  announced  to  the  House 
the  King's  approbation,  and  was  guilty  of  some  other  irregularities  that 
were  inexcusable  in  one  who  had  had  so  long  a  senatorial  experience. 
He  showed  more  boldness  and  self-possession  on  the  occasion  of  present- 
ing the  revenue  bill  on  May  30,  when  he  assured  the  King  that  the 
Commons  entirely  relied  on  his  Majesty's  sacred  word  to  support  and 
defend  the  religion  of  the  Church  of  England.  Of  this  reminder  of  the 
royal  promise  the  King  took  not  the  slightest  notice,  nor  apparently  any 
offence,  as  on  the  20th  of  the  following  October  he  promoted  Sir  John  to 
the  office  of  Master  of  the  Rolls,  then  vacant.  At  the  Revolution  he, 
with  all  the  other  judges,  lost  his  place.  Being  "  a  bold  and  dexterous 
man,"  Trevor  soon  after  had  a  renewal  of  his  legal  honors.  On  Januar)' 
13,  1690,  he  was  replaced  in  his  old  position  as  Master  of  the  Rolls  ;  and 
on  May  14  he  was  made  one  of  the  Lords  Commissioners  of  the  Great 
Seal,  an  office  which  he  enjoyed  for  nearly  three  years,  till  the  noraina- 
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Attorney  General,  and  otlicrs  on  whom  it  was  pressed,    '^^^• 
having  likewise  refused  it,  a  coniniissiun  became  nec- 
essary, and  it  was   delivered  to  the  jcjint  keeping   "^Hels^^" 
Lord   Chief  Justice  Holt,  Lord  Chief  Justice  Trehv, '-'"<* *^°"'' 

•  -'  '  niissioner 

and  Lord  Chief  Baron  Ward.'  "f'i>e 

(.real  Seal. 

These  Lords  Commissioners  held  it  nearly  a  month  ; 

tion  of  Somers  as  Lord  Keeper  on  March  23,  1693.  Not  satisfied  with  all 
these  honors  and  the  emoluments  tliat  flowed  from  them,  Trevor  with  un- 
blushing rapacity  participated  largely  in  the  corruption  that  then  too 
universally  prevailed.  In  the  investigation  instituted  by  the  Parliament 
it  was  found  that  he  had,  among  other  bribes  suspected  but  not  proved, 
received  a  present  from  the  City  of  London  for  getting  the  Orphans' 
Bill  passed,  which  had  several  times  before  been  brought  into  the  House 
without  success.  He  was  condemned  to  sit  for  six  hours  hearing  him- 
self abused,  and  at  last  was  obliged  to  put  the  question  and  to  declare 
himself  guilty  of  "a  high  crime  and  misdemeanor."  A  new  Speaker 
was  immediately  appointed,  and  he  was  expelled  the  House  on  March 
16,  1695,  having  only  a  fortnight  before  attended  in  all  state  the  Queen's 
funeral  in  Westminster  Abbey.  No  further  punishment  being  awarded, 
the  wits  remarked  "  that  justice  was  blind,  but  bribery  only  squinted." 
He  never  afterwards  offered  himself  as  a  member ;  but  so  little  was  he 
abashed  by  his  expulsion  that  soon  after,  on  meeting  Archbishop  Tillot- 
son,  he  muttered  loud  enough  to  be  heard,  "  I  hate  a  fanatic  in  lawn 
sleeves."  The  Archbishop  answered,  "And  I  hate  a  knave  in  any 
sleeves."  This  disgrace  did  not  deprive  him  of  the  Mastership  of  the 
Rolls,  that  ofBce  having  been  conferred  upon  him  for  life.  Though 
Lord  Raymond  names  him  as  joined  with  the  three  chiefs  as  Commis- 
sioner of  the  Great  Seal  on  the  dismissal  of  Lord  Somers  in  1700,  the 
"Crown  Office  Minute-book"  proves  that  the  appointment  was  to  the 
three  chiefs  alone,  his  commission  being  solely  to  hear  causes  till  a  new 
Lord  Keeper  was  appointed.  He  continued  Master  of  the  Rolls  for 
twenty-two  years  after  his  expulsion. — Foss's  Lives  of  the  Judges. 

I.  Edward  Ward  is  described  by  Noble  (Granger,  ii.  181)  as  a  native 
of  Northamptonshire  ;  and  Luttrell  (iv.  277)  says  that  in  1697  he  pur- 
chased an  estate  in  that  county  of  2,000/.  a  year.  He  was  called  to  the 
bar  by  the  Inner  Temple  in  1670,  and  soon  got  into  good  practice.  The 
tendency  of  his  political  opinions  may  be  inferred  from  his  being  engaged 
by  Lord  Russell  to  argue  points  of  law  on  his  trial  in  1683.  In  16S7  Ward 
was  elected  a  Bencher  of  his  Inn,  and  at  the  Revolution  he  modestly  de- 
clined a  judgeship  that  was  offered  to  him.  But  on  March  30,  1693,  he 
accepted  the  office  of  Attorney  General  ;  and  on  June  S,  1695,  he  was 
appointed  Chief  Baron  of  the  Exchequer,  and  knighted.  In  this  office 
he  remained  during  King  William's  life  and  nearly  all  the  reign  of 
Queen  Anne.  For  a  brief  intenal  of  three  weeks  in  May,  1700,  he  held 
the  Great  Seal  as  one  of  the  Commissioners.  He  seems  to  have  been  an 
honest  and  intelligent  judge,  with  sufficient  legal  knowledge  and  discre- 
tion ;  but  his  name  is  not  distinguished  by  any  prominence  of  character, 
—Foss's  Lives  of  the  Judges. 
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^H^P-    but  this  was  chiefly  in  the  vacation  between    Easter 

XXIV,  _  • 

Term  and  Trinity  Term,  and  we  have  no  report  of 
any  of  their  decisions.  Holt  was  probably  surprised 
to  find  that  he  got  on  so  well  as  an  Equity  Judge,  but 

May  21.  he  felt  no  regret  in  transferring  the  Great  Seal  to  Sir 
Nathan  Wright,'  and  returning  to  that  court  where  he 
was  sure  both  to  decide  properly  and  to  decide  with 
applause. 

Nothing  else  very  memorable  occurred  to  Holt 
during  the  reign  of  William  III.  There  seemed  a 
probability  of  his  being  placed  in  a  difficult  and  deli- 
cate position,  as  adviser  to  the  Peers,  upon  the  im- 
peachment of  Lord  Somers  ;  but  he  was  relieved  from 
this  embarrassment  by  the  quarrel  between  the  two 
Houses,  which  put  a  sudden  end  to  the  trial. 

He  vetoes         It  is  a  curious  fact  that  our  "  Deliverer,"  although 

a  bill  to  .  . 

appoint  the  professing  such  a  regard  for  liberty,  actually  vetoed  a 
during  bill  passed  by  the  two  Houses  of  Parliament  to  appoint 
havior.  the  Judgcs  qiiamdin  se  bene  gesscrint,  and  still  insisted 
on  their  holding  during  pleasure  as  long  as  he  himself 
should  rule,  although  he  agreed  to  a  clause  in  the 
"  Act  of  Settlement,"  providing,  that  after  the  limita- 
tion of  the  Crown,  thereby  introduced,  should  take 
effect,  they  should  only  be  removable  on  the  address 
of  the  two  Houses  of  Parliament.^     It  may  add  to  our 

1.  Sir  Nathan  Wright  (1653-1721)  was  called  to  the  bar  in  1677.  He 
assisted  at  the  trial  of  the  Seven  Bishops.  In  1697  he  was  created 
King's  Sergeant,  and  on  the  dismissal  of  Somers  he  was  appointed  Lord 
Keeper  of  the  Privy  Seal.  In  1702  we  find  him  addressing  the  commis- 
sion which  had  been  appointed  to  frame  the  union  with  Scotland.  He 
rendered  himself  objectionable  by  his  partisanship  of  the  Church.  He 
was  restricted  to  silence  in  the  Upper  House,  where  he  performed  the 
duties  of  a  Speaker,  for  want  of  a  peerage.  We  find  him  accused  of 
leaving  out,  in  his  list  of  the  Justices  of  the  Peace,  all  who  were  not  of 
Tory  politics.  He  was  removed  in  1705.  Mr,  Wyon  says  of  him  that 
"  his  legal  acquirements  were  below  the  requisite  standard,  and  his  char- 
acter for  meanness  and  avarice  ill  qualified  him  to  preside  over  the  most 
august  assembly  in  the  kingdom." — Low  and  Pulling' s  Diet,  cf  Eng. 
Hist. 

2.  12  &  13  W.  III.  c.  2. 


WILLIAM    III. 
After  Sir  Godfrey  Kneller. 
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admiration  of  IIoll's  iiuicpfiiclcnt  conduct  on  the  y^fy' 
bench,  tiiat  lie  iiiisj^ht  liave  lorfeitcd  his  office  by  dis- 
pleasing the  Government;  but  as  the  arbitrary  dismis- 
sal of  Common-law  Judges  had  been  one  of  the  loudest 
complaints  against  James  II.,  the  actual  peril  that  a 
Revolution  judge  ran  must  have  been  verv  inconsid- 
erable. 

On  the  accession  of  Queen  Anne,  Holt  was  imme-,702'!     ' 
diately  reappointed,  and  under  her  he  continued  Chief  of'^Qy^'"" 
Justice  of    England   for  eight  years  longer,  with  un-H""^*'     . 
abated  energy  and  still  increasing  reputation.  cweMu  - 

The  two   Houses  of   Parliament  were  soon   in  an  '''^*- 

unprecedented   state   of    antagonism    to    each    other,  j^  niajoHty 

From    the    appointment   of   Whig    bishops,    from    the  Pjj^,^^'"^^ 

elevation  of  some  good  Whigs  to  the  peerage,  and,  I  lo^s'^  and 

must  add,  from  the   superior  intelligence  which  then?fT°"^^ 

.  .  '"  ">* 

distinguished    the    high    aristocracy    of     Enefland, —  House  of 

*  *  .  Commons. 

among  the  Loids  there  was  a  decided  majority  who 
supported  Whig  principles.  But  Anne's  first  House 
of  Commons  was  filled  with  men  of  whom  Addison's 
"Tor)'  Fox-hunter"  and  Fielding's  "Squire  Western" 
might  be  considered  fair  types, — ignorant,  bigoted, 
and  factious, — professing  a  love  for  Church  and 
Queen,  but  mostly  Jacobites  in  their  hearts, — and, 
although  only  secretl}'  drinking  to  "  the  King  over 
the  water,"  openly  professing  an  abhon-ence  of  Dis- 
senters, among  whom  they  classed  all  men  of  toler- 
ant religious  feelings.  Their  grand  scheme  was  to 
perpetuate  their  power  by  disqualifying  all  who  did 
not  take  the  sacrament  according  to  the  rites  of  the 
Church  of  England  from  being  either  electors  or  rep- 
resentatives, and  by  deciding  on  every  controverted 
election  in  favor  of  their  own  partisans.  In  conse- corrupt 
quence,  Tory  candidates  with  onlv  a  small  minority  fhe'Ho"^°^ 
of  electors  in  their  favor,  by  making  corrupt  bargains  J 
with  returning  officers,  were  sent  to  parliament;  and  J 
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The  Ayles 
bury  Case. 
A.D.  1704. 

Qu.  wheth- 
er an  ac- 
tion could 
be  main- 
tained by 
an  elector 
against  a 
returning; 
officer  for 
refusing 
his  vote  ? 


The  three 
Puisne 
Judges  in 
the  nega- 
tive. 


petitions  to  the  House  of  Commons,  complaining  of 
these  abuses,  were  found  wholly  unavailing. 

Under  these  circumstances  began  the  contest  about 
pariiamentary  privileges  which  has  rendered  the  name 
of  Holt  so  illustrious.  In  the  course  of  it  he  com- 
mitted some  errors,  and  his  zeal  was  sometimes  that  of 
an  advocate  eager  for  victory,  rather  than  of  a  magis- 
trate only  desirous  of  justice ;  but  on  the  whole  he 
showed  great  discrimination  as  well  as  intrepidit}',  and 
deservedl}'  earned  the  glory  which  he  acquired. 

One  of  the  most  corrupt  returns  was  by  the  Bailiffs 
of  Aylesbury.  The  defeated  candidates,  who  had  a 
considerable  majority  of  legal  votes,  being  Whigs, 
knew  that  it  would  be  in  vain  to  petition  the  House  of 
Commons,  and  it  was  resolved  that  several  of  the  elec- 
tors whose  votes  had  been  rejected  should  respectively 
bring  actions,  in  the  Court  of  Queen's  Bench,  against 
the  returning  officers.  In  the  first  of  these,  one  Ashby 
was  the  plaintiff,  and  he,  clearly  making  out  his  case 
before  a  jury,  recovered  a  verdict  with  large  damages. 
The  defendants  then  moved  in  arrest  of  judgment,  on 
the  ground  that,  although  all  the  facts  alleged  by  the 
plaintiff  were  true,  an  action  at  law  could  not  be  main- 
tained b}^  him,  and  that  the  only  remedy  was  by  peti- 
tion to  the  House  of  Commons. 

The  three  Puisne  Judges  associated  with  Holt  were 
respectable  men,  but  they  labored  under  a  suspicion  of 
being  Toryishly  inclined  ;  and,  being  rather  of  timid 
minds,  the}'  were  alarmed  by  a  species  of  action  which 
had  not  been  brought  hitherto,  although  the  principle 
on  which  it  rested  was  as  old  as  the  law  itself;  and 
they  severally  gave  opinions  in  favor  of  the  defend- 
ants,— assigning  very  weak  and  inconsistent  reasons. 
Holt,  of  a  bold  and  masculine  understanding,  as  well 
as  a  deep  lawyer,  saw  that,  a  private  injur\'  being  sus- 
tained from  breach  of  duty  in  a  public  officer,  compen- 
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sation  ought  to  be  given  by  legal  process;  and  I  make  chap. 
no  doubt  that  his  indignation  was  exalted  by  the  ^'^' 
thought  that  he  was  now  resisting  an  attempt  to  de- 
I.rive  the  subject  of  legal  redress  against  a  corrupt 
and  arbitrary  system  of  government  established  by  a 
taction  in  the  House  of  Commons.  Knowing  that  he 
was  to  be  overruled  in  his  own  court,  thus,  in  a  noble 
strain  of  judicial  eloquence,  he  poured  forth  arguments 
and  authorities  which  he  hoped  might  prevail  in  a 
superior  tribunal,  and  whici,  he  was  sure  would  justify 
him  to  his  country  : 

Holt,  C.  J.:  "The  single  question  is,  whether  if  a  free  bur- Holt 
gess  of  a  corporation,  having  an  undoubted  right  to  give  his  vote  ^'"'"'''* 
in  the  election  of  a  representative  of  the  borough  in  parliament 
be  maliciously  hindered  from  giving  it  by  the  returning  officer' 
he  may  mamtain  an  action  against  the  returning  officer  for  the 
injury  he  has  suffered  ?  I  am  of  opinion  that  judgment  ought  to 
be  given  for  the  plaintiff.  My  brothers  differ  from  me  in  opin- 
ion, and  they  all  differ  from  one  another  in  the  reasons  for  the 
opinion  they  have  expressed.  My  brother  Gould  thinks  no 
action  will  lie  against  the  defendant,  because,  as  he  savs  he  is  a 
judge  ;  my  brother  Powys  indeed  says  he  is  no  judge,'but  quasi 
a  judge  ;  while  my  brother  Powell  thinks  that  the  defendant  is 
neither  a  judge  nor  anything  like  a  judge,  but  onlv  an  officer  to 
execute  the  precept,  to  give  notice  to  the  electors  of  the  time  and 
place  of  election,  to  assemble  them  together  in  order  to  elect  to 
cast  up  the  poll,  and  to  declare  which  candidate  has  a  majority 
First,  I  will  maintain  that  the  plaintiff  has  a  right  to  give  his 
vote.  Secondly,  that  being  wrongfully  hindered  in  the  enjoy- 
ment of  that  right,  the  law  gives  him  this  action  for  redress  • 
I.  From  what  my  brothers  have  said.  I  find  that  I  must  begin 
to  prove  that  the  plaintiff  had  a  right  to  vote.  It  is  not  to  be 
doubted  that  the  Commons  of  England  form  a  part  of  the  gov- 
ernment, and  have  a  share  in  the  legislature,  without  whom  no 
law  passes  ;  but,  because  of  their  numbers,  this  power  is  not 
exercisable  by  them  in  their  proper  persons,  and  therefore  bv  the 
constitution  of  England  it  is  to  be  exercised  by  representatives 
chosen  by  and  out  of  themselves,  who  have  the  whole  power  of 
all  the  Commons  of  England  vested  in  them.  Knights  of  the 
shire,    citizens  of  cities,    burgesses   of  boroughs,   duly  elected 
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CHAP,    forni  [he  Commons'  House  of  Parliament."     After  entering  at 
Holt  great  length  into  the  history  of  the  representation  of  counties, 

contra,       cities,    and  boroughs,   he  continues:    "Hence  it  appears  that 

continued.  »  ^ 

every  man  that  is  to  give  his  vote  in  the  election  of  members  to 
serve  in  parliament  has  a  several  and  particular  right  in  his  pri- 
vate capacity  as  a  freeholder,  citizen,  or  burgess.  And,  surely, 
it  cannot  be  said  that  this  is  so  inconsiderable  a  right  as  to  apply 
that  ma.xim  to  it,  de  minimis  non  curat  lex. '  A  right  that  a  man 
hath  to  give  his  vote  at  the  election  of  a  person  to  represent  him 
in  parliament,  there  to  concur  in  the  making  of  laws  which  are 
to  bind  his  liberty  and  his  property,  is  of  a  transcendent  nature, 
and  its  value  is  set  forth  in  many  statutes.  Thus  34  &  35  H. 
Vni.  c.  13,  giving  Members  of  Parliament  for  the  first  time  to 
Cheshire,  says  that,  '  for  want  thereof,  the  inhabitants  have  sus- 
tained manifold  dishonors,  losses,  and  damages,  as  well  in  their 
lands,  goods,  and  bodies,  as  in  the  civil  and  politic  governance 
of  the  commonwealth  of  their  said  count)-.'  Here,  therefore,  is  a 
right.  2.  If  the  plaintiff  has  a  right,  he  must  of  necessity  have 
means  of  vindication  if  he  is  injured  in  the  exercise  or  enjoyment 
of  it.  Right  and  remedy,  want  of  right  and  want  of  remedy,  are 
reciprocal.  It  would  look  very  strange,  when  the  commons  of 
England  are  so  fond  of  sending  representatives  to  parliament, 
that  it  should  be  in  the  power  of  a  sheriff  or  other  returning 
officer  to  deprive  them  of  such  right,  and  yet  that  they  should 
have  no  redress  ;  this  would  be  a  thing  to  be  admired  at  by  all 
mankind.  IMy  brother  Powell,  indeed,  thinks  that  an  action  on 
the  case  is  not  maintainable  because  here  is  no  hurt  or  damage 
to  the  plaintiff:  but,  surely,  every  injury  imports  a  damage;  a 
damage  is  not  merely  pecuniary  ;  an  injury  imports  a  damage 
when  a  man  is  thereby  hindered  of  his  right.  For  slanderous 
words,  though  a  man  does  not  lose  a  penny  by  the  speaking  of 
them,  yet  he  shall  have  an  action,  because  the  right  to  his  fair 
fame  is  injured.  So,  if  a  man  receives  a  slight  cuff  on  the  ear, 
though  it  cost  him  nothing,  no,  not  so  much  as  a  little  diachylon, 
yet  he  shall  have  his  action,  for  it  is  a  personal  injury.  It  is  no 
objection  to  say  this  leads  to  multiplicity  of  actions  ;  for  if  men 
will  multiply  injuries,  actions  must  be  multiplied  too.  Every 
man  injured  ought  to  have  his  recompense.  But,  says  my 
brother  Powys,  'we  cannot  judge  of  this  matter,  because  it  is  a 
parliamentary  thing.'     O  !  by  all  means  be  very  tender  of  that ! 

I.   "  The  law  does  not  regard  very  minute  or  trivial  affairs." 
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But  this  matter  never  can  come  in  question  in  parliament,  and  CHAI". 
there  the  plaintifl"  could  receive  no  compensation  for  the  wrong  hqu 
he  has  sufiered.  To  allow  this  action  will  make  public  officers '^'""''■<'- 
mure  careful  to  observe  the  constitution  of  cities  and  boroughs,  ™°  '"""■  ' 
and  not  to  be  partial  at  all  elections,  which  is,  indeed,  a  great 
and  a  growing  mischief,  and  tends  to  the  prejudice  of  the  peace 
of  the  nation.  1  agree  we  ought  not  to  enlarge  our  jurisdiction  ; 
by  so  doing,  we  usurp  both  on  the  right  of  the  Queen  and  the 
people.  But  this  is  a  matter  of  property  determinable  before  us, 
and  we  are  bound  by  our  oaths  to  judge  of  it.  Was  ever  such  a 
petition  heard  of  in  parliament,  as  that  a  man  was  hindered  of 
giving  his  vote  and  praying  them  to  give  him  remedy.?  The 
Parliament  undoubtedly  would  say,  'take  your  remedy  at  law.' 
It  is  not  like  the  case  of  determining  the  merits  of  the  return 
between  the  candidates.  This  privilege  of  voting  does  not  differ 
from  any  other  franchise  whatsoever.  We  do  not  deny  to  the 
House  of  Commons  their  jurisdiction  to  determine  elections; 
but  we  must  not  be  frightened,  when  a  matter  of  propertv  comes 
before  us,  by  saying,  '  it  belongs  to  the  Parliament.'  The  Par- 
liament cannot  judge  of  this  injury,  nor  give  the  plaintiff  dam- 
ages for  it.  If  a  returning  officer  corruptly  refuses  a  vote,  and  is 
sued  before  me,  I  will  direct  the  jury  to  make  him  pay  well  for 
it.  It  is  a  great  privilege  to  choose  such  persons  as  are  to  bind 
a  man's  life  and  property  by  the  laws  they  make.  This  privi- 
lege, belonging  to  the  plaintiff,  has  been  wantonly  violated  by 
the  defendant ;  and  I  am  of  opinion  that,  instead  of  arresting 
the  judgment,  we  ought  to  allow  the  plaintiff  to  have  execution 
for  the  damages  which  the  jury  has  awarded  to  him." 

Judgment,  however,  was  arrested,  and  such  a  tri- 
umph was  this  considered  to  the  Tory  party,  that  it 
was  celebrated  by  bonfires  all  over  the  country.  But 
a  writ  of  error  was  brought  into  the  House  of  Lords, 
where  the  Whigs  had  the  ascendency. 

At  the  hearing  the  Judges  were  called  in,  and  nine  judgment 
attended.     Holt  adhered  to  his  opinion,  and  was  sup-King^s 
ported    by    Barons    Bury  and    Smith,'  while  Justices  fe^^sed 'n' 

the  House 

of  Lords. 

I.  Thoma:;  Bury,  the  youngest   son  of   Sir  William   Bury,  knight,  of 

Linwood  in  Lincolnshire,  was  born  in  1655,  and,  entering  Gray's  Inn  in 

1668,  was  called  to  the  bar  in   1676.     After  twenty-four  years'  practice 

he  obtained  the  degree  of  Sergeant  in  1 700,  and  on  January  26  of  the  ne.\t 
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^^P-  Trevor  and  Price '  agreed  with  the  three  Puisnies  of 
the  Queen's  Bench.  Lord  Somers,  now  an  ex-Chan- 
cellor, ably  expounded  the  law,  and  enforced  the  ar- 
guments in  favor  of  a  reversal  of  the  judgment;  while 
Lord  Keeper  Wright,  his  successor,  not  being  a  peer, 

year  he  was  made  a  Baron  of  the  Exchequer.  Speaker  Onslow  in  his 
notes  to  Burnet  states  that  it  was  said  that  it  appeared  by  Bury's  "  Book 
of  Accounts  "  that  Lord  Keeper  Wright  had  1,000/.  for  raising  him  to  the 
Bench.  This  discreditable  story,  however,  depends  on  very  slight  testi- 
mony. The  new  Baron  was  of  course  knighted,  and  sat  in  that  court 
during  the  remainder  of  his  life  ;  for  fifteen  years  as  a  Puisne  Baron,  and 
for  six  as  Chief  Baron,  to  which  he  was  advanced  on  June  10,  1716.  In 
the  famous  Aylesbury  case  in  the  House  of  Lords  he  supported  the  opin- 
ion of  Chief  Justice  Holt,  when  the  judgment  which  he  had  opposed  was 
reversed.  He  died  on  May  4,  1722,  and  was  buried  at  Grantham,  where 
there  is  a  handsome  monument  to  his  memory. — Fuss's  Liies  of  the 
fudges. 

John  Smith  is  distinguished  by  having  held  a  judicial  seat  in  each 
of  the  three  kingdoms.  He  was  the  son  of  Roger  Smith,  Esq..  of  Froles- 
worth  in  Leicestershire,  and  went  through  his  legal  training  at  Gray's  Inn, 
by  which  society  he  was  called  to  the  bar  on  May  2,  1684.  He  was  sent 
as  a  Judge  of  the  Common  Pleas  to  Ireland  on  Dec.  24,  1700.  In  less 
than  a  couple  of  years  he  was  recalled  and  made  a  Baron  of  the  English 
Exchequer  on  June  24,  1702.  In  the  great  case  of  Ashby  and  White  on 
the  Aylesbury  election,  he  opposed  the  judgment  of  the  three  Puisne 
Judges  of  the  Queen's  Bench,  concurring  in  the  opinion  of  Chief  Justice 
Holt  in  favor  of  the  voter  who  had  been  deprived  of  his  franchise  by  the 
returning  officer.  The  reversal  of  that  judgment  and  the  confirmation  of 
Holt's  opinion  by  the  House  of  Lords  was  then  represented  as  a  Whig 
triumph,  but  must  be  considered,  now  that  party  spirit  no  longer  is  pre- 
dominant, as  a  triumph  of  common-sense  over  a  fanciful  claim  of  privi- 
lege by  the  House  of  Commons.  In  May,  170S,  he  was  selected  to  settle 
the  Exchequer  in  Scotland,  and  was  sent  as  Lord  Chief  Baron  for  that 
purpose,  being  still  allowed,  though  another  Baron  was  appointed  here, 
to  retain  his  place  in  the  English  court,  and  receiving  500/.  a  year  in 
addition  to  his  salary.  He  enjoyed  both  positions  till  the  end  of  his  life, 
being  resworn  on  the  accession  of  George  I.  in  his  office  of  Baron  of  the 
English  E.xchequer,  although  he  performed  none  of  its  duties.  He  died 
on  June  24,  1726,  and  by  his  will  he  founded  and  endowed  a  hospital  at 
his  native  village  of  Frolesworth  for  the  maintenance  of  fourteen  poor 
widows. — Foss's  Lives  of  the  Judges. 

I.  Robert  Price,  a  descendant  from  the  ancient  stock  of  one  of  the 
noble  tribes  of  Wales,  was  the  son  of  Thomas  Price,  of  Geeler  in  Den- 
bighshire, and  of  Margaret,  daughter  of  Thomas  Wynne,  of  Bwlch-y- 
Beyde  in  the  same  county.  He  was  born  in  the  parish  of  Cerrig-y- 
Druidion  on  Jan.  14,  1653,  and,  after  receiving  his  education  at  W'rexham, 
and  St.  John's  College,  Cambridge,  he  entered  Lincoln's  Inn  in  1673.  In 
1677  he  took  the  grand  tour,  and  spent  two  years  in  visiting  all  parts  of 
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was  condemned    to   silence.       But    little  weight  was    xxr/.' 
given  to  reasoning  or  eloquence.     It  was  made  a  n>ere 
party  question,  and,  on  a  division,  the  judgment  of  the 
Court  of  Queen's  Bench  was  reversed  by  a  majority 
of  50  to  16. 

The  Whigs  were  at  this  time  verv  unpopular,  and  ^'''''"■'' 

,    .        ^  .II'  resulutions 

the  decision  was  viewed  with  no  favor  by  the  public. "'"'^ 

House  of 

It  threw  the  House  of  Commons  mto  a  transport  ofcommons. 
fury,  and  after  a  long  debate  they  resolved,  by  a  ma- 
jority of  215  to  97,  "That  the  qualification  of  an 
elector  is  not  cognizable  elsewhere  than  before  the 
Commons  of  England  in  Parliament  assembled  :  that 
Ashby,  having  commenced  an  action  against  the 
Bailiffs  of  Aylesbury-  for  rejecting  his  vote,  is  guilty 
of  a  breach  of  the  privileges  of  this  House ;  and  that 
whosoever  shall  in  future  commence  such  an  action, 
and  all  attorneys  or  councillors  soliciting  or  pleading 
the  same,  are  guilty  of  a  breach  of  the   privileges  of 

France  and  Italy.  .Among  the  books  which  he  took  with  him  was  Coke 
upon  Lyttleton,  which  the  scrutinizing  officers  at  Rome  thought  was  an 
heretical  English  Bible,  and  seizing  it  carried  off  its  possessor  to  the  Pope. 
Mr.  Price  soon  satisfied  his  Holiness  that  the  laws  it  illustrated,  though 
not  divine,  were  orthodox  ;  and  presenting  it  to  the  holy  Father,  it  is  to 
be  hoped  that  it  still  graces  the  Vatican  Library.  On  his  return  he  was 
called  to  the  bar  in  July,  1679.  He  was  made  Attorney  General  of  South 
Wales  in  1682,  and  Recorder  of  Radnor  in  the  following  year.  He  was 
complimented  also  by  being  elected  alderman  of  Hereford,  about  five 
miles  from  his  seat  at  Foxley.  On  the  death  of  Charlf  s  II.  King  James 
appointed  him  Steward  to  the  Queen  Dowager,  and  King's  Counsel  at 
Ludlow.  King  William  removed  him  from  his  Welsh  Attorney-general- 
ship. On  the  accession  of  Queen  Anne,  Mr.  Price  was  constituted  a 
Baron  of  the  Exchequer  on  June  14,  1702.  In  this  court  he  remained  the 
whole  of  that  reign  and  nearly  to  the  end  of  the  next,  when  he  obtained  a 
removal  into  the  Common  Pleas  on  Oct.  16,  1726.  In  171S  he  and  Mr. 
Justice  Eyre  were  the  only  two  judges  who  gave  an  opinion  adverse  to 
the  King's  claim  of  prerogative  with  regard  to  the  education  of  the  royal 
grandchildren,  and  supported  their  view  by  an  able  argument  delivered  to 
his  Majesty.  George  II.  was  of  course  impressed  in  his  favor,  and  on 
coming  to  the  crown  continued  him  in  his  place,  which  he  filled  during 
the  remainder  of  his  life.  After  a  long  judicial  career  of  no  less  than 
thirty-one  years,  he  died  on  Feb.  2,  1733,  and  was  buried  in  the  church 
of  Yazor  in  the  county  of  Hereford. — foss's  Lives  0/  the  Judges. 
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CHAP,    this  House,  for  which  they  may  expect  condign  pun- 
ishment." 

The  conduct  of  the  Commons  upon  this  occasion 
cannot  be  too  severely  reprobated.  They  wantonl\- 
rushed  into  a  controversy  with  the  Courts  of  Law  and 
with  the  Upper  House  of  Parliament.  The  action 
brought  against  the  returning  officer  did  not  in  the 
slightest  degree  interfere  with  an}-  of  their  functions 
or  any  of  their  privileges  ;  and  the  House  of  Lords,  in 
reversing  the  judgment  of  the  Queen's  Bench,  had 
done  no  more  than  their  duty,  in  soundh"  expounding 
the  law,  and  administering  justice  to  a  suitor  at  their 
bar.  The  intemperate  resolutions  passed  had  a  strong 
tendency  to  bring  parliamentary  privilege  into  public 
odium,  and  to  invite  dangerous  attacks  upon  it.  They 
were  prompted,  not  by  an}-  respect  for  freedom,  but 
by  the  desire  to  perpetuate  the  power  of  a  faction. 
Counter-  The   Lords  perhaps  would  have  done  well  if  they 

resolutions  i       i   •       r       i*    i  i*  •    i         -i 

of  the        had  treated  this  foolish  proceeding  with  silent  con- 
Lords^        tempt ;  but  they  appointed  a  committee,  who  reported 
that  "  the  Commons  thereby  assumed  a  power  to  con- 
trol the  law  and  to  pervert  justice."     A  sudden  proro- 
March.       gatiou  of  Parliament  suspended  the  controversv. 

During  the  recess,  the  current  of  popular  opinion 
turned  stronglv  against  the  House  of  Commons  ;  and 
various  constituencies  announced  their  determination, 
upon  a  dissolution  of  Parliament,  to  return  Whig 
representatives,  who  might  rescind  the  obnoxious 
resolutions.  Encouraged  by  this  spirit,  Paty,  and  sev- 
eral other  electors  of  Aylesbury,  whose  votes  had  been 
illegally  rejected  like  Ashby's,  brought  fresh  actions 
against  the  returning  officer. 
Nov.  4.  As  soon   as   Parliament  again   met,  these  plaintiffs 

were  all  committed  to  Newgate,  "  being  guilty  of  com- 
mencing and  prosecuting  actions  at  law  for  not  allow- 
insf  their  votes  in  the  election  of  members  to  serve  in 
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parliament,  contrary   to  the  declaration,  in  hitrh  con-    chap. 

,,..,..  ,  *'  XXIV. 

tempt  of  the  jurisdiction,  and  in  breach  of  the  known 
l)rivilcges  of  this  House."     The  captives  having  sued )^^''*^°' 
out  writs  of  /tabeas  corpus  in   the  Queen's   Bench,  the '""'^/'"'^y 

the  Ayles- 

keeper  of  the  jail  produced  them,  and  made  a  written '>"''y"'«"- 
return,  setting  out  at  full  length  the  above  warrant, 
under  which  they  were  arrested  and  detained.  They 
then  moved  that  they  might  be  set  at  liberty,  on  the 
ground  that  their  imprisonment  was  unlawful,  as  the 
warrant  showed  that  they  had  been  unlawfully  com- 
mitted for  bringing  actions  which  the  highest  tribunal 
of  the  country  had  decided  to  be  competent.  On 
account  of  the  high  importance  of  the  question,  a 
meeting  was  called  of  the  twelve  Judges,  to  whom  it 
was  submitted,  and  eleven  of  them  properly  held  that 
no  court  of  law  could  inquire  into  the  merits  of  a  com- 
mitment by  either  House  of  Parliament,  for  the  same 
point  had  been  solemnly  decided  in  Lord  Shaftes- 
bury's case  ;  and  it  is  clear  that  the  contrary  doctrine 
subjects  all  parliamentary  privilege  to  the  control  of 
the  Common-law  Judges,  who  are  supposed  to  be  un- 
acquainted with  the  subject.  Holt,  C.  J.,  however, 
refused  to  acquiesce  in  this  opinion,  and  was  for  set- 
ting the  prisoners  at  libert}' : 

"The  legality  of  the  commitment,"  said  he,  "  depends  upon  Holt's 
the  vote  recited   in  the  warrant;  and,  for  my  part,  I  must  de- dlscharg-""^ 
clare  my  opinion  to  be,  that  the  commitment  is  illegal,  although '"^  "'^™' 
sorry  to  go  contrary  to  an  act  of  the  House  of  Commons  and 
the  opinion  of  all  the  rest  of  the  Judges  of  England.     This  is 
not  such  an  imprisonment  as  the  freemen  of  England  ought  to 
submit  to.     The  prisoners  have  done  that  which  was  legal  ac- 
cording to  the  highest  tribunal   of  the  country,  and  which  the 
House   of  Commons    alone   could    not    make    illegal.       Both 
Houses  jointly  cannot  alter  the  law  so  as  to  affect  the  liberty 
or    property   of  the   subject  ;     for    this    purpose,    the    Queen 
must  join.       The  necessity    for  the  concurrence   of  the    three 
branches  of  the  legislature    constitutes    the  excellence    of  our 
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CHAP,  constitution.  How  can  the  bringing  of  an  action  at  law  for  not 
Uo^.g  '  allowing  a  vote  in  the  election  of  members  of  Parliament  be  a 
opinion,  breach  of  privilege.?  The  returning  ofticer  of  a  borough  is  not 
a  servant  of  the  House  of  Commons,  is  not  acting  by  their  au- 
thority, and  cannot  be  clothed  with  any  privilege  by  them.  To 
bring  an  action  against  a  person  who  has  no  privilege,  cannot 
be  a  breach  of  privilege,  whether  the  action  is  maintainable  or 
not.  If  a  peer  be  charged  with  any  false  and  scandalous  matter, 
yet  if  it  be  by  way  of  action  he  cannot  have  scandalum  magna- 
ium.  But  the  plaintiffs  here  have  a  good  cause  of  action,  as  we 
know  by  the  judgment  in  Ashby  v.  While.  The  declaration  of 
the  House  of  Commons  will  not  make  that  a  breach  of  privilege 
which  was  none  before.  The  privileges  of  the  House  of  Com- 
mons are  well  known,  and  are  founded  upon  the  law  of  the 
land,  and  are  nothing  but  the  law.  We  all  know  that  the  mem- 
bers of  the  House  of  Commons  have  no  protection  from  arrest 
in  cases  of  treason,  felony,  or  breaches  of  the  peace  ;  and  if 
they  declare  they  have  privileges  which  they  have  no  legal  claim 
to,  the  people  of  England  will  not  be  estopped  by  that  declaration. 
This  privilege  of  theirs  concerns  the  liberty  of  the  people  in  a 
high  degree,  by  subjecting  them  to  imprisonment  for  that  which 
heretofore  has  been  lawful,  and  which  cannot  be  made  unlawful 
without  an  act  of  Parliament.  As  to  the  House  of  Commons 
being  judges  of  their  own  privileges,  I  say  they  are  so  when  a 
question  of  privilege  comes  before  them.  The  Judges  have 
been  cautious  in  giving  an  answer  in  Parliament  in  matter  of 
privilege  of  Parliament.  But  when  such  matter  arises  before 
them  in  Westminster  Hall,  they  must  determine  it.  Suppose 
the  actions  had  proceeded,  and  the  privilege  had  been  pleaded 
as  a  defence,  we  must  have  given  judgment  whether  it  exists  or 
not.  Why  are  we  not  to  adjudge  on  the  return  to  the  habeas 
corpus  fi  The  matter  appears  on  the  record  as  well  this  way  as 
if  it  were  pleaded  to  an  action.  We  must  take  notice  of  the  lex 
parliamenti,  which  is  part  of  the  law  of  the  land.  As  to  what 
my  Lord  Coke  says,  that  the  lex  parliamenti  est  a  multis  igno- 
rata,'^  that  is  because  they  will  not  apply  themselves  to  under- 
stand it.  If  the  votes  of  both  Houses  cannot  make  law,  by 
parity  of  reason  they  cannot  declare  it.  The  judgment  in  Ashby 
V.  While  proves  that  such  an  action  is  no  breach  of  the  privileges 
of  the   Commons.     Why  did  they  not  commit  him   when    he 

I.  "  Many  are  ignorant  of  parliamentary  law." 


QUEEN    ANNE. 

ER  Sir  Godfrbv  Kneller. 
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brought  the  action?  The  suffering  of  him  to  go  on  with  his  ^'i^w' 
action  is  a  proof  that  this  pretence  of  privilege  is  a  new  thing. 
These  men  have  followed  his  steps,  and  yet  they  are  said  to  have 
acted  in  breach  of  the  privileges  of  the  Commons.  The  Com- 
mons may  commit  for  a  crime  ;  but  not  without  charging  that 
a  crime  has  been  perpetrated.  Lord  Shaftesbury  was  committed 
for  a  contempt  done  in  the  House.  Here  the  cause  of  the  com- 
mitment being  expressed  in  the  warrant,  we  are  precluded  from 
presuming  that  it  was  for  something  criminal  of  which  the  Com- 
mons could  take  notice.  I  am  therefore  of  opinion  that  the 
prisoners  ought  to  be  set  at  liberty." 

This  doctrine  seems  plausible  as  well  as  bold,  biit,"'sdoc- 

*  trine  con- 

when  examined,  will  be  found  contrary  both  to  sound 'rary  to 

reason  and 

reason  and  to  authority  ;  for  if  the  sufficiency  of  the  authority. 
cause  of  commitment  by  either  House  of  Parliament 
can  be  examined  on  a  return  to  a  habeas  corpus,  then  all 
parliamentary  privilege  would  be  determinable  without 
appeal  by  every  court,  and  by  every  single  judge,  in 
whom  the  power  of  granting  a  writ  of  habeas  corpus  is 
vested ;  and  the  two  Houses  of  Parliament,  deprived 
of  the  power  of  commitment  for  a  contempt,  which 
belongs  to  inferior  tribunals,  could  not  effectually  exer- 
cise the  functions  assigned  to  them  by  the  constitution. 
There  must  be  a  possibility  of  the  abuse  of  power 
wherever  it  is  given  without  appeal,  and  in  certain 
cases  it  must  be  so  given  under  every  form  of  govern- 
ment. One  of  these  is  the  power  of  a  supreme  legislat- 
ure, or  an)-  branch  of  it,  to  judge  of  its  own  privileges. 

According   to   the   opinion  of   the   eleven  Judges,  He  is  over- 
Paty  and  the  other  prisoners  were  remanded  on  the  the  other 
ground  that  "  the  cause  of  their  commitment  was  not  "  ^"' 
within     the    jurisdiction    of    the    Court    of    Queen's 
Bench."! 

I.  2  Lord  Raym.  1116.  This  decision  has  been  acquiesced  in  ever 
since.  Recently,  some  Judges  have  held  out  a  threat  that  if  the  cause  of 
commitment  expressed  in  the  warrant  appears  to  them  not  to  amount 
properly  to  a  breach  of  parliamentary  privilege  they  would  discharge  the 
prisoner  ;    but   such    an    attempt    at    usurpation   is   effectually   guarded 
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CHAP. 

XXIV. 
Qu.  wheth- 
er writ  of 
error  lies 
on  a  judg- 
ment on  a 
return  to  a 
writ  of 
habeas 
corpus  ? 


Commit- 
ments of 
counsel  by 
the  Com- 
mons. 


Encouraged,  however,  by  the  opinion  of  Holt,  and 
anticipating  a  favorable  consideration  from  the  rival 
branch  of  the  legislature,  Paty,  and  the  other  Ayles- 
bur)^  men,  when  recommitted  to  Newgate,  resorted  to 
the  attempt  of  bringing  a  writ  of  error  to  the  House 
of  Lords  on  the  decision  of  the  Court  of  Queen's 
Bench.  No  such  writ  of  error  had  ever  been  before 
brought,  and  the  proceeding  involved  the  most  serious 
consequences.  Sir  Nathan  Wright,  who  was  then 
Lord  Keeper  of  the  Great  Seal,  summoned  a  meeting 
of  the  twelve  Judges  to  advise  him  whether  ex  dcbito 
jiistitice'^  the  writ  should  issue? 

Although  there  was  no  precedent  for  such  a  pro- 
ceeding, Holt  eagerly  supported  it,  and,  without 
giving  anv  decided  opinion  that  the  judgment  of  the 
Queen's  Bench  could  thus  be  reviewed,  he  said  that 
"  at  all  events  the  writ  ought  to  issue,  and  that  the 
House  of  Lords  would  decide  whether  they  had  juris- 
diction or  not."  In  this  opinion  he  at  last  induced  all 
the  Judges  except  one  to  concur. 

The  Commons  were  in  a  furj-.  They  immediately 
made  out  warrants  of  commitment  against  the  counsel 
in  support  of  the  application,  two  of  whom  were 
lodged  in  Newgate.  The  third  made  his  escape  from 
the  Sergeant-at-arms  by  letting  himself  down  from  a 
high  window  in  the  Temple  with  the  assistance  of  a 
rope  and  his  bedclothes.  Some  violent  Torj'  members 
even  intimated  a  determination  to  move  the  commii- 
ment  of  Holt  the  Chief  Justice  himself,  whom  they 
considered  the  mortal  enemy  of  their  privileges. 
Nay,  the  following  narrative  is  actually  to  be  found  in 


against  by  the  practice  which  I  had  the  honor  to  introduce  in  the  case  of 
the  Sheriffs  of  Middlesex,  arising  out  of  the  famous  case  of  StockdaU  v. 
Hansard,  of  returning  to  the  habeas  corpus  in  general  words  a  coinmit- 
ment  for  breach  of  privilege, — which  is  allowed,  on  all  hands,  entirely  to 
oust  the  jurisdiction  of  the  common-law  courts. 
I.    "  From  what  is  due  to  justice." 
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various  books  of   anecdotes,  it    having    been    copied,    chai'. 
without  inquir}-,  from  one  into  anotiier: 

"The  Sergeant-at-arms  of  tlic  Commons  presented  himself  Fabulous 
before  Chief  Justice  Holt,  sitting  on  liis  tribunal,  and  summoned  chief "j'us- 
him  to  appear  at  the  bar  of  the  House  to  purge  himself  of  his  "'^'^  """ 

,  r    ,  -i.i  ,  threaten- 

share  of  the  contempt.      1  hat  resolute  defender  of  tiie  laws  said,  mv:  i^omi- 

witii  a  voice  of  authority,    '  Begone  ! '      Soon  after  came  the  speak"i  <>f 

Speaker  in  his  robes  and  full-bottom   wig,   attended  bv  many ''"^  """*'= 

-  -^  of  Com- 

higii-privilege  members,  and  said,  'Sir  John  Holt,  Knight,  Chief mons. 

Justice  of  her  Majesty's  Court  of  Queen's  Bench,  in  the  name  of 
the  Commons  of  England,  and  by  their  authority,  I  summon 
you  forthwith  to  appear  at  the  bar  of  the  House  to  answer  the 
charge  there  to  be  brought  against  you  for  divers  contemjjts  by 
you  committed  in  derogation  of  their  ancient  and  undoubted 
privileges.'  His  Lordship  calmly  replied  to  him  in  these  re- 
markable words:  'Go  back  to  your  chair,  Mr.  Speaker,  within 
these  five  minutes,  or  you  may  depend  upon  it  I  will  lay  you  by 
the  heels  in  Newgate.  You  speak  of  your  authority,  but  I  tell 
you  that  I  sit  here  as  an  interpreter  of  the  laws  and  a  distributer 
of  justice,  and  if  the  whole  House  of  Commons  were  in  your 
belly  I  would  not  stir  one  foot.'  The  Speaker,  quailing  under 
this  rebuke,  quietly  retired  with  his  high-privilege  body-guard  ; 
and  the  Commons,  terrified  to  contend  longer  with  such  an 
antagonist,  let  the  matter  drop." 

But  an  inspection  of  the  Journals  proves  that  no 
such  proceedings  ever  took  place,  and  shows  what  the 
real  catastrophe  was.  The  two  Houses,  after  a  series 
of  hostile  resolutions  and  counter-resolutions,  seemed 
ready  to  come  to  open  war,  the  Commons  setting  writs 
of  habeas  corpus  at  defiance,  and  the  Lords  seeming 
determined  to  storm  "  Little  Ease,"  in  which  a  counsel 
was  imprisoned  for  acting  in  obedience  to  their 
authority.  As  a  preliminary  step,  the}'  presented  an 
address  to  the  Queen,  praying  hei  vlajesty  to  issue  the 
writ  of  error  to  reverse  the  judgment  of  the  Queen's 
Bench.  The  Queen  returned  for  answer,  "  that  she 
saw  an  absolute  necessity  for  putting  an  immediate  end 
to  the  session  of  Parliament." 

A    dissolution    almost    immediately   followed,  and 
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^^P-  such  was  the  reaction  that  the  new  elections  turned 
April  3,  out  greatl}- in  favor  of  the  Whigs.  In  consequence, 
Thiabuse  the  Administration  was  remodelled,  and,  Lord  Keepei 
byth'e"^°  Wright  being  dismissed,  the  Great  Seal  was  again 
Commons  offered  to  Sir  John  Holt.  He  was  now  so  popular, 
bj™pubiic  and  so  much  respected  by  all  parties,  that  his  accession 
a'^geieraj"  to  a  political  officc  wouM  havc  strengthened  the  Whig 
election.]  Qovernmcnt ;  and  Lord  Godolphin,'  and  the  Duchess 
of  Marlborough*  in  the  zenith  of  her  swa}-,  pressed 
him  to  accept  it  on  any  terms  he  might  demand  ;  but 
Holt  again  he  Said   he  was  now  more  unfit  for  it  than  ever,  as 

refuses  the 

Great  Seal,  years  and  infirmities  were  coming  upon  him,  and  it 
was  a  day  too  late  for  him  to  be  entering  on  a  new 
career.      Sarah   thereupon    gave   the    Great    Seal   to 

1.  Sydney,  Lord,  afterwards  Earl,  Godolphin  (1640-1712),  was  edu- 
cated as  a  page  at  Whitehall.  In  1664  he  became  First  Commissioner  of 
the  Treasury.  In  167S  he  was  sent  as  envoy  to  Holland,  and  on  his 
return  was  sworn  of  the  Privy  Council.  He  became  Secretary  of  State  in 
16S4,  and  In  the  same  year,  on  the  resignation  of  Rochester,  he  took  his 
place  on  the  Commission  of  the  Treasury.  On  the  accession  of  James 
he  was  removed  from  the  Treasurj"  and  made  Chamberlain  to  the  Queen. 
In  his  oflicial  capacity  he  did  not  scruple  to  conform  to  Roman  Catholic 
observances.  On  the  accession  of  William  and  Mary  the  Treasury  busi- 
ness was  placed  In  his  hands.  He  had  a  large  share  of  William's  confi- 
dence, but,  influenced  by  Marlborough,  he  intrigued  with  the  Jacobites. 
In  1697  he  was  dismissed  from  otBce.  When  Queen  Anne  succeeded  to 
the  throne  (1702)  he  became  Lord  High  Treasurer.  During  the  tumult 
that  followed  Sacheverell's  trial,  both  he  and  Marlborough  intrigued  with 
the  Jacobite  Court  at  St.  Germain. — Low  anJ  Pulling  s  Did.  of  Eng.  Hist. 

2.  Sarah,  Duchess  of  Marlborough  (1660-1744),  at  an  early  age 
entered  the  household  of  the  Duchess  of  York.  There  she  became  the 
companion  and  friend  of  the  Princess  .^nne,  who  became  passionately 
attached  to  her.  So  intimate  were  they  that  they  afterwards,  as  is  well 
known,  corresponded  under  the  names  of  Mrs.  Morley  and  Mrs.  Free- 
man. In  167S  Sarah  Jennings  married  Colonel  John  Churchill,  after- 
wards Duke  of  Marlborough.  On  the  accession  of  Queen  Anne  the 
Duchess  became  Mistress  of  the  Robes.  She  soon  proved  herself  a 
violent  Whig,  and  had  frequent  disputes  with  her  mistress,  in  which  Marl- 
borough was  not  unfrequentls'  involved.  She  gradually  found  herself 
supplanted  In  the  royal  favor  by  Mrs.  Abigail  Hill,  a  poor  relation  of  her 
own,  whom  she  had  introduced  into  the  household.  Of  the  numerous 
sketches  of  her  character,  the  most  famous  is  that  of  Pope  in  the  Essay 
on  Woman,  where  she  is  satirized  under  the  name  of  "Atossa." — Low 
and  Pulling' s  Diet,  of  Eng.  Hist. 
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young  Mr.  Cowpcr,  of  whose  youthful  beauty  she  was   ^'^''■ 
supposed  to  be  innocently  enamoured,  and   Holt  was 
quietly  permitted  to  end  his  days  as  Chief  Justice.' 

When  the  new  Parliament  met,  a  large  majority  of  Oct.  25. 
the  members  were  found  to  disapprove  the  proceed- 
ings of  the  last  House  of  Commons  in  the  Aylesbury 
Case ;  and  the  plaintiffs  in  the  additional  actions,  hav- 
ing been  discharged  out  of  custody  at  the  termination 
of  the  session,  were  allowed  to  obtain  verdicts  and 
execution  against  the  returning  officer  without  further 
disturbance.  The  abuse  of  privilege  by  the  Commons 
thus  met  with  its  proper  corrective. 

I  cannot  altogether  defend  Holt  in  this  controversy.  Holt's  con- 
His  judgment  in  Ashhy  v.  White  was  undoubtedly  just,  privilege 
In  the  subsequent  proceedings,  although  his  courage  versy. ' 
is  to  be  admired,  it  can  hardly  be  denied  that  he  was 
carried  too  far  by  his  Whig  zeal  against  a  Tory  House 
of  Commons.     All  that  he   did,  however,  was  vigor- 
ously defended  by  that  great  constitutional  authority, 
Lord  Somers.     For  above  a  century  the  view  of  privi- 
lege  taken  by   the  eleven  Judges  who  differed   from 
him   was  implicitl)-  followed,  but  there  has  recently^ 
been  a  contrary  tendency,  which  became  rather  ram- 
pant till  checked  by  the  interference  of  the  legislature^ 
and  the  superintendence  of  a  court  of  error.^ 

1.  Lives  of  the  Chancellors,  iv.  ch.  cxiv.;  6  Pari.  Hist.  225  ;  14  St. 
Tr.  695. 

2.  Lord  Ellenborough  was  the  first  to  countenance  the  notion  of  ex- 
amining the  commitments  of  the  Houses  of  Parliament  by  putting  an 
extreme  case  :  "  If  a  commitment  appeared  to  be  for  a  contempt  of  the 
House  of  Commons  ^«/^r(7//i',  I  would  neither  in  the  case  of  that  court 
nor  of  any  other  of  the  superior  courts  inquire  further  ;  but  if  it  did  not 
profess  to  commit  for  a  contempt,  but  for  some  other  matter  appearing  on 
the  return  which  could  by  no  reasonable  intendment  be  considered  as  a 
contempt  of  the  court  committing,  but  a  ground  of  commitment  palpably 
and  evidently  arbitrary,  unjust,  and  contrary  to  every  principle  of  posi- 
tive law  and  natural  justice,  we  must  look  at  it  and  act  upon  it  as  justice 
may  require,  from  whatever  court  it  may  profess  to  have  proceeded." — 
Burdett  v.  Abbott,  14  East,  1 50. 

3.  3  Vict.  c.  ix.  4.   Howard  V.  Gosset. 
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CHAPTER   XXV. 

CONCLUSION  OF   THE   LIFE   OF   LORD   CHIEF  JUSTICE 
HOLT. 

CHAP.  Holt  survived  this  controversy  nearly  five  years, 

Remainder  and   coiitinucd   to  discharge  his  judicial  duties  with 
judicial*    Undiminished  ability  and  credit;  but  no  other  case  of 
career.       great  permanent  interest  arose  before  him,  and  he  was 
not  in  any  way  mixed  up  with  the  important  poHtical 
events  which  render  the  latter  portion  of  the  reign  of 
Queen  Anne  so  interesting.     He  adhered  steadily  to 
the  Whig  party,  without  incurring   the  slightest  sus- 
picion of  partiality  while  presiding  on  the  bench,  and 
he  steered  clear  of  all  the  intrigues  by  which  they  rose 
or  fell.     From  his   manly  good  sense,   he   must   have 
sadly  lamented  their  imprudent  impeachment  of  Sa- 
A.D.  1710.   cheverell ; '  but  he  was  snatched  away  before  their  ruin 

I.  Henry  Sacheverell  (i674-iy24),  an  English  church  and  state  poli- 
tician of  extreme  views,  was  born  in  1674,  the  son  of  Joshua  Sacheverell, 
rector  of  St.  Peter's,  Marlborough,  who  at  his  death  left  a  large  family 
in  poverty.  Henry  matriculated  at  Magdalen  College,  Oxford.  He 
first  came  into  notice  when  holding  a  preachership  at  St.  Saviour's,  South- 
wark.  His  famous  sermons  on  the  church  in  danger  from  the  neglect  of 
the  Whig  ministry  to  keep  guard  over  its  interests  were  preached,  the 
one  at  Derby,  August  14,  the  other  at  St.  Paul's  Cathedral,  November  5, 
1709.  As  the  passions  of  the  whole  British  population  were  at  this 
period  keenly  exercised  between  the  rival  factions  of  Whig  and  Tory,  the 
vehement  invectives  of  this  furious  divine  on  behalf  of  an  ecclesiastical 
institution  which  supplied  the  bulk  of  the  adherents  of  the  Tories  made 
him  their  idol.  The  Whig  ministry,  then  slowly  but  surely  losing  the 
support  of  the  country,  were  divided  in  opinion  as  to  the  propriety  of 
prosecuting  this  zealous  parson.  Somers  was  against  such  a  measure  ; 
but  Godolphin,  who  was  believed  to  be  personally  alluded  to  in  one  of 
these  harangues  under  the  nickname  of  "  Volpone,"  urged  the  necessity 
of  a  prosecution  and  gained  the  day.  The  trial  lasted  from  February  27 
to  March  23,  1710,  and  the  verdict  was  that  Sacheverell  should  be  sus- 
pended for  three  years  and  that  the  two  sermons  should  be  burnt  at  the 
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was  consummated  by  this  irreparable  blunder.  Hav-  ^Jl^- 
ini;^  been  summoned  to  attend  the  trial  with  the  other 
Judges  in  the  House  of  Lords, — when  it  was  about  to 
commence  he  was  struck  with  a  mortal  disorder.  The 
last  day  that  he  ever  sat  in  court  was  the  9th  of  Febru- 
ary, 1710,  and  at  three  o'clock  in  the  afternoon  of  the 
5tli  day  of  March  following  he  expired,  at  his  house  innj^j^^^^ 
Bedford  Row,'  in  the  sixty-eighth  year  of  his  age. 

Notwithstanding  the  factious  excitement  which 
then  prevailed,  the  death  of  this  great  magistrate  pro- 
duced a  deep  sensation  in  the  public  mind,  and  the 
regret  of  the  Tories  was  embittered  by  seeing  his 
office  given  as  a  reward  for  the  violence  with  which 
Sergeant  Parker  had  assailed  Dr.  Sacheverell  and 
high-Church  principles.  Both  parties  united  in  show- 
ing respect  for  the  memory  of  the  departed  Chief 
Justice.  The  interment  was  to  take  place  at  Red-H's 
grave,  in  Suffolk ;  and  not  only  all  the  heads  of  the 
law,  with  the  barristers  and  students,  but  the  prin- 
cipal nobility  and  gentry  in  London,  of  all  shades 
of  political  opinion,  attended  the  funeral  procession 
several  miles  from  the  metropolis.  The  admirers 
of  Sacheverell  asserted  that  if  Lord  Chief  Justice 
Holt's  life  had  been  spared,  and  lie  had  attended  the 
pending  trial,  he  who  had  boldly  withstood  either 
House  of  Parliament  would  have  lifted  up  his  voice 
against  this  iniquitous  prosecution,  and  declared  that 
the  champion  of  the  Church  had  done  nothing  worthy 
of  death  or  of  bonds;  while  the  Whigs  retorted,  that 

Royal  Exchange.  This  was  the  decree  of  the  state,  and  it  had  the  effect 
of  making  him  a  martyr  in  the  eyes  of  the  populace,  and  of  bringing 
about  the  downfall  of  the  ministry.  Immediately  on  the  expiration  of 
his  sentence  (April  13,  1713)  he  was  presented  to  the  valuable  rectory  of 
St.  Andrew's,  Holbom,  by  the  new  Tory  ministry,  who  despised  the 
author  of  the  sermons,  although  they  dreaded  his  influence  over  the  mob. 
He  died  at  the  Grove,  Highgate,  June  5,  1724. — Encyc.  Britannica,  vol. 
xxi.  p.  130. 

I.  Then  called  Bedford  Walk.     See  2  Lord  Raym.  13S9. 
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*^f^'^''-    a  solemn  proceeding  instituted  to  vindicate  the  princi- 
His  pies  of  the  Revolution  would  have  been  warmly  coun- 

continu'ed.  tcnanced  by  him  who  had  resisted  the  tyranny  of 
James  II.,  who  had  been  a  distinguished  member  of 
the  Convention  Parliament,  whose  arguments  had 
mainly  contributed  to  the  vote  that  tlie  tJirone  was 
vacant,  and  who,  during  his  long  career,  had  never 
swerved  from  the  true  principles  of  civil  and  religious 
liberty.' 

After  reachmg  Highgate,  the  hearse  was  accompa- 
nied only  by  the  brother  of  the  deceased  and  a  few 
private  friends  till  it  approached  the  place  of  its  desti- 
nation, when  it  was  met  by  an  immense  assemblage 
from  the  surrounding  country.  The  manor  of  Red- 
grave IS  famous  in  our  judicial  annals.  It  had  be- 
longed to  Lord  Keeper  Sir  Nicholas  Bacon ;  and  here 
he  had  entertained  Queen  Elizabeth — when,  in  answer 
to  her  observation  that  "  his  house  was  rather  too 
small  for  him,"  he  replied  "  Your  Majesty  has  made 
me  too  great  for  my  house."  From  the  family  of  the 
Bacons  it  had  been  purchased  by  Chief  Justice  Holt, 
and  nere  he  spent  his  vacations  as  a  private  gentle- 
man, mixing  familiarl}'  with  all  ranks,  and  particularly 
with  the  more  humble.  All  the  inhabitants  of  this  and 
the  adjoining  parishes,  as  if  by  one  impulse,  were  now 
congregated  to  do  honor  to  him  whose  face  they  were 
to  see  no  more,  but  whose  virtues  they  were  to  talk  of 
to  their  children's  children.  They  cared  little  about 
his  political  conduct,  but  they  had  heard,  and  they 
believed,  that  he  was  the  greatest  Judge  that  had 
appeared  on  the  earth  since  the  time  of  Daniel,  and 
they  knew  that  he  was  condescending,  kind-hearted, 

I.  This  seems  to  have  been  an  anticipation  of  the  contest  between 
Whigs  and  Tories  three  years  later,  when  the  tragedy  of  Cato  was 
brought  upon  the  stage.  "The  Whigs  applauded  every  line  in  which 
Liberty  was  mentioned,  as  a  satire  on  the  Tories ;  and  the  Tories 
echoed  every  clap,  to  show  that  the  satire  was  unfelt." 
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and    charitable.     We  are  told  that   as   the  body   was    ^Ji/^- 
lowered  into  the  grave  prepared  for  it,  in  the  chancel 
of  the  church  at  Redgrave,  not  a  dry  eye  was  to  be 
seen,  and  the    rustic    lamentations   there    uttered  elo- 
quently spoke  his  praise. 

There   is  now  to  be  admired  a  magnificent  monu- His  monu- 
ment of  white  marble,  which  his  brother  erected  over"^"' 
his  grave  at  a  cost  of  1,500/.,  representing  him  in  his 
judicial  robes  under  a  canopy  of  state,  seated  between 
emblematical  figures  of  Justice  and  Mercy,  with  the 
following  inscription  : 

"M.  s. 

Johannis  Holt  Equitis  Aur. 

Totius  Anglia  in  banco  regio 

Per  xxi.  annos  conlinuos 

Capitalis  Jusliciarii 

Gulielmo  Regi.  Annas  Reginae 

Conslliarii  perpetui, 

Libertatis  ac  legum  Anglicarum 

Assertoris,  Vinciicis,  Custodis 

Vigilis.  acris,  et  intrepidi. 

Rolandus  frater  unicus  et  hxres 

Optime  de  se  merito 

Posiiit."  ' 

This   praise  is   certainly  well  deserved.     I  should  ""'''^ , 

^  -^  want  of 

have  been  glad  if  the  epitaph  could  have  truly  added  '''erature 
that  he  was  an  elegant  scholar,  an  enlightened  philos- science. 
opher,  a  splendid  orator,  or  a  distinguished  writer. 
Agreeing  with  Speaker  Onslow,  that  "  he  was  not  of 
very  enlarged  notions,"  I  would  not  add,  "  the  deUer 
judge,  whose  business  it  is  to  keep  strict!}'  to  the  plain 
and  known  rules  of  law."  According  to  a  pithy  ex- 
pression which  I  have  several  times  heard  from  the 
late  Daniel  0"Connell,  "  a  judge  must  be  a  downright 
tradesman"  meaning  "  the  first  and  indispensable  qual- 
ification of  a  judge  is  that  he  should  thoroughly 
understand  his  profession  :  "  and,  if  he  is  at  all  induced 
to   neglect  his  judicial  duties    by   the  allurements   of 

I.  Biographia  Brit. 


SOO  REIGN   OF   (JUEEN   ANNE. 

^f^'^P-  literature  and  science,  or  the  dangerous  ambition  of 
itniversality,  it  would  be  mucli  better  tliat  he  had  taste 
for  nothing  more  refined  than  the  Year-Books.  But 
there  is  no  absolute  incompatibility  between  the  pro- 
foundest  knowledge  of  jurisprudence  and  any  degree 
of  culture  and  accomplishment.  We  can  conceive  that 
Holt,  like  Somers,  might  have  been  President  of  the 
Royal  Society,'  and  a  member  of  the  Kit-Cat  Club.^ 
But  he  seems  to  have  been  wholly  unacquainted  with 
the  philosophers  and  wits  who  illustrated  the  reigns 
of  King  William  and  Oueen  Anne;  and  Steele,  who 
celebrates  him  in  the  T.\Ti,ER,  evidently  speaks  of 
Verus  only  as  an  idol  whom  he  had  seen  and  wor- 
shipped from  a  distance.  We  are  left  to  conjecture 
as  to  his  habits  ;  but  he  must  have  had  benchers  and 

1.  The  Royal  Society  grew  out  of  two  small  groups  of  friends  who 
met  occasionally  in  London  and  Oxford  to  discuss  scientific  questions 
about  the  middle  of  the  seventeenth  century.  These  were  organized 
into  a  definite  society  in  1660  ;  in  1662  it  was  granted  a  charter  by 
Charles  II.,  and  incorporated  as  the  Royal  Society.  The  King,  as  well 
as  his  brother  James,  placed  their  names  in  the  list  of  members.  Its 
early  meetings  took  place  in  Gresham  Cullege,  and  afterwards  in  Crane 
Court  ;  they  were  transferred  in  1782  to  Somerset  House,  and  to  Burling- 
ton House  in  1857. — Low  and  Pulling' s  Diet,  of  Eng.  Hist. 

2.  Kit-Kat  Club  was  a  celebrated  association  in  London,  founded 
about  the  year  1700,  and  said  to  have  derived  its  name  from  a  certain 
Christopher  Katt.  a  mutton-pieman  or  pastry-cook,  at  whose  house  in 
Shire  Lane  the  meetings  of  the  club  are  supposed  to  have  been  first  held. 
It  was  the  chief  society  for  the  leaders  among  the  Whigs,  and  originally 
consisted  of  thirty-nine  noblemen  and  gentlemen  known  for  their  warm 
attachment  to  the  house  of  Hanover,  The  Duke  of  Marlborough,  Sir 
Robert  Walpole,  Addison.  Steele,  and  many  other  noted  men  of  the  time 
were  members  ;  and  the  reputation  of  the  club  is  literary  and  artistic  as 
well  as  political.  Here  "  used  to  meet  many  of  the  finest  gentlemen  and 
choicest  wits  of  the  days  of  Queen  Anne  and  the  first  George.  Halifax 
here  conversed  and  Somers  unbent,  Addison  mellowed  over  a  bottle, 
Congreve  flashed  his  wit,  Vanbrugh  let  loose  his  easy  humor,  Garth 
talked  and  rhymed."  Ward,  who  claims  that  the  pieman  was  named 
Christopher,  and  that  he  lived  at  the  sign  of  the  Cat  and  Fiddle,  in 
Gray's  Inn  Lane,  says,  "  The  cook's  name  being  Christopher,  for  brevity 
called  Kit,  and  his  sign  being  the  Cat  and  Fiddle,  they  very  merrily 
derived  a  quaint  denomination  from  puss  and  her  master,  and  from 
thence  called  themselves  of  the  Kit-Cat  Club." — IV/ifeler' s  Familiar  Al- 
lusions. 
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sergeants-at-la\v  lor  his  cimipaiiions,  and  his  talk  must  Socv"' 
have  been  of  "  continijciit  rcmainciers."  \'et  he  is  the 
first  man  for  a  "  mere  lawyer "  to  be  found  in  (jur 
annals.  Within  his  own  sphere  he  shone  witli  un-nisun- 
rivalled  brightness,  l-'erhaps  he  was  carried  too  farbriKiitness 
by  his  admiration  of  the  common  law  of  England,  assphere. 
when  he  declared  that  an  appeal  of  murder  sued  by 
the  heir  of  the  deceased,  to  be  tried  by  battle,  and 
excluding  tiie  Crown's  power  ol  pardon,  instead  of 
being  an  odious  prosecution  and  a  remnant  of  barbar- 
ism, was  "  a  noble  remedy,  and  a  badge  of  the  rights 
and  privileges  of  an  Englishman." '  His  head,  like- 
wise, seems  to  have  been  a  little  turned  by  the  ap- 
plause he  received  for  his  independence,  insomuch 
that  he  told  Mr.  Raymond  (afterwards  Lord  Ra^-mond, 
and  his  successor)  that  if  the  House  of  Lords  had 
determined  against  him  in  a  case  of  Prohibition  wliich 
was  clearlv  within  their  jurisdiction,  he  would  not 
have  held  himself  bound  by  tiieir  judgment:-  but, 
generally  speaking,  he  is  to  be  considered  a  consum-His 
mate  jurist ;  above  all  prejudice ;  misled  by  no  pre- 
dilection ;  seeing  what  the  law  ought  to  be,  as  well  as 
what  it  was  supposed  to  be  ;  giving  precedent  its  just 
weight,  and  no  more  ;  able  to  adapt  established  prin- 
ciples to  the  new  exigencies  of  social  life  ;  and  making 
us  prefer  judge-made  law  to  the  crude  enactments  of 
the  legislature. 

He  had  the  merit  ol  effectually  repealing  the  acts  He  put  an 
against  witchcraft,  although  they  nominally  continued  trials  for 
on    the   statute-book  to  a   succeeding   reign.     Eleven™'"^  "^ 
poor  creatures  were  successively  tried  before  him  for 
this  supposed  crime,  and  the  prosecutions  were  sup- 
ported  by  the   accustomed  evidence  of   long  fasting, 
vomiting  pins  and  tenpenny  nails,  secret  teats  sucked 

1.  Sarah  Stout's  Case,  i  Lord  Raym.  557  ;   12  Mod.  373,  375. 

2.  I  Lord  Raym.  545. 
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CH^P.  by  imps,  devil's  marks,  and  cures  b}'  the  sign  of  the 
cross  or  drawing  blood  from  the  sorceress — which  had 
misled  Sir  Matthew  Hale ;  but,  by  Holt's  good  sense 
and  tact,  in  every  instance  the  imposture  was  detected 
to  the  satisfaction  of  the  jur}-,  and  there  was  an  ac- 
quittal. One  of  the  strongest  prima  facie  cases  made 
out  before  him  was  said  to  have  been  that  against  the 
woman  to  whom,  many  years  before,  he  himself  had 
pretended  to  be  a  wizard,  and  to  whom  he  had  given 
the  cabalistic  charm  w'hich  was  adduced  as  the  chief 
How  he  proof  of  her  guilt.'  At  last  the  Chief  Justice  efifectu- 
piishedhis  ally  accomplished  his  object  by  directing  that  a  prose- 
°  ^^  ■  cutor  who  pretended  that  he  had  been  bewitched 
should  himself  be  indicted  as  an  impostor  and  a  cheat. 
This  fellow  had  sworn  that  a  spell  cast  upon  him  had 
taken  away  from  him  the  power  of  swallowing,  and 
that  he  had  fasted  for  ten  weeks ;  but  the  manner  in 
which  he  had  secretly  received  nourishment  was 
clearly  proved.  He,  nevertheless,  made  a  stout  de- 
fence, and  numerous  witnesses  deposed  to  his  expecto- 
ration of  pins  and  his  abhorrence  of  victuals,  all  which 
they  ascribed  to  the  malignant  influence  of  the  witch. 
The  Judge,  having  extracted  from  a  pretended  believer 
in  him  the  answer  that  "  all  the  devils  in  hell  could  not 
have  helped  him  to  fast  so  long,"  and  having  proved, 
by  cross-examining  another  witness,  that  he  had  a 
large  stock  of  pins  in  his  pocket,  from  which  those 
supposed  to  be  vomited  were  taken,  summed  up  with 
great  acuteness,  and  left  it  to  the  jury  to  say,  not 
whether  the  defendant  was  bewitched,  but  whether 
he  was  no7i  compos  mentis,  or  was  fullv  aware  of  the 
knavery  he  was  committing,  and  knowingh-  wished  to 
impose  on  mankind  ?  The  jury  found  a  verdict  of 
guilty,  and,  the  impostor  standing  in  the  pillory  to  the 
satisfaction  of  the  whole  country,  no  female  was  ever 

I.  Ante,  p.  133. 
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after  in  danger  of  being  hanged  or  burned  in  England    chap. 

for  being  old,  wrinkled,  and  paralytic.' 

Holt's    conduct    on  tiiis   occasion   will   appear  theHiscon- 
. ,  .  ,        ,       ,  ''"':« "" 

more  meritorious  ii  we  consider  that  he  ran  great  risk  this  occa- 

of  being  denounced  as  an  atheist ;  and  that,  to  avoid 
this  peril,  preceding  Judges,  who  were  not  believers 
in  witchcraft,  had  pandered  to  the  prejudices  of  the 
vulgar.  Sa3s  Roger  North,  "  If  a  judge  is  so  clear 
and  open  as  to  declare  against  that  impious  vulgar 
opinion  that  the  Devil  himself  has  power  to  torment 
and  kill  innocent  children,  or  that  he  is  pleased  to 
divert  himself  with  the  good  people's  cheese,  butter, 
pigs,  and  geese,  and  the  like  errors  of  the  ignorant  and 
foolish  rabble,  the  countrymen  cry,  '  This  judge  hath 
no  religion,  for  he  doth  not  beheve  witches ; '  and  so, 
to  show  they  have  some,  hang  the  poor  wretches."^ 

Holt  seems  to  have  had  a  high  reputation  among  He  ex- 
his  contemporaries  for  detecting  false  pretences  of  allocrUicai^'^ 
sorts,  and  exposing  those  who  put  on  an  aspect  of  To  ex"  "^^ 
extraordinary  sanctity.     There  existed  in   his  time  a  virtue.' "^"^ 
"  society   for   the   suppression    of  vice,"   composed   of 
men   who  sought   to  cover  their  own  bad  characters 
and  pernicious  habits  b}'  affecting  to  put  the  law  in 
force   against   others   less    culpable    than    themselves. 
Said   Steele,  describing  the  Chief  Justice  as  Verus, 
"  He  never  searched  after  vice,  nor  spared  it  when  it 
came   before   him ;   at   the    same    time,   he   could   see 
through  the  h)-pocrisy  and  disguise  of  those  who  have 
no  pretence  to  virtue  themselves  but  by  their  severity 
to  the  vicious.     In  his  time  there  was  a  nest  of  pre- 
tenders to  justice  who  happened  to  be  empIo)''ed  to 
put   things  in   a   method  for  being   examined   before 
him.     These  animals  were  to  Verus  as  monkeys  are  to 
men :  so  like,  that  you  can  hardly  disown  them ;  but 

1.  14  St.  Tr.  639-695. 

2.  Life  of  Guilford,  i.  251. 
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^^P-  SO  base,  that  vou  are  ashamed  of  their  fraternity.  It 
grew  a  phrase,  '  Who  would  do  justice  on  the  jus- 
tices? '  I  have  seen  an  old  trial  where  he  sat  judge  on 
two  of  them  :  one  was  called  Trick-track,  the  other 
Tear-shift ;  one  was  a  learned  judge  of  sharpers,  the 
other  the  quickest  of  all  men  at  finding  out  a  wench. 
Trick-track  never  spared  a  pickpocket,  but  was  a  com- 
panion to  cheats.  Tear-shift  would  make  compliments 
to  wenches  of  quality,  but  certainl)-  commit  poor  ones. 
These  patriots  infested  the  da^'S  of  V'erus,  while  they 
alternately  committed  and  released  each  other's  pris- 
oners. But  Verus  regarded  them  as  criminals,  and 
always  looked  upon  men  as  they  stood  in  the  eve  of 
justice,  without  respecting  whether  they  sat  on  the 
bench  or  stood  at  the  bar." ' 
His  an-  To  a  band  of  fanatics  called  the  "  Prophets"'  Holt 

tipat  y  to  j^^j  ^  particular  antipathy.  One  of  these,  named  Lac)-, 
ets."°''  '  being  beaten  in  a  trial  before  iiim,  complained  of  injus- 
tice. Calamy,'^  the  famous  Presbyterian  divine,  relates 
that,  he  having  repeated  these  complaints  to  Holt, 
"  Mv  Lord  by  this  time  was  moved;  and,  setting  his 
hands  to  his  side,  cried  out.  an  honest  cansc  did  lie  call 
it  '  I  tell  you,  sir.  and  you  have  full  liberty  to  tell 
him,  or  any  one  else  you  think  fit.  from  me,  that  it  was 
one  of  the  foulest  causes  I  ever  had  the  hearing  of,  and 
that  none  but  an  arrant  knave  would  have  had  the  con- 
cern in  it  that  Lac}'  had  ;  for  it  was  a  plain  design,  in 
concert  with  a  notorious  jilt,  to  have  cheated  the  right 

1.  Tatler.  No.  xiv.  There  must  here  be  an  allusion  to  some  well- 
known  "trading  justices,"  belonging  to  a  class  who  then  and  for  many 
years  after  infested  the  metropolis,  till  stipendiary  magistrates  were  at 
length  established  at  Bow  Street ;  but  I  have  in  vain  endeavored  to  trace 
in  "Magazines"  and  "Trials"  the  individuals  whom  Holt  is  here  cele- 
brated for  having  exposed  and  punished. 

2.  Edmund  Calamy,  an  eminent  Nonconformist  divine,  born  in  1671. 
He  became  minister  at  Blackfriars,  London,  in  1692,  and  at  West- 
minster in  1703.  He  published  many  sermons,  "Baxter's  Life  and 
Times,"  "The  Inspiration  of  the  Scriptures,"  and  other  esteemed  works. 
Died  in  1732. —  Thomas'  Biog.  Diet. 
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heir  of  a  good   estate    upon   his   supplying  her  with    ^J^J^- 
money.     If  one  that  could  do  this  may  be  allowed  to 
set  up  for  a  prophet,  the  world  is  come  to  a  fine  pass."  ' 

Holt  having,  some  time  after,  committed  another  of  "■'    . 

^  detection 

this  brotherhood,  called  /o/in  Atkins,  to  take  his  trial  "f^f*'« 

prophet. 

for  seditious  language,  the  same   Lacy  called  at  the 

Chief  Justice's  iioiise  in  Bedford  Row,  and  desired  to 

see  him.     Servant:    "My  Lord  is  unwell  to-day,  and 

cannot  see  company."     Lacy  (in  a  very  solemn  tone) : 

"Acquaint  vour  master  that  I  must  see  him,  for  I  bring 

a  message  to  him  from  the  Lord  God."     The  Chief 

Justice,  having  ordered  Lacy  in   and  demanded  his 

business,    was    thus   addressed :    "  I    come    to   you    a 

prophet  from  the  Lord  God,  who  has  sent  me  to  thee, 

and  would  have  thee  grant  a  nolle  prosequi  for  John 

Atkins,  his  servant,  whom  thou  hast  sent  to  prison." 

Holt.  C.  J.:    "  Thou  art  a  false  prophet,  and  a  lying 

knave.     If  the  Lord  God  had  sent  thee,  it  would  have 

been  to  the  Attorney  General,  for  he  knows  that  it 

belongeth   not   to   the  Chief  Justice  to  grant  a  nolle 

prosequi :  but  I,  as  Chief  Justice,  can  grant  a  warrant 

to   commit    thee    to   bear   him    compan}-."     This  was 

immediately  done,  and  both  prophets  were  convicted 

and  punished. 

It  is  observable    that,   even    under   Holt,  criminal  His  prac- 
.  11-11  1     •      ''<^^  °' '"" 

trials  were  not  alwaj-s  conducted  with  the  regularity  terrogating 

and  forbearance  which  we  now  admire.     For  the  pur-on trial. 

pose  of  obtaining  a  conviction  when  he  believed  the 

charge  to  be  well  founded,  he  was  not  very  scrupulous 

as  to  the  means  he  employed.     To  the  end  of  his  life 

he  persevered  in  what  we  call  "  the  French  system  " 

of  interrogating  the  prisoner  during  the  trial,  for  the 

purpose  of  obtaining  a  fatal  admission  from  him,  or 

involving  him  in  a  contradiction.     Thus  in  the  case, 

which    made    a   noise    all    over   Europe,   of    Haagen 

I.   Rutt's  Life  of  Calamy,  ii.  iii,  II2. 
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CHAP.  SWENDSEN,  indicted  capitally  for  forcibly  carrying  off 
an  heiress  and  marrying  her,  the  prisoner  having  as- 
serted that,  before  he  carried  her  off,  she  had  squeezed 
his  hand  and  kissed  him,  the  Chief  Justice  asked  "  If 
she  was  consenting,  why  then  did  you  force  her  to  the 
tavern  and  marry  her  by  a  parson  you  had  provided 
for  that  purpose?"  The  prisoner  answered,  "She 
married  me  with  as  much  freedom  as  there  could  be 
in  woman."  But  he  was  convicted  and  executed.' 
His  sup-  Contrary    to    the    doctrine    which    we    hold,    that 

posed opin-  ...  ,  i         r    n         i.i 

ion  as  to  soldicrs  are  armed  citizens,  and  may  lawfully,  like 
gaiityof  Other  citizens,  by  the  command  of  a  magistrate,  and 
X^mUi-°^  on  an  occasion  of  extremity  even  without  the  com- 
dowid^i'  mand  of  a  magistrate,  interpose  to  prevent  the  com- 
anc^'!''  mission  of  a  crime  and  to  preserve  or  restore  public 
tranquillity,  Holt  is  said  to  have  held  that  the  military 
could  only  be  lawfully  employed  against  a  foreign 
enemy  or  in  quelling  open  rebellion.  But  this  opinion 
of  his  is  not  to  be  found  laid  down  on  any  trial,  or 
recorded  in  any  book  of  authority,  and  rests  on  the 
following  gossiping  stor}- :  "  A  party  of  the  guards 
was  ordered  from  Whitehall  to  put  down  a  dangerous 
riot  which  had  arisen  in  Holborn,  from  the  practice  of 
kidnapping,  then  carried  to  a  great  extent ;  and  at  the 
same  time  an  officer  was  despatched  to  inform  the 
Chief  Justice  of  what  was  doing,  and  to  desire  that  he 
would  send  some  of  his  people  to  attend  and  counte- 
nance the  soldiers.  '  Suppose,  sir,'  said  Holt,  '  let  me 
suppose  the  populace  should  not  disperse  on  your 
appearance,  or  at  your  command  ? '  '  Our  orders  are 
then  to  fire  upon  them.'  '  Then  mark,  sir,  what  I  say  ; 
if  there  should  be  a  man  killed  in  consequence  of  such 
orders,  and  you  are  tried  before  me  for  the  murder,  I 
will  take  care  that  you  and  every  soldier  in  your  party 
shall  be  hanged.     Return  to  those  who  sent  you,  and 

I.  14  St.  Tr.  559-638- 
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tell  them  that  no  officer  of  mine  shall  accompany  sol-  chap. 
diers ;  the  laws  of  this  kingdom  are  not  to  be  executed 
by  the  sword.  This  affair  belongs  to  the  civil  power, 
and  soldiers  have  nothing  to  do  here.'  Then,  order- 
ing his  tipstaves  and  some  constables  to  accompany 
him,  he  hastened  to  the  scene  of  tumult,  and  the  popu- 
lace, on  his  assurance  that  justice  should  be  done  on 
the  objects  of  their  indignation,  dispersed  in  a  peace- 
able manner."'  Holt  certainly  did,  in  his  proper  per-Hisdis- 
son,  disperse  a  riotous  assembly  in  Holborn,  with  theTriotTus' 
assistance  of  a  band  of  constables,  but  the  dialogue  witfTthe 
between  him  and  the  officer  of  the  guards  I  consider  jj^i,"^'^''"" 
apocryphal.  From  the  earliest  times  till  the  beginning 
of  the  1 8th  century,  the  Chief  Justice  of  the  King's 
Bench  had  been  in  the  habit  of  taking  an  active  part 
in  putting  down  disturbances.^  In  the  Plantagenet 
reigns,  when  there  were  no  standing  armies  or  regular 
troops  to  be  employed  for  this  purpose,  I  find  that  he 
was  not  unfrequently  sent  into  distant  counties  with  a 
commission  of  array,  and  that  he  commanded  in  the 
field  the  forces  so  raised.  Holt  may  very  properly 
have  expressed  jealousy  of  the  wanton  interference  of 
the  military,  but  there  is  an  extreme  improbability  that 
he  should  in  such  terms  have  condemned  the  employ- 
ment, for  the  prevention  of  crime,  of  a  portion  of  the 
posse  comitatus  wearing  red  coats  instead  of  blue,  and 
armed  with  muskets  instead  of  batons. 

Holt  continued,  like  preceding  Chief  Justices,  to  He  acted 

■  1  •  1-       ■  out  of 

act  out  oi  court  as  a  magistrate,  in  taking  preliminary  court  as  a 

,  ,  .     .        magistrate 

examinations  against  parties  accused,  and  committing 
them  for  trial.  Recognizances  were  likewise  entered 
into  before  him.     In  the  Journal  of  the  second  Earl 


1.  Examiner,  voL  iv.  No.  14  ;  Notes  to  Tatler,  ed.  1806,  vol.  i.  p.  147. 

2.  It  is  likewise  a  curious  fact  that  the  Judges  of  the  King's  Bench 
acted  as  police  magistrates ;  taking  preliminary  examinations  of  wit- 
nesses, and  committing  criminals  for  trial. 
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CHAP,  of  Clarendon'  we  find  the  following  entry:  "15th 
August,  1690.  About  six  in  the  evening,  m}-  Lord 
Lucas  went  with  me  to  my  Lord  Chief  Justice  Holt's. 
My  brother  came  just  from  Tunbridge,  and  went  with 
me;  my  wife  stayed  in  the  coach.  jNI)-  Lord  Chief 
Justice  presently  took  my  recognizance  to  appear  in 
the  King's  Bench  the  first  day  of  the  next  term ;  and 
in  the  mean  time  to  give  my  word  and  honor  not  to 
disturb  the  Government,  and  to  keep  the  peace.  I 
said  I  agreed  to  all,  but  to  the  last  clause ;  which 
seemed  a  very  odd  one,  and  I  could  say  nothing  to  it. 
At  Lord  Lucas's  desire,  I  spoke  to  m}-  Lord  Chief  Jus- 
tice about  Lord  Forbes's  bail ;  who  could  get  none 
but  gentlemen  from  Ireland.  The  Lord  Chief  Justice 
was  verj'  snappish."  ^ 
His  trial  at        While  Chief  Justicc,  he  had  to  fight  a  battle  with 

bar  with  ^ 

the  Crown,  the  Crown,  as  well  as  with   the   Lords  and  with   the 

Trin. 

1.  Henry  Hyde,  second  Earl  of  Clarendon  (d.  163S,  </.  1709).  was  the 
son  of  Charles  H.'s  great  minister.  In  16S5  he  was  appointed  Lord 
Privy  Seal.  At  the  end  of  the  year  he  was  appointed  Lord  Lieutenant 
of  Ireland.  He  found  himself  completely  eclipsed  in  that  country  by 
the  influence  of  Tyrconnel,  and  (as  he  was  a  sincere  Protestant)  his 
alarm  was  great  when  several  Roman  Catholics  were  sworn  of  the  Privy 
Council.  He.  nevertheless,  submitted  to  Tyrconnel's  dictation,  and 
when  James  threatened  to  dismiss  him  for  his  reluctant  compliance  in 
the  reform  of  the  army  and  administration,  he  wrote  humble  letters  of 
apology.  He  was,  however,  dismissed  in  16S7,  shortly  after  his  brother. 
Rochester.  He  was  invited  to  the  consultation  in  aid  of  the  Seven  Bish- 
ops. When  the  Declaration  of  the  Prince  of  Orange  was  published,  he 
told  the  King  that  he  had  had  no  part  in  summoning  him  to  England.  He 
was  much  grieved  at  hearing  that  his  son,  Lord  Cornbury.  had  deserted 
James  ;  but  at  length  joined  the  Prince  of  Orange  at  Salisbun,-.  Finding 
that  he  was  coldly  received  by  William,  he  soon  resumed  his  Tory  princi- 
ples, and  endeavored  to  persuade  the  Princess  Anne  to  insist  on  her 
rights  to  the  throne.  He  took  part  in  the  Jacobite  plots  of  i6<;o.  Before 
setting  out  for  Ireland  William  sent  warning  to  him  through  his  brother, 
Rochester.  He  was  subsequently  arrested  by  order  of  the  Privy  Council. 
He  again  engaged  in  Jacobite  plots,  and  letters  from  him  to  James  were 
seized  among  Preston's  papers.  He  was  confined  in  the  Tower  for  six 
months,  but  afterwards  suffered  to  go  free.  On  the  death  of  Queen 
Mary  he  lost  his  influence  with  the  Princess  Anne.  The  remainder  cf 
his  life  was  spent  in  obscurity. — Low  and  Pulling's  Did.  of  Eng.  Hist. 

2.  Vol.  ii.  pp.  32S,  329. 


I.Il  !•;   OK   CIIIEK  JUSTICE   HOLT.  209 

Commons.  The  great  sinecure  office  of  Chief  Clerk  ^J^f^- 
of  the  Court  of  King's  Bench,  now  compensated  by  a 
pension  of  9,000/.  a  year,  falling  vacant,  Sir  John  Holt 
granted  it  to  his  brother  Roland,  and  the  question 
arose  whether  the  patronage  of  it  belonged  to  the 
Chief  Justice  or  to  the  King?  This  came  on  to  be 
decided  by  a  trial  at  bar  before  the  three  Puisne 
Judges  and  a  jury.  A  chair  was  placed  on  the  Hoor  of 
the  Court  for  Lord  Chief  Justice  Holt,  on  w-hich  he  sat 
uticovered  near  his  counsel.  It  was  proved  that  the 
Chief  Justices  of  the  King's  Bench  had  appointed  to 
the  ofSce  from  the  earliest  times,  till  a  patent  was 
granted  irregularly  by  Charles  H.  to  his  natural  son 
the  Duke  of  Grafton  ;  and  there  was  a  verdict  against 
the  Crown,  which  was  confirmed,  on  appeal,  by  the 
House  of  Lords.' 

Holt  appears  in  the  catalogue  of  our  judicial  au-Hoitasan 
thors,  but  does  not  add  to  its  faint  lustre.  In  the  j-ear*"'  °'' 
1708,  he  edited  a  collection  of  Crown  cases  from  the 
MS.  of  Chief  Justice  Kelynge,  adding  three  judgments 
of  his  own,  all  of  which  are  upon  the  law  of  murder 
and  manslaughter.^  His  notice  of  them  in  his  preface 
rather  shows  that  he  was  an  instance  of  a  great  Eng- 
lish lawyer  being  utterly  unacquainted  with  English 
composition  :  "  The  three  modern  cases,"  says  he,  "  are 
conceived  to  be  of  some  use,  therefore  are  thought 
fit  to  be  published  ;  and  if  the\'  shall  be  found  to  be  of 
any  benefit,  it's  what  is  desired  b}-  the  publisher 
thereof." 

I  am  much  grieved  that  we  know  so  little  of  HoltHoUin 
in   private   life.      He    had    no   chronicler   like    Roger  {jfe'^^'^ 
North,  he  has  left  no  diary  of  his  own,  and  there  is  not 
even  a  scrap  of  a  letter  of  his  extant.     We  must  par- 
ticularly regret  that  we   have  so  few  of  his  sayings 

1.  Shower's  Parliamentary  Cases,  in  ;  Skinner,  354. 

2.  Kex  V.  LisU,  A'ix  v.  Plumer,  Kex  v.  Mawgridge. 
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CHAP,  handed  down  to  us,  for,  judging  from  his  reprimand  of 
the  "false  prophet,"  they  must  have  been  ver}-  racy,  if 
sometimes  a  little  irreverent. 

He  no  doubt  derived   much  satisfaction  from   the 

able  discharge  of  his  official  duties,  and  the  high  credit 

which  he  thereby  acquired ;  but  he  had  no  domestic 

He  was      bliss.     His  wifc,  Anne,  the  daughter  of  Sir  John  Crop- 

married  to  ,      ,  ^  .  ,  ,  i      i  t         i 

a  shrew,  ley,  a  lady  ot  strict  virtue,  was  a  shrew,  and  they  lived 
together  on  the  worst  possible  terms.  She  fell  into 
ill-health,  and  he  was  in  high  hopes  of  getting  rid  of 
her.  To  plague  her  husband,  she  insisted  on  consult- 
ing a  physician  with  whom  he  had  a  personal  quarrel, 
and  who,  for  this  reason,  is  said  to  have  taken  peculiar 
pains  in  curing  her.  She  certainly  survived  him  sev- 
eral years  ;  and  Dr.  Arbuthnot,*  afterwards  writing  to 
Swift  an  account  of  his  attendance  on  Gay  ^  the  poet, 
said,  "  I  took  the  same  pleasure  in  saving  him  as  Rad- 

1.  John  Arbuthnot,  a  celebrated  writer  and  physician,  educated  at 
Aberdeen,  and,  coming  to  London,  supported  himself  by  teaching  mathe- 
matics. Accidentally  administering  relief  to  Prince  George  of  Denmark 
at  Epsom,  he  became  physician  to  his  Royal  Highness,  and  in  1709  was 
appointed  physician  in  ordinary  to  Queen  Anne.  He  engaged  with  Pope 
and  Swift  in  a  scheme  to  write  a  satire  on  the  abuse  of  human  learning, 
under  the  title  of  "  Memoirs  of  Martinus  Scriblerus,"  but  the  death  of  the 
Queen  put  an  end  to  the  project  and  deprived  the  world  of  some  ingen- 
ious performances.  Born  at  Arbuthnot,  near  Montrose.  Scotland,  1675  ; 
died  in  London,  1735. — Beeton's  Biog.  Diet. 

2.  John  Gay,  an  English  poet,  who  received  his  education  under  a 
Mr.  Luck,  a  man  of  wit  and  a  poet,  in  the  town  of  Barnstaple.  He  was 
afterwards  apprenticed  to  a  silk-mercer  in  London,  but  disliking  the  occu- 
pation in  a  few  years,  he  bought  the  remainder  of  his  time.  His  first  poem, 
entitled  "Rural  Sports,"  appeared  in  1711,  was  dedicated  to  Mr.  Pope, 
and  gained  him  the  friendship  of  that  poet,  which  lasted  till  death.  In 
1 714  he  became  secretary  to  the  Earl  of  Clarendon,  and  accompanied 
that  nobleman  on  his  embassy  to  Hanover.  On  the  death  of  Queen  Anne 
he  returned  to  England.  In  1727  appeared  his  "  Beggar's  Opera,"  which 
had  a  success  considered  by  many  infinitely  beyond  what  it  deserved  both 
in  a  dramatic  and  moral  point  of  view.  It  ran  for  sixty-three  nights,  and 
threw  the  author  and  his  friends  into  ecstasies.  Though  it  was  a  favorite 
with  the  town,  however,  it  was  not  so  at  Court  ;  and  when  he  produced 
his  sequel  to  it,  under  the  title  of  "Polly,"  it  was  prohibited  by  the  Lord 
Chamberlain.  We  owe  to  Gay  the  ballad  opera.  Born  16S8,  died  1732. 
— Beeton's  Biog.  Diet 
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cliffe '  did  in  saviii<^  my  Lord  Chief  Justice  Holt's  wife,  ^'ly'"- 
whom  he  atleiulctl  out  oi  spite  to  her  husband,  who 
wished  her  dead."  It  is  to  be  feared  that  although  he 
thought  he  could  define  by  law  the  privileges  of  the 
Lords  and  of  the  Commons,  he  was  obliged  to  confess 
that  his  wife  was  the  sole  judge  of  her  own  privileges, 
antl  that  when  she  pronounced  him  in  contevipt  he  was 
entirely  without  remedy.  He  established  against  the 
Crown  his  right  to  appoint  the  chief  clerk  of  his  court, 
but  the  nomination  of  footmen  in  his  famil}^  as  well  as 
of  housemaids,  rested  entirely  with  his  wife.^  Never- 
theless, he  left  her  by  his  will  a  jointure  of  700/.  a 
year. 

She  brought  him  no  children,  and  the  whole  of  his  He  had  no 

descend- 

great  possessions  went  to  his  brother  Roland,  a  de-aws. 
scendant  of  whom  is  still  Lord  of  Redgrave.* 

I  shall  conclude  this  memoir  in  the  words  of  the^°°"='"- 

sion. 

writer  who  first  collected  materials  for  the  Life  of 
Holt,  and  who  thus  gives  him  characteristic  praise: 
"  His  Lordship  was  always  remarkable  in  nobly  assert- 
ing, and  as  vigorously  supporting,  the  rights  and  liber- 
ties of  the  subject,  to  which  he  paid  the  greatest  regard 
upon  all  occasions,  and  never  suffered  the  least  reflec- 
tion tending  to  depreciate  them  to  pass  uncensured."* 

1.  John  Radcliffe,  a  successful  English  physician,  born  at  Wakefield, 
Yorkshire,  in  1650,  was  educated  at  Oxford.  He  settled  in  London  in 
1684,  and  soon  obtained  a  large  practice,  to  which  his  talent  for  pleas- 
antry and  witticisms  is  said  to  have  contributed.  He  became  chief  physi- 
cian to  the  Princess  Anne  in  i6S6,  after  which  date  he  was  employed 
professionally  by  King  William,  whom  he  once  offended  by  his  rudeness 
or  freedom  of  speech.  He  died  in  November,  1714.  He  bequeathed 
40,000/.  to  build  or  found  a  librarj-  at  O.xford  which  bears  his  name,  and 
other  large  sums  for  charitable  purposes.- — Thomas^  Biog.  Diet 

2.  Some  maliciously  accounted  for  his  unwearied  devotion  to  business 
by  his  dislike  of  the  society  of  Lady  Holt, — in  the  same  manner  as,  in 
the  time  of  Judge  Gilbert,  who  wrote  so  many  excellent  lawbooks  shut 
up  in  his  chambers  in  Sergeants'  Inn,  it  was  said  that  the  public  was  in- 
debted for  them  to  his  scolding  wife. 

3.  George  St.  Vincent  Wilson,  Esq.,  great-great-grandson  of  Roland. 

4.  Biographia  Brit.,  "Sir  John  Holt." 
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CHAPTER   XXVI. 

CHIEF  JUSTICES   FROM    LORD   HOLT   TILL  THE  APPOINT- 
MENT  OF   SIR   DUDLEV   RYDER. 


CHAP.  On  the  death  of  Chief  Justice  Holt,  Lord  Godol- 
A.D.  1710.  phin,  the  Prime  Minister,  resolved  to  give  his  place  to 
Thomas  Sergeant  Parker,  who,  as  one  of  the  managers  for  the 
afterwards  House  of  Commons  in  the  impeachment  of  Sachev- 
Maccies-  ^rell,  had  greatly  distinguished  himself.  The  Attor- 
fieid,  Chief  nev  and  Solicitor  General,  Sir  James  Montaoru  and  Sir 

Justice.  -  '  J  & 

A.D.1710— Robert  Eyre,  like  all  sensible  men,  disapproving  of 
the  prosecution,  had  been  deficient  in  zeal  when  they 
assailed  the  libeller  of  Volpone;  and  neither  of  them 
had  such  political  importance  as  to  enable  them  to 
vindicate  a  claim  to  the  promotion,— which  would 
then  have  been  peculiarly  seasonable,  as  the  Whigs 
had  fallen  into  deep  disgrace,  and  a  change  of  ad- 
ministration was  evidently  at  hand.      The  proposed 

Hisap-      appointment   was   ver)^   disagreeable    to   the    Oueen. 

dfsTg^e-    Having    attended   Sacheverell's    trial,   she   had   been 

Quee'n.'  *^  much  shockcd  b}'  the  freedom  with  which  Sergeant 
Parker  had  ridiculed  the  divine  right  of  kings  and 
other  dogmas  of  the  high-Church  party,  and  still 
more  by  the  acrimon}-  with  which  he  had  mveighed 
against  "the  Doctor"  himself,  whom  she  loved  in  her 
heart  for  his  principles,  secular  as  well  as  religious, 
and  above  all  for  his  personal  abuse  of  those  ministers 
with  whom  she  was  now  so  much  disgusted.  But 
being  warned   by   Harley,  who  already,  through  the 
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agency  of  Mrs.  Masliain,'  was  licr  conriclcnlial  adviser,     yvvT' 
that  the  time  for  a  rupture  with  the  Whigs  was  not 
yet  ijuite  arrived,  she  gave  her  rehictant  consent. 

Accordingly,  on  the  13th  of  March,  1710,  Sir 
Thomas  Parker^  was  installed  as  Chief  Justice  of  the 

1.  Abigail  Masham  id.  1734),  afterwards  Lad^'  Masham.  was  a  favor- 
ite of  yueen  Anne.  Her  father  was  a  London  merchant  who  became  a 
bankrupt  ;  her  mother  was  the  aunt  of  Sarah  Jennings,  Duchess  ol  Marl- 
borough. Mrs.  Hill  entered  the  house  of  Lady  Rivers,  and  afterwards 
that  of  Lady  Marlborough,  who  obtained  for  her  the  post  of  Hedchamber 
Woman  to  the  Queen.  In  1707  she  was  privately  married,  in  the  Queen's 
presence,  to  Mr.  Samuel  Masham,  one  of  Prince  George's  geinlemen. 
This  roused  the  suspicions  of  the  Duchess,  who  soon  discovered  that  Mrs. 
Masham's  cousin  Harley,  afterwards  Lord  Oxford,  was  using  her  as  a 
means  of  furthering  his  interests  with  the  Queen.  It  was  thought  to  be 
owing  to  the  influence  of  Harley  and  Mrs.  Masham  that  Anne  created 
two  new  bishops  without  consulting  the  minister  Godolphin.  In  spite 
of  her  violence  the  Duchess  found  herself  gradually  supplanted  by  her 
former  dependant.  On  the  downfall  of  Godolphin's  ministry  (1710),  Mrs. 
Masham  introduced  Harley,  now  virtually  Prime  Minister,  to  the  Queen. 
She  received  the  Privy  Purse  after  her  rival  the  Duchess  had  been  dis- 
missed, and  her  husband  was  raised  to  the  peerage,  apparently  against 
the  wish  of  Anne.  Harley  quarrelled  with  her,  probably  about  some 
money  he  had  promised  her  out  of  the  Asiento  Contract,  and  now  relied 
on  the  rival  favorite,  the  Duchess  of  Somerset.  Lady  Masham  joined 
the  Bolingbroke  faction,  although  Swift  attempted  a  reconciliation 
between  the  two  ministers  at  her  house.  In  fact  there  is  some  reason  to 
believe  that  it  was  through  her  and  Ormonde  that  the  Jacobites  at  St. 
Germain's  induced  the  Queen  to  dismiss  Harley,  and  she  had  certainly 
reproached  him  for  his  uselessness  shortly  before  that  event  took  place 
(July,  1714).  Of  the  remainder  of  her  life  nothing  is  known.  From  this 
time  Lady  Masham's  name  disappears  from  history.  Her  influence  over 
Queen  Anne  is  to  be  ascribed,  first,  to  her  political  and  Church  principles, 
which  were  in  almost  e.xact  accord  with  those  of  her  mistress,  and, 
secondly,  to  that  "suppleness  of  temper"  which  formed  so  great  a  con- 
trast to  the  violent  character  of  the  Duchess  of  Marlborough. — Lo-ui  and 
Pulling' s  Diet,  of  Eng.  Hist. 

2.  Thomas  Parker,  Earl  of  Macclesfield,  belonged  to  a  branch  of  a 
respectable  family  long  seated  at  Norton  Lees  in  Derbyshire.  His  father, 
Thomas  Parker,  a  younger  son  of  George  Parker,  of  Park  Hall  in  Staf- 
fordshire, high  sheriff  of  that  county  in  the  reign  of  Charies  I.,  was  an 
attorney  practising  in  the  neighboring  town  of  Leek  ;  and  his  mother 
was  Anne,  daughter  and  co-heir  of  Robert  V^enables,  of  Wincham  in 
Derbyshire.  He  was  born  at  Leek,  July,  23  i666.  After  receiving  the 
rudiments  of  his  education  at  Newport  in  Shropshire,  and  at  Derby,  he 
was  sent  to  Trinity  College,  Cambridge,  on  October  g,  16S5,  having 
already  been  admitted  a  student  at  the  Inner  Temple  in  February, 
16S3-4.     It  is  not  impossible,  though  very  unlikely,  that  he  might   have 
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His  life 
already 
written. 


Court  oj  King's  Bench,  and  continued  to  fill  the  office 
lor  the  four  remaining  years  of  Queen  Anne  and  the 
first  four  years  of  the  succeeding  reign.  But  tracing 
his  eventful  career  is  a  bygone  pleasure,  for  he  after- 
wards held  the  Great  Seal  of  England — till  he  was 
deprived  of  it  on  being  convicted  of  judicial  corrup- 
tion. I  must,  therefore,  refer  those  who  would  know 
the  particulars  of  his  extraordinary  rise,  and  of  his 
lamentable  fall,  to  the  "  Life  of  Lord  Chancellor  Mac- 
clesfield," which  I  have  already  given  to  the  world.* 

However,  I  cannot  refrain  from  expressing  my 
regret  that  some  connections  of  his  famil}',  ashamed  of 
his  having  been  the  son  of  a  village  lawyer, — of  his 
having   been  at   Newport    school,   along   with    Tom 


been  articled  to  his  father  at  the  time  he  became  a  member  of  the  Inner 
Temple.  The  town  of  Derby  returned  him  as  one  of  its  representatives 
in  1705,  and  again  in  the  two  following  parliaments  ;  but  though  he  sat  as 
a  member  for  the  five  years  he  continued  at  the  bar,  there  is  no  record  of 
any  speech  he  delivered  in  the  House,  nor  of  any  part  he  took,  except  in 
the  proceedings  against  Dr.  Sacheverell.  In  June,  1705,  he  was  not  only 
raised  to  the  degree  of  the  coif,  but  immediately  made  one  of  the  Queen's 
Sergeants  and  knighted.  Attached  to  the  Whig  party,  he  was  naturally 
appointed  one  of  the  managers  in  the  unpopular  impeachment  of  Dr. 
Sacheverell  in  1710,  when  his  speeches  were  so  effective,  and  his  denuncia- 
tions against  the  vain  and  factious  doctor  were  so  strong,  that  in  his  return 
to  his  chambers  he  with  difficulty  escaped  from  the  mob,  which  since  the 
commencement  of  the  trial  had  been  furiously  excited  against  the  prose- 
cution. His  exertions  were  soon  rewarded  and  his  fright  quickly  com- 
pensated by  the  appointment  of  Chief  Justice  of  the  Queen's  Bench  on 
March  13.  Two  years  after  the  accession  of  George  I.,  on  March  10, 
171 6,  he  was  raised  to  the  peerage  by  the  title  of  Baron  Parker  of  Maccles- 
field, and  at  the  same  time  he  received  the  grant  of  a  pension  for  life  of 
1,200/.  a  year.  This  is  a  sufficient  proof  of  the  estimation  with  which  he 
was  regarded  by  the  King,  whose  favor  was  two  years  after  firmly  estab- 
lished by  the  opinion  which  tlie  Chief  Justice  gave,  that  his  Majesty  had 
the  sole  control  over  the  education  and  marriages  of  his  grandchildren 
(Slaie  Trials,  .xv.  1222)  ;  an  opinion  which,  though  subsequently  con- 
firmed, insured  the  enmity  of  the  Prince  of  Wales.  The  fruits  of  the 
King's  favor  were  immediate  ;  the  effect  of  the  Prince's  animosity  was  for 
some  time  concealed.  The  Great  Seal  was  presented  to  Lord  Parker  on 
May  12,  171S,  with  the  title  of  Lord  Chancellor,  accompanied  by  the 
extraordinary  present  'of  14,000/.  from  the  King.  He  died  on  April  28, 
1732,  and  was  buried  at  Sherburn. — boss's  Lives  of  thi:  Judges, 
I.   Lives  of  the  Chancellors,  vol.  iv.  ch.  cxxi. 
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tiscd  as  ati  attorney,  and  of  his  having  raised  himself 
by  his  gigantic  vigor  of  intellect,  would  fain  represent 
him  as  having  enjoyed  all  the  advantages  of  high  birth 
and  regular  education,— as  having  been  destined  to  the 
bar  from  his  childhood,  and  as  having  reached  his 
high  honors  in  the  usual  routine  of  professional  prog- 
ress.  In  t)ver]ooking  well-established  facts  respect- 
ing him,  they  surely  lessen  the  merit  which  belongs  to 
him  while  he  was  ascending  to  eminence, — and  the}-^ 
deprive  him  of  the  mitigation  of  early  penury  for  the 
disreputable  practices  into  which  he  was  led  by  his 
excessive  love  of  riches.     If  I  were  to  re-write  his  life, 

I  must  substantially  adhere  to  my  former  narrative, 

which  if  he  could  peruse  he  would  not  repudiate ;  for 
he  never  pretended  to  an  aristocratical  origin,  and  he 
was  delighted,  when  Chief  Justice  of  England,  to  spend 
an  evening  with  an  old  schoolfellow  who  had  thrown 
aside  a  leathern  apron,  and  whose  hands  were  hard  April,  1718. 
with  rosin.>  ^heXV" 

When  Parker  had  gained  the  favor  of  Greorge  I.,jusfe''of 
and,  by  intrigues  with   the   Hanoverians  who  accom- Benc^'on^ 
paniedthat  sovereign  to   England,  had  subverted  the  ["ion^J^CT 
influence  of  Lord  Cowper,-  another  Chief  Justice  ofSu^.' 

1.  In  a  new  edition  of  my  Lives  of  the  Chancellors  I  have  pointed  oiit 
his  pedigree  from  the  Parkers  of  Parlv  Hali,  and  I  have  shown  that  he 
certainly  had  been  entered  of  Trinity  College,  Cambridge  ;  but  the  evi- 
dence is  strengthened  as  to  the  low  condition  of  his  father,  and  the 
obstacles  he  had  to  surmount  in  the  early  part  of  his  career. 

2.  William  Cowper  was  born  at  Hertford  Castle  about  four  or  five 
years  after  the  Restoration.  He  was  some  years  at  a  school  at  St. 
Albans,  and  became  a  student  at  the  Middle  Temple  on  March  8,  16S1-2. 
He  was  called  to  the  bar  on  May  25,  16SS.  Bred  up  in  the  principles  of 
political  liberty  and  with  a  deep  hatred  of  Popery,  his  youthful  ardor 
prompted  him  a  few  months  later  to  offer  his  personal  aid  in  resisting  the 
obtuse  tyranny  of  James  U.  He  and  his  brother  Spencer,  with  a  band 
of  men,  joined  the  Prince  of  Orange  in  his  march  to  London  ;  but  on  the 
peaceful  establishment  of  William  and  Mary  on  the  throne,  he  returned 
to  the  stage  of  his  profession,  on  which,  whether  on  the  Home  Circuit  or 
in  the  courts   of  Westminster,    he  soon   became    a   favorite  performer. 
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CHAP,  the  Kinsf's  Bench  was  to  be  provided.  The  new  Chan- 
cellor  was  determined  that  he  would  not  commit  the 
blunder  of  raising  up  to  high  office  a  formidable  rival, 
by  whom  he  might  in  turn  be  superseded.  He  there- 
fore fixed  upon  a  dull  lawyer,  of  decent  character,  to 
whom  nothing  positive  could  be  objected,  and  who, — 
unfit  to  be  placed  in  the  House  of  Lords, — without 
aspiring  to  the  "  marble  chair,"  must  ever  remain  his 
humble  supporter. 


I  am  afraid  that  the  taste  of  my  readers  may  be  a 
little  corrupted  by  the  exciting  atrocities  of  the  Chief 

When  the  Tory  ascendency  began  to  be  diminished,  the  removal  of  Lord 
Keeper  Wright,  the  weakest  and  most  inefficient  man  of  the  party,  was 
determined  on,  and  Cowper,  at  the  urgent  solicitation  of  the  Duchess  of 
Marlborough,  was  selected  from  the  Whig  ranks  to  hold  the  Seal.  It  was 
delivered  to  him  as  Lord  Keeper  on  October  ii,  1705.  The  commence- 
ment of  his  judicial  career  was  illustrated  by  a  noble  reform.  It  had 
been  a  custom  of  long  standing  for  the  officers  of  the  court  and  the  mem- 
bers of  the  bar  to  present  new-year's  gifts  to  the  Chancellor  or  Keeper, — 
a  practice  which,  if  not  actual  bribery,  he  considered  looked  very  like  it. 
These  he  at  once  refused  to  receive  ;  and  the  extent  of  the  sacrifice  may 
be  estimated,  if  not  by  his  wife's  calculation  that  they  amounted  to  nearly 
3,000/.,  by  Burnet's  more  probable  computation  of  1,500/.  The  Queen 
invested  him,  on  May  4,  1707.  with  the  title  of  Lord  High  Chancellor  of 
Great  Britain  ;  and  from  that  time  the  designation  of  Lord  Keeper  fell 
into  desuetude,  only  one  other  possessor  of  the  Great  Seal  having  been 
so  distinguished  up  to  the  present  day.  Of  Lord  Cowper's  character  as 
a  statesman  there  will  always  be  two  opinions.  The  course  of  his  con- 
duct that  would  excite  Burnet's  or  Wharton's  applause  would  certainly 
be  decried  by  Swift  and  the  Tory  writers.  But  all  would  allow  that  he 
was  a  firm  adherent  to  the  principles  he  professed,  and  that  those  prin- 
ciples tended  to  civil  and  religious  liberty,  and  that  the  motives  which 
guided  him  were  pure  and  straightforward,  though  occasionally  tainted 
with  a  little  too  much  of  party  prejudice.  Of  his  extraordmary  oratorical 
powers,  of  the  singular  gracefulness  of  his  elocution,  of  the  sweetness  of 
his  disposition,  and  of  his  integrity  and  impartiality  as  a  judge  there  has 
never  been  any  question.  Of  his  urbanity  and  consideration  for  the 
feelings  of  others  we  have  a  striking  instance  in  his  repressing  the  harsh 
personal  remarks  made  by  a  counsel  against  Richard  Cromwell,  in  a 
cause  to  which  he  was  a  party,  by  immediately  addressing  the  old  Pro- 
tector, and  kindly  begging  him  to  take  a  seat  beside  him  on  the  bench. 
He  died  after  a  few  clays'  illness  on  October  10,  1723.  His  wife  followed 
him  four  months  afterwards,  literally  dying  of  a  broken  heart. — Foss's 
Lives  of  the  Judges. 
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Justices  of  the  seventeenth  century,  and  that  some  dis-    ^"yj"- 
may  mav  be  felt  upon  the  introduction  of  a  man  whosirjoim 

,    ,  ...,.,,  .      .  ,       Prau, 

is  unredeemed  from  insipidity  by  the  commission  01  achiefjus- 

-  ,'  .  .        .         tice. 

sin<jle  great  crime.  1  own  that  such  company  is  tire- 
some, and  we  shall  speedily  take  leave  of  him.  But  I 
must  present  a  little  sketch  of  this  worthy  person,  who 
for  seven  years  was  Chief  Justice  of  England. 

Sir  John  Pratt's  great  distinction  is,  that  he  was  Hisoriprin 

and  projij- 

the  father  of  Lord  Camden.'      He  was  descended,  ress  at  the 
however,  from    a    respectable  family   long   settled  at 
Careswell   Priory,  near  Collumpton,  in  the  county  of 
Devon.     He   studied   at    Oxford,  and  was   elected   a 
Fellow  of  Wad  ham  College.     Although  an  eldest  son, 
it  was  necessarv  th.at  he  should  work  for  his  bread,  as 
the  estate  which   had  remained   man}-  generations  in 
his  name  had  been  alienated  by  his  spendthrift  grand- 
father.    He  was,  therefore,  called  to  the  bar  in  the  end 
of  the  reign  of  Charles  II.,  and,  by  plodding  diligence, 
got  into  respectable  business.    In  the  year  1700  he  took  a.d.  1700. 
the  degree   of  Sergeant-at-iaw,  and  he  was  twice  re-  He  is 
turned  to  the  House  of  Commons  as  member  for  Mid- member  of 

I  T-.         ,        ,       1  1  f  >  1  ■  1   •  1  ""^  House 

hurst.  But  he  had  no  talents  tor  public  speaking,  and  of  Com- 
in  the  Parliamentary  Debates  his  name  is  not  once 
mentioned.  He  was  a  good  Whig  under  the  patron- 
age of  Lord  Cowper,  who,  while  disposed  to  promote 
him,  found  him  quite  unfit  for  the  situation  of  Attorney 
or  Solicitor  General.  His  practice  in  the  Court  of 
Common  Pleas,  however,  was  considerable,  for  he  was 
well  versed  in  his  profession ;  and,  although  reckoned 
heavy  elsewhere,  he  there  went  by  the  name  of  the 
"  livelv  Sergeant." 

Having  remained  true  to  his  partv  during  the  four 
years  of  Tory   rule, — on  the   accession  of  George  I.  a.d.  1714. 
the  desire  to  do  something  for  his  advancement  was 
strengthened.      Lord   Cowper,   being  restored  to  the 

I.  See  Lives  of  the  Lord  Chancellors. 
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^AP.  office  of  Chancellor,  in  his  letter  to  George  I.  re- 
specting the  state  of  the  bench  in  Westminster  Hall, 
objected  to  the  continuance  of  the  two  brothers  Sir 
Littleton  Powjs  '  and   Sir  Thomas  Povvys  ^  as  Judges 


1.  Littleton  Povvys  was  born  about  1648,  and  was  instructed  in  the 
mysteries  of  law  at  Lincoln's  Inn,  where  he  was  called  10  the  bar  in  May, 
1671.  At  the  Revolution  he  took  arms  in  favor  of  William  with  three 
servants,  and  read  aloud  that  Prince's  declaration  at  Shrewsbury.  He 
was  rewarded  for  his  zeal  by  being  made  in  May,  i68g,  second  judge  on 
the  Chester  Circuit.  In  1692  he  was  raised  to  the  degree  of  the  coif,  and 
soon  after  knighted  ;  and  on  Oct.  2g,  1695,  he  was  promoted  to  the 
Bench  as  a  Baron  of  the  Exchequer.  In  that  court,  and  afterwards  in 
the  King's  Bench,  to  which  he  was  removed  on  Jan.  29,  1701,  he  sat  dur- 
ing three  reigns  till  Oct.  26,  1726,  when,  being  then  seventy-eight  years 
old,  he  was  allowed  to  retire  on  a  pension  of  1,500/.  He  was  a  good 
plodding  judge,  though,  according  to  Duke  Wharton's  satire,  he  could 
not  "sum  a  cause  without  a  blunder,"  and  was  somewhat  too  much  in- 
clined to  take  a  political  view  in  the  trials  before  him.  With  moderate 
intellectual  powers,  he  filled  his  office  with  average  credit,  but  was  com- 
monly laughed  at  by  the  bar  for  commencing  his  judgments  with  "  I 
humbly  conceive,"  and  enforcing  his  arguments  with  "  Look,  do  you 
see." — Fosses  Lives  of  the  Judges. 

2.  Thomas  Powys  was  the  brother  of  Sir  Littleton,  and  only  a  year 
his  junior.  He  filled  a  larger  space  in  the  history  of  his  time,  though  he 
occupied  a  judicial  position  for  the  brief  period  of  a  year  and  a  quarter. 
After  being  educated  at  Shrewsbury  School,  he  became  a  student  at  Lin- 
coln's Inn,  and  was  called  to  the  bar  in  1673.  Burnet  calls  him  a  young 
aspiring  lawyer  ;  and  he  certainly  outstripped  his  elder  brother  in  the  race 
for  legal  honors,  though  neither  of  them  had  any  eminence  in  legal  attain- 
ments. When  James  II.  found  that  his  law  officers  declined  to  comply 
with  his  arbitrary  requirements,  he  selected  Thomas  Powys  on  April  23, 
1686,  to  fill  the  post  of  Solicitor  General,  and  thereupon  knighted  him. 
Offering  no  objection  to  the  issue  of  warrants  to  avowed  Papists  to  hold 
office,  and  arguing  Sir  Edward  Hales's  case  in  favor  of  the  power  assumed 
by  the  King  to  dispense  with  the  test,  he  was  advanced  in  December.  16S7, 
to  the  Attorney-generalship.  In  that  character  he  conducted  the  case 
against  the  Seven  Bishops  in  June,  168S,  when  the  moderation  if  not  luke- 
warmness  of  his  advocacy  contrasted  strongly  with  the  indecent  intemper- 
ance of  Williams,  the  Solicitor  General.  It  may  readily  be  believed,  as 
he  e.xpressed  himself  in  a  letter  to  the  Archbishop  of  Canterbury  in  the 
following  January,  excusing  his  acting  in  that  "  most  unhappy  persecu- 
tion," that  "  it  was  the  most  uneasy  thing  to  him  that  ever  in  his  life  he 
was  concerned  in."  The  abdication  of  James  of  course  brought  his  official 
career  to  a  close  ;  and  during  William's  reign,  though  he  was  a  fair  lawyer 
and  fully  employed,  especially  in  the  defences  on  state  prosecutions,  he 
remained  on  the  proscribed  list.  From  1701  till  1713  he  represented 
Ludlow  ;  and  at   the  beginning  of  Queen  Anne's  reign  he  was  made  at 

one  step  Sergeant   and   Queen's   Sergeant  ;  and  before   the  end  of   it,  on 
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of  tlie  King's  Hciicli,  iiarticularly  Sir  Thomas,  whom  C^'/\P- 
he  denounces  as  "  zealously  instrumental  in  the  meas- 
ures which  ruined  James  II.,  and  as  still  devoted  to 
the  Pretender,"  and  added,  "  If  either  of  these  here- 
moved,  I  humbly  recommend  Sergeant  Pratt,  whom 
the  Chief  Justice  Parker,  and  I  believe  every  one  that 
knows  him,  will  approve."  Accordingly  Sir  Thomas 
Powys  was  superseded,  and  Sergeant  Pratt,  being 
knighted,   was   made  a   Puisne    Judge   of   the    King's  He  is  made 

B,     .      ,  .        ^       J  '  a  Puisne 

ench  in  his  stead.  Judge. 

He  sat  four  years  there  as  a  colleague  of  Parker,  a.d.  1714— 
who,  having  during  this  time  had  full  proof  of  his  ^'  ' 
docility,  inoffensiveness,  and  moderate  sufificiency  for 
the  duties  of  the  office,  when  about  to  become  Lord 
Chancellor  resolved  to  appoint  him  his  successor.  As 
a  step  to  this  distinction,  in  the  short  interval  between 
the  resignation  of  the  Great  Seal  by  Lord  Cowper 
and  the  delivery  of  it  to  Lord  Macclesfield,  it  was  put 
into  commission,  and  Pratt  was  made  a  Lord  Com- 
missioner. 

He   took    his   seat   as  Lord    Chief   Justice    of    the  Chief  jus- 

T"-        ■      T->  1  1  1         r  Ar  «  tice  of  the 

Kings  bench  on  the  15th  of  May,  1718.  King's 

TT-  •  fc  r^\   •    r    T         *         -  .  Bench. 

His  panegyrists  (tor  a  Chief  Justice  is  sure  to  have  May  15, 
panegyrists)  lauded  him — not  as  a  great  real-property  '''  " 
law3'er,  or  a  great  commercial  lawyer,  or  a  great 
crown  lawyer,  but  as  "  A  great  sessions  lawyer  ;  " 
and  in  looking  through  Stratigc's  Reports,  Lord  Ray- 
mojufs  Reports,  Burrow's  Reports,  and  Moderti  Reports, 
in  which  his  decisions  are  recorded,  it  is  curious  to 
observe  how   many  of  them   turn  upon  questions  of 


June  8,  1713,  was  promoted  to  a  seat  in  the  Queen's  Bench,  where  his 
brother  was  then  second  judge.  He  did  not  long  remain  there,  for,  the 
Queen  dying  in  August,  1714,  King  George  on  his  coming  to  England 
superseded  him  on  October  14.  He  survived  his  dismissal  nearly  five 
years,  and  dying  on  April  4,  1719,  was  buried  under  a  splendid  monu- 
ment at  Lilford  in  Northamptonshire,  the  manor  of  which  he  had  pur- 
chased.— Foss's  Lives  of  the  Jiidgts. 
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xxvr    poor-rates  and  parochial  settlement — then  a  new  field 
His  most    of  litigation.     One,  and  one  only,  of  these  judgments 

celebrated    •.•,!*.  ,  •  /  i  ■  i  •      i 

judgment.  IS  Still  interestuig,  Irom  liaving  been   married  to  im- 

A.D.  171S.  .     , 

mortal  verse. 

The  widow  of  a  foreigner,  being  left  destitute  on 
the  death  of  her  husband,  who  had  no  parochial  settle- 
ment in  England,  was  removed  from  a  parish  in  Lon- 
don to  the  parish  in  the  country  in  which  she  was 
born;  but  this  parish  appealed  to  the  quarter  sessions 
against  the  order  of  removal,  on  the  ground  that  a 
maiden  settlement  is  for  ever  lost  by  marriage.  The 
justices  at  sessions,  being  much  puzzled,  referred  the 
case  to  the  Court  of  King's  Bench,  and  the  decision 
there  is  thus  recorded  by  Sir  James  Burrow  ^  in  his 
Reports : 

"A  woman  having  a  settlement 

Married  a  man  with  none  ; 
The  question  was,  he  being  dead, 

If  what  she  had  was  gone. 

"  Quoth  Sir  John  Pratt,  the  settlement 
Suspended  did  remain, 
Living  the  husband  ;  but  him  dead, 
It  doth  revive  again. 

( Chorus  of  Puisne  Judges. ) 
"  Living  the  husband  ;  but  him  dead, 
It  doth  revive  again."  '' 

This  decision  seems  to  have  created  a  srreat  sensa- 


His  doc- 
trine of 
s-uspension 


ferred  on  Chief  Justice  Pratt  soon  passed  away,  for,  as 
far   as   the  suspension   was  concerned  "living  the  hus- 

1.  Sir  James  Burrow  (1701-17S2),  legal  reporter.  At  the  early  age  of 
twenty-three  he  obtained  the  post  of  Master  of  the  Crown  Office,  and  re- 
tained it  until  his  death.  Burrow's  merits  as  a  law  reporter  have  been 
universally  acknowledged.  His  collection  of  "  Reports  of  Cases  argued 
and  determined  in  the  Court  of  King's  Bench  during  the  time  of  Lord 
Mansfield's  presiding "  was  published  in  1756-72,  the  fourth  edition 
appearing  in  five  volumes  in  1790.  The  first  volume  of  his  "Reports 
of  Cases  adjudged  in  the  Court  of  King's  Bench  since  the  death  of  Lord 
Raymond  "came  out  in  1766.  and  the  last — there  were  five  in  all — was 
issued  in  1780. — Stephen's  Diet,  af  Nat.  Biog. 

2.  Burr.  Sett.  Cas.  124  :  Burn's  Just.,  tit.  "  Settlement." 
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l)nii<l,'"  it  was  reversed  by  liis  successor,  Chief  Justice  ^"y^- 
Rvder,  who  determined,  with  his  I'uisnies,  that  the 
inaiilcn  settlement  continues  after  tlie  marriage  till  a 
new  settlement  is  gained  ;  and  that  although  the  wife 
cannot  be  separated  from  the  husband  by  an  order  of 
removal,  if  he,  having  no  settlement,  has  deserted  her, 
she  may  be  sent  to  her  parish  for  relief,  even  in  his  life- 
time : 

"  A  woman  having  a  setilement. 
Married  a  man  with  none; 
He  flies  and  leaves  her  desiiiute  ; 
What  then  is  to  be  done  ? 

"  Quoth  RvDF.R,  the  Chief  Justice, 
'  In  spite  of  SiR  JOHN  PratT, 
You'll  send  her  to  the  parish 
In  which  she  was  a  brat. 

"  '  Suspension  of  a  seltletnent 
Is  not  to  be  maintained  ; 
That  which  she  had  by  birlh  subsists 
Until  another's  gained.' 

{Chorus  of  Puisne  Judges.) 
"  That  which  she  had  by  birth  subsists 
Until  another's  gained."  ' 

Chief  Justice  Pratt  acquired  considerable  credit  by  a.d.  1722. 

,  .  ,         r  Chief  jus- 

his  firm  conduct  in  the  lamous  controvers}'  between  tice  Pratt's 

T-^T-k  ,         i,  ,,TT-  •  ry-->         1*1  TTT1  conduct  in 

Dr.  Bentlev  -  and  the  University  01  Lambndge.    W  hen,  or.  Bent- 

ley's  Case. 

1.  SI.  John's,  IVapping,  v.  St.  Botolph's.  Bishop^'nle,  Burr.  S.  C.  367; 
2  Bott.  log. 

2.  Richard  Bentley,  D.D.,  an  eminent  critic  and  divine,  was  the  son  of 
a  mechanic  at  Wakefield,  Yorkshire,  where  he  was  born  Jan.  27,  1661-2. 
He  was  educated  at  the  grammar-school  of  his  native  town,  and  at  St. 
John's  College.  Cambridge.  The  first  specimen  of  his  literary  acquire- 
ments was  his  Boyle's  Lectures,  in  which  he  displayed  great  powers  of 
mind,  supported  by  the  profound  philosophy  of  Newton,  and  the  clear 
reasoning  of  Locke,  on  the  being  and  pow'er  of  a  God.  For  this  he  was 
made  librarian  at  St.  James's,  and  while  holding  this  situation  became  in- 
volved in  a  quarrel,  which  gave  rise  to  a  celebrated  controversy.  The 
Hon.  Mr.  Boyle  had  obtained  the  use  of  a  MS.  from  the  library  to  com- 
plete the  edition  of  the  "  Epistles  of  Phalaris,"  which  he  was  about  to 
publish,  and  when  Bentley  demanded  the  book  sooner  than  was  expected, 
the  request  was  regarded  as  an  affront,  and  a  war  of  words  arose,  which 
drew  forth  on  both  sides  the  most  brilliant  and  spirited  exhibition  of  wit.  crit- 
icism, and  erudition.   In  1700  Bentley  was  made  Master  of  Trinity  College, 
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xxvi"'  °"  *^^  application  of  this  very  learned  and  very  iitigi- 
Dr.  Bent-  ous  scliolar,  the  Court  of  King's  Bench  had  granted 
continued.'  an  attachment  against  his  eneni}-,  Dr.  Colbatch,'  the 
author  of  Jus  Acadeuiicmn,  for  a  contempt  of  their 
jurisdiction,  Sir  Robert  Walpole  and  Lord  Maccles- 
field attempted  to  exercise  their  influence  in  his  favor. 
"  But,"  says  Bishop  Monk,  "  the  patronage  of  these 
great  ministers  was  not  calculated  to  render  the  un- 
fortunate divine  any  reai  service.  The  distinguished 
Judge  who  presided  on  the  bench  entei-tained  a  high 
notion  of  the  dignity  of  his  court,  and  the  necessit}-  of 
repressing  all  attempts  to  disparage  or  question  its 
authority.     He  had,  also,  too  just  an  opinion  of  the 


Cambridge,  \o  which  were  added  the  archdeaconry  of  EHy,  a  benefice  in 
the  isle,  and  the  office  of  chaplain  to  the  King.  In  the  government  of  his 
college  Bentley  was  arbitrary,  and  the  Fellows  complained  to  the  visitor, 
the  Bishop  of  Ely,  and  charged  him  with  embezzling  the  money  of  the 
college,  an  accusation  which  created  the  most  violent  contentions,  and 
which  at:  last,  after  twenty  years'  continuance,  established  the  innocence 
of  the  Master.  As  Divinity  Professor  he  also  exposed  himself  to  the 
obloquy  of  the  University  ;  he  refused  to  admit,  without  the  fee  of  four 
guineas,  several  persons  to  the  degree  of  Doctor,  for  which  measure  he 
was  suspended  and  degraded  by  the  University.  An  appeal  was  made 
to  the  King,  and  the  matter  was  referred  to  the  judges  of  the  King's 
Bench,  who  reversed  the  proceedings,  and  directed  his  honorable  restora- 
tion. During  these  struggles  Bentley  preserved  his  unshaken  firmness 
of  mind,  and  his  time  was  devoted  to  laborious  criticism.  His  editions 
of  Terence,  Homer,  Phsedrus,  Milton's  "  Paradise  Lost," etc.,  evince  the 
great  powers  of  his  mind,  and  the  most  extensive  acquaintance  with 
classical  literature.  After  nearly  ten  years  of  gradual  decay,  this  great 
scholar  died  in  his  college  July  14,  1742- — Cooper's  Biog.  Diet. 

I.  John  Colbatch,  D.D.,  received  his  education  at  Westminster  School 
and  Trinity  College,  Cambridge.  On  taking  orders  he  was  appointed 
chaplain  to  the  British  factory  at  Lisbon,  and  held  that  appointment  for 
about  seven  years.  During  his  stay  there  he  published  an  Account  of 
the  State  of  Religion  and  Literature  in  Portugal,  which  work  was  written 
at  the  request  of  Bishop  Burnet,  to  whose  son,  Gilbert,  he  subsequently 
became  tutor.  Colbatch  was  also  tutor  to  the  son  of  the  Duke  of  Somer- 
set. At  the  age  of  forty  he  returned  to  Trinity  College,  having  only 
received  a  stall  at  Salisbury  as  the  fruit  of  all  the  promises  of  patronage 
made  to  him.  In  1 707  he  was  appointed  Casuistical  Professor  of  Divinity. 
The  tranquillity  of  the  latter  part  of  his  life  was  greatly  disturbed  by  a 
long  lawsuit  which  he  brought  against  Dr.  Bentley,  the  Master  of 
Trinity.     Died  Feb.  11,  174S. — Cooper s  Biog.  Diet. 
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sanctity  of  the  judicial  ciiaracter  not  to  be  jealous  of  ^"yj"- 
the  interference  of  persons  in  power  with  the  adminis  Dr.  Bent- 
tration  of  justice.  He  heard,  therefore,  the  represen- continued! 
tations  of  the  Cabinet  Ministers  without  the  least  dis- 
position to  attend  to  them  ;  insomuch  that  the  Premier 
accounted  for  his  inflexibility  by  observing  that  '  Pratt 
had  got  to  the  top  of  his  preferment,  and  was  there- 
fore refractory  and  not  to  be  governed  by  them.'  " 
According  to  our  notions,  we  should  rather  blame  the 
Chief  Justice  for  suffering  interviews  with  a  party  in 
a  pending  proceeding,  for  we  read  with  surprise  this 
mitigation  of  his  supposed  sternness.  However,  when 
Dr.  Colbatch,  b}-  advice  of  the  Lord  Chancellor, 
waited  on  the  Chief  Justice  at  his  house  in  Ormond 
Street,  he  behaved  to  him  with  considerable  candor 
and  mildness ;  he  declared,  indeed,  that  he  viewed  the 
offence  in  a  serious  light,  but  assured  him  that  he 
would  take  no  advantage  of  his  having  privatelv  ac- 
knowledged himself  author  of  the  book." — The  writer 
o{  Jus  Academician,  for  having  said,  in  allusion,  to  the 
Court  of  King's  Bench  granting  writs  of  mandamus 
and  prohibition  against  the  University  of  Cambridge, 
"  that  they  who  intend  to  subvert  the  laws  and  liber- 
ties of  any  nation  commonh'  begin  with  the  privileges 
and  immunities  of  the  Universities,"  was  sentenced  by 
Chief  Justice  Pratt  to  be  imprisoned,  fined  50/.,  and 
bound  over  to  his  good  behavior  for  a  twelvemonth.^ 

Then  followed  Bentley's  application  for  a  waW^-A.D.  1723. 
mus  to  the  University  of  Cambridge  to  restore  him  to 
his  academical  degrees,  of  which  he  had  been  deprived 
without  having  been  duly  summoned  or  heard.  After 
the  case  had  been  argued  several  successive  terms,  at 
prodigious  length,  Chief  Justice  Pratt  said, — ■ 

"  This  IS  a  case  of  great  consequence,  not  only  to  the  gen- 

I.  Monk's  Life  of  Beniley,  vol.  ii.  ch.  xvi.  p.  iSj. 
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„'  '  members  of  the  University.  It  is  the  glory  and  happiness  of  our 
ley's  Case,  excellent  constitution,  that,  to  prevent  any  injustice,  no  man  is 
to  be  concluded  by  the  first  judgment ;  but  that,  if  he  appre- 
hends himself  to  be  aggrieved,  he  has  another  court  to  which  he 
can  resort  for  relief:  with  this  view,  the  law  furnishes  him  with 
appeals  and  with  writs  of  error  ;  and  in  this  particular  case,  lest 
the  party  complaining  should  be  remediless,  it  has  become  abso- 
lutely necessary  for  this  Court  to  order  the  University  to  lay 
before  us  the  state  of  their  proceedings  against  him,  so  that  if 
they  have  erred  he  may  have  right  done  to  him,  or  if  they  have 
acted  according  to  the  rules  of  law,  their  acts  may  be  confirmed. 
The  University  ought  not  to  consider  it  any  diminution  of  their 
honor,  that  their  proceedings  are  examinable  in  a  superior  court. 
For  my  own  part  I  am  sure  it  is  a  consideration  of  great  com- 
fort to  me,  that,  if  I  do  err,  my  judgment  is  not  conclusive,  and 
my  mistake  may  be  rectified.  As  to  Dr.  Bentley's  behavior 
when  served  with  process  out  of  the  Vice-Chancellor's  Court,  I 
must  say  that  it  was  very  indecent,  and  I  can  tell,  if  he  had  said 
as  much  of  our  process,  we  should  have  laid  him  by  the  heels 
for  it.  But  however  reprehensible  it  might  be  for  him  to  say  of 
the  Vice-Chancellor,  stulte  egit,  such  words  will  not  justify  a 
suspension  or  deprivation  of  academical  degrees.  Be  these 
matters  how  they  will,  surely  he  could  not  be  deprived  without 
notice.  Our  law  adopts  the  first  rule  of  natural  justice,  that  no 
man  shall  be  condemned  till  he  has  been  heard  or  had  an  oppor- 
tunity of  being  heard  in  his  defence.  The  Vice-Chancellor's 
authority  ought  to  be  supported  for  the  sake  of  keeping  peace 
within  the  University,  but  then  he  must  act  according  to  law, 
which  I  do  not  think  he  has  done  in  this  instance." 

The  Puisnies  concurred,  one  of  them  citing  a  prece- 
dent of  high  authority — Adam  atid  Eve's  case  before 
God  himself.  Fortcscue,  J.:  "  Even  God  himself  did 
not  pass  sentence  upon  Adaw  before  he  was  called 
upon  to  make  his  defence.  '  Adam  (says  God),  where 
art  thou?  Hast  thou  eaten  of  the  tree  whereof  I  com- 
manded thee  that  thou  shouldst  not  eat?'  And  the 
same  question  was  put  to  Eve  also." — A  peremptory 
niandajnus  was  granted.^ 

X.   I  Strange,  557  ;  2  Lord  Raymond,  1334. 
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There   was  only  one  state   trial  before  Chief  Jus-    ^'^^,',- 
tice  Pratt,  that  of  Christopher  Layer,  prosecuted  for  Praii  tries 
having  conspired  to  bring  in  the  Pretender  by  means  high  trea- 
of  a  French  invasion.     On  this  occasion  there  was  ex-''  "" 
iiibited  from  the  bench  a  harshness  which  reminds  us 
much  more  of  ante-Revolution  judges  than  of  the  mild 
demeanor  of  Holt.     The  prisoner,  a  gentleman  of  birth 
and  education,,  having  been  brought  to  the  bar  at  his 
arraignment  loaded  with  irons,  said, — 

"  My  Lord,  I  hope  I  shall  have  these  chains  taken  off,  that 
1  may  have  the  free  use  of  that  reason  and  understanding  which 
God  hath  given  me.      They  have  brought  upon  me  the  strangury 
to  a  degree  that  is  very  painful  ;  and  if  I  am  told  truly  that  your 
Lordship  is  afthcted  with  that  distemper,  you  will  pity  me.     I 
hope  that  these  chains  shall  be  taken  off  in  the  first  place,  and 
then  I  hope  that  I  shall  have  a  fair  trial."     Pratt,  C.  J.  :  "As 
to  the  chains  you  complain  of,  it  must  be  left  to  those  to  whom 
the  custody  of  you  is  committed  by  law,  to  take  care  that  you 
may  not  make  your  escape  ;  when  you  come  to  your  trial,  then 
your  chains  may  be  taken  off."     Sir  Robert  Raymond,  A.  G.  : 
"I  am  sure  nothing  is  intended  but  that  he  should  have  a  fair 
trial ;  but  to  complain  here  of  chains,  carries  with  it  a  reflection 
of  cruelty,    and   we  know   what  effect  these  things  may  have 
abroad.     The  prisoner  hath  been  kept  as  all  persons  in  his  cir- 
cumstances are  when  they  have  been  attempting  to  make  an 
escape.'"     Pratt,  C.  J. :   "Alas  !     If  there  hath  been  an  attempt 
to  escape,  there  can  be  no  pretence  to  complain  of  hardship  ; 
he  that  hath  attempted  an  escape  once,  ought  to  be  secured  in 
such  manner  as  to  prevent  his  escaping  a  second  time."     Sir 
Philip  Yorke,  S.  G. :  "It  is  well  known  that  when  this  gentle- 
man was  in  the  custody  of  a  messenger,  he  not  only  made  an 
attempt  to  escape,  but  actually  escaped  out  of  a  window,  two 
pair  of  stairs  high.     It  does  not  become  the  candor  of  a  person 
in  the  prisoner's  circumstances  to  aggravate  and  make  such  mis- 
representation of  the  usage  he  had  received."     Gentleman  Jailer 
of  the  Tower  of  London  :   ■■  My  Lord,  he  never  has  attempted  to 
escape  since  he  was  in  my  custody."     J/r.  Hungerford,  counsel 
for  the  prisoner:  "  My  Lord,  I  beg  to  be  indulged  a  few  words 
that  he  is  in  chains  now  is  demonstrable,  and  he  hath  told  me 
thev  are  so  grievous  that  he  cannot  sleep  but  in  one  posture — 
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on  his  back.  Your  Lordship  may  observe  that  the  Gentleman 
Jailer,  who  seems  to  execute  his  authority  with  all  hiunanity,  now 
helps  to  hold  up  his  chains,  otherwise  he  could  not  stand.  I 
believe  I  might  challenge  them  to  give  an  instance  where  any 
prisoner  was  shackled  with  irons  in  the  Tower  before  Mr.  Layer. 
His  Majesty's  prisoners  in  the  Tower  are  such  strangers  to  this 
usage,  that  the  very  materials  were  wanting  there  ;  these  fetters 
were  sent  for  from  Newgate,  and  I  hope  they  will  be  sent  back 
thither.  Your  Lordship  hath  hinted  it  as  an  indulgence  in- 
tended to  him  when  he  comes  to  his  trial,  that  his  irons  shall  be 
taken  olf ;  but  I  humbly  insist  upon  it,  that  by  law  he  ought 
not  to  be  called  upon  even  to  plead,  till  he  may  exercise  his  mental 
faculties  free  from  bodily  torture. "  Pralt,  C.  /. :  "  This  is  noth- 
ing but  to  captivate  the  people.  What  signifies  his  chains  being 
taken  off  this  minute,  and  afterwards  put  on  again  the  next  ?  " 
Mr.  Hunger/ord  :  "  We  might  humbly  apprehend  and  hope,  my 
Lord,  that  the  better  to  prepare  himself  for  his  trial,  he  may 
continue  without  his  chains  till  after  that  time. "  Fni//,  C.  /.  : 
"I  am  of  another  opinion  ;  and  if  we  should  order  his  chains 
to  be  taken  off,  and  he  run  away,  I  do  not  know  but  we  are 
guilty  of  his  escape.  He  shall  have  a  fair  and  a  just  trial,  but 
to  make  objections  in  matters  of  this  nature  is  to  cast  a  reflec- 
tion on  the  Court  for  not  doing  that  which  is  not  in  their  power 
to  do." 

The  prisoner  was  undoubtedly  guilty,  but  the  harsh 
manner  in  which  his  trial  was  conducted  throughout 
excited  a  strong  sympathy  in  his  favor;  he  was  re- 
garded as  a  martyr;  and  his  head  being  stuck  upon 
Temple  Bar,  it  was  carried  off,  ajid  long  preserved  as 
a  relic' 

I  am  not  aware  of  Pratt  coming  upon  the  political 
stage  on  any  other  occasion,  except  when  he  was  con- 
sulted with  the  other  Judges  upon  the  questions  which 
arose  out  of  the  disputes  between  George  \.  and  the 
Prince  of  Wales  (afterwards  George  II.)  respecting 
the  power  of  the  reigning  King,  by  his  prerogative,  to 
regulate  the  education  and  marriages  of  his  grand- 
children.    He   spoke   immediately  after   Baron  Mon- 

I.  16  St.  Tr.  94-324- 
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tagu,  who  had  no  better  reasons  to  give  in  favor  of  the  ^vv'i' 
King  than  the  discipline  afhong  the  patriarclis,  who 
educated  and  governed  all  their  grandchildren  and 
great-grandchildren,  and  that  the  King  is  called 
"  parens  patriae  et  custos  regni  et  pater-faniilias  totius 
regni." '  Pratt  tried  to  fortify  himself  by  modern 
precedents: 

"The  regulation  of  marriages  in  the  royal  family,"  said  he,  He  fortifies 
"is  an  undoubted  prerogative  of  the  Crown,  proved  by  all  the  modeTn  ^ 
arguments  the  nature  of  ths  thing  is  capable  of,  constantly  P'^^"''*"'^' 
claimed,  enjoyed,  and  submitted  to,  the  contrary  being  ever 
taken  to  be  a  great  offence  and  sometimes  thought  high  treason. 
The  Countess  of  Shrewsbury's  case,  1 2  Rep.  94,  is  very  strong. 
The  Duke  of  Suffolk's  attempt  was  held  high  treason,  proving 
that,  at  all  events,  it  is  an  offence  of  magnitude.  The  case  of 
the  Princess,  of  Orange  in  Charles  II. 's  time  is  very  material. 
The  King  made  the  match,  and  the  Duke  of  York  her  father  was 
against  it.  The  Princess  of  Modena  wished  to  prevent  it ;  but 
the  King's  answer  was,  'it  is  by  my  consent,  and  none  may 
gainsay  it.'  Here  is  the  claim  of  prerogative  against  the  opinion 
and  wishes  of  the  father.  Now  as  to  the  education  of  the  chil- 
dren and  grandchildren  of  the  royal  family,  that  is  a  natural 
and  necessary  consequence, — if  the  Crow-n  has  the  marriage  of 
the  royal  family,  it  hath  the  care  of  their  education.  If  not 
educated  well,  they  cannot  be  married  well.  The  King  having 
the  end,  should  have  the  means  ;  he  must  take  care  ot  their 
persons  that  they  may  not  be  disposed  of  to  the  prejudice  of  the 
nation.  This  prerogative  never  was  disputed  by  any  of  the 
royal  family,  and  many  have  been  prosecuted  for  the  breach  of 
it.  Not  a  few  of  the  distractions  and  confusions  which  attended 
the  differences  between  the  Houses  of  York  and  Lancaster  arose 
from  the  marriages  and  education  of  the  children  of  the  blood 
royal  not  being  regulated  by  the  sovereign  on  the  throne. "  ^ 

When  Lord  Macclesfield,  on  his  impeachment  forExpecta- 
corruption,  was  deprived  of  the  Great  Seal,  there  wash'ewouU 
a  general  expectation  that  it  would  have  been  trans- Great  Seat. 

1.  "The  father  of  his  country,  the  guardian  of  the  realm,  and  the 
head  of  the  whole  kingdoin." 

2.  15  St.  Tr.  1216. 
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^AP.  ferred  to  the  Chief  Justice  of  the  King's  Bench,  who, 
without  being  an  intriguer,  like  his  predecessor,  was 
well  esteemed  both  by  the  King  and  the  Prime  Minis- 
ter, and  probably  would  have  been  preferred  by 
them  to  Sir  Peter  King,'  the  Chief  Justice  of  the  Com- 
mon Pleas ;  but,  while  the  impeachment  was  pending. 
Sir  John  Pratt  was  struck  with  a  mortal  disorder,  of 
His  death,  which  he  died   at   his   house   in   Ormond    Street,  on 

Feb.  24,  ' 

1725-         Wednesday,  the  24th  of  Februar}',  1725. 

If  he  was  not  very  eminent  for  his  talents  or  public 
services,  it  should  be  known  to  his  credit  that  no 
graver  charge  was  ever  brought  against  him  than  that, 
"  being  the  proprietor  of  Begeham  Priorv,  in  Kent,  he 
dismantled  the  church,  the  roof  oi  which  was  still 
standing,  and  laid  out  the  site  of  it  in  a  pleasure- 
garden,  with  flowers  and  gravel  walks."  ^ 

His  Having   had  an   immense   number  of   children  by 

descend-  .  .  _ 

ants.  two  wives,  and  having  been  careless  about  his  pecu- 

niar}' affairs,  he  left  his  family  nearly  destitute  ;  but  if 

1.  Peter  King  {Lord  King),  Chancellor  of  England,  and  famous  for  his 
ecclesiastical  learning  as  well  as  for  his  knowledge  in  the  law,  was  born 
in  1669  at  Exeter.  His  father  was  a  grocer,  and  determined  to  bring  up 
his  son  to  the  same  trade.  But  Peter's  talents  and  application  attracted 
the  attention  of  his  maternal  uncle,  the  celebrated  John  Locke,  through 
whose  influence  he  was  sent  to  the  University  of  Leyden.  After  his 
return  to  England  he  studied  law,  gained  admission  to  the  bar,  and 
rapidly  rose  in  his  profession.  About  1700  he  was  elected  a  member  of 
Parliament  for  Beer-Alston,  which  seat  he  retained  for  several  years.  In 
1708  he  was  appointed  Recorder  of  London,  and  was  knighted.  Not- 
withstanding the  arduous  duties  of  his  profession,  Sir  Peter  found  time 
to  write  two  able  theological  works,  which  alone  would  have  made  him 
celebrated.  They  are  an  "  Inquiry  into  the  Constitution,  Discipline, 
Unity,  and  Worship  of  the  Primitive  Church  "(i6qi),  in  which  he  favored 
the  rights  of  the  Protestant  Dissenters,  and  the  "  History  of  the  Apos- 
tles' Creed,  with  Critical  Observations  on  itc  Several  Articles"  (1702). 
Upon  the  accession  of  George  I.  he  was  appointed  Lord  Chief  Justice  of 
the  Court  of  Common  Pleas,  and  soon  after  sworn  of  the  Privv  Council. 
He  was  created  a  peer  May  25,  1725,  and  when  the  Great  Seal  was  taken 
from  Lord  Macclesfield  it  was  delivered  to  him  the  1st  of  June  follow- 
ing. He  resigned  the  seals  in  1733,  on  account  of  ill-health,  and  died  in 
l-j^4.—Xi>.</s  Biog.  Diet. 

2.  Hasted's  Kent,  ii.  p.  380. 
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he  had  been  favored  with  a  glimpse  riito  futurity  he    ^^.^.f- 
might  have  seen  a  son  of  his  Lord  High  Chancellor, 
and  his  grandson  and  great-grandson  marquesses  and 
knights  of  the  Garter. 


Sir  John  Pratt  was  succeeded  in  the  office  ol  Chief  Lord 

Raymond, 

Justice   of   the   King's  Bench    by  a  man  very  distin- chief jus- 

tice, 

guished  in  his  day,  who  was  himself  raised  to  the 
peerage,  and  was  looked  upon  as  the  founder  of  a  pa- 
trician house,  but  whose  line  soon  became  extinct,  and 
who  is  now  little  known  beyond  the  precincts  of  West- 
minster Hall. 

Although  Lord  Raymond  was  said  to  be  descended  Son  of  sir 

X  Thomas 

from  the  Crusader  of  his  name  celebrated  b}-  Tasso,'  Raymond, 
his  branch  of  the  famil)-  had  fallen  into  great  decay, 
and  his  grandfather  was  a  trader  in  the  City  of  Lon- 
don. His  father,  however,  studied  the  law,  had  con- 
siderable success  at  the  bar,  and  in  the  reign  of  Charles 
n.,  by  the  combination  of  extraordinarv  learning  and 
extraordinary  servility,  was  made  a  Puisne  Judge,  first 
of  the  Common  Pleas,  and  then  of  the  King's  Bench. 
This  unprincipled  Judge  showed  peculiar  zeal  in  the 
famous  Quo  Warranto  prosecution  for  subverting 
the    liberties   of   the  City  of    London.     Chief   Justice 

I.  Torquato  Tasso,  one  of  the  most  celebrated  and  most  unfortunate 
among  all  men  of  genius,  was  the  son  of  Bernardo  Tasso,  himself  noted 
in  the  roll  of  Italian  poets.  He  \Yas  born  in  1544,  at  Sorrento,  on  the 
southern  shore  of  the  Bay  of  Naples.  Tasso  studied  at  Padua,  and  pub- 
lished "  Rinaldo."  a  romantic  porm.  at  the  age  of  eighteen.  In  1:75  the 
•'Gerusalemme  Liberata,"  one  of  the  few  great  epics  the  world  has  seen, 
was  completed.  But  its  illustrious  author  had  not  the  courage  to  publish 
it.  Obscure  stories  are  told  of  unfortunate  love  :  what  we  know  is,  that 
the  poet  was  already  in  a  state  of  incipient  derangement.  He  was  soon 
placed  in  confinement,  and  remained  imprisoned  for  seven  years.  The 
■'Jerusalem  "  was  printed  repeatedly  in  15S1.  in  spite  of  his  angry  prohi- 
bitions. He  was  released  in  1536,  and  invited  to  come  to  Rome  from 
Naples,  to  be  crowned  a  poet  as  Petrarch  had  been.  Just  before  the 
time  fi.^ied  for  his  coronation,  he  felt  his  end  approaching,  and  retiring  to 
the  convent  Sant'  Onofrio,  on  a  hill  overlooking  the  Eternal  City,  he 
breathed  his  last  calmly  in  the  spring  of  1595.— .-i///.  Eiicyc.  of  Biog. 
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CHAP.  Saunders  being  then  at  death's  door,  Sir  Thomas  Ray- 
mond loudly  declared  that  "  the  Court  was  luiani- 
mously  in  favor  of  the  Crown  on  all  the  points  which 
had  been  discussed  ; "  and  he  might  probably  have 
succeeded  in  his  object  if  he  had  not  been  rivalled 
by  Jeffreys,  whose  splendor  of  infamy  dimmed  every 
lesser  noxious  light  which  might  otherwise  have  at- 
tracted the  execrations  of  mankind.  The  aspiring 
A.D.  1683.  Puisne  himself  died  (some  said  from  vexation  at  his 
disappointment)  while  still  a  young  man.  If  he  had 
survived,  he  no  doubt  would  have  been  tried  in  the 
capacity  of  Chief  Justice  by  James  II.;  and,  it  there 
had  been  no  limit  to  his  servility,  he  might  have  con- 
tinued to  preside  till  the  King's  power  to  dispense 
with  all  statutes,  and  to  enforce  martial  law  in  time  of 
peace,  after  being  established  by  judicial  decision,  was 
upset  by  ph3'sical  force.  He  left  behind  him  a  high 
reputation  as  a  lawyer,  although  a  very  bad  one  as  a 
politician  ;  and  a  volume  of  Reports  compiled  by  him 
proves  that  he  was  a  complete  master  of  all  the  wiles 
of  his  profession.^ 

At  his  death,  his  oniy  son  Robert,  the  subject  of 
this  little  memoir,  was  only  ten  years  old,  and  so  es- 
caped the  contamination  of  his  training.  The  lad 
naturally  called  himself  a  Tor)',  and  he  continued  in- 
clined to  high  prerogative  notions  till  he  saw  reason  to 
change  his  side  ;  but  through  life  he  maintained  a  fair 
character  for  honor  and  independence. 

I  find  no  more  authentic  account  of  his  education 
than  the  inscription  on  his  tomb,  which  represents  him 
as  having  been  early  imbued  with  a  love  of  classical 
learning,  and  as  having  devoted  himself  with  extraor- 
dinary assiduity  and  success  to  a  scientific  study  of 
jurisprudence. 

I.  He  died  while  on  the  circuit  in  the  spring  of  1683,  in  the  50th  year 
of  his  age. 
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lie  was  called  to  the  bar  in  the  year  1694,  being    chap. 
then  an  accomplished  lawyer,  and   he  soon  got   intoH^iflL 
extensive  practice.  '°  the  bar. 

■^  A.  D.   16^. 

His  professional  prosperity  he  himself  ascribed  toiiisemi- 
his  habit  of  reporting.  He  was  determined  to  rival,  "e^net'' 
and  he  greatly  excelled,  the  fame  of  his  father  in  this 
line.  Not  only  when  he  was  a  student,  but  when 
called  to  the  bar,  when  Attorney  General,  and  when 
Chief  Justice,  he  wrote  an  account  of  all  the  most 
remarkable  decisions  in  the  Court  of  King's  Bench, 
giving  the  arguments  of  counsel  and  the  opinions  of 
the  judges  with  admirable  point,  vigor,  and  exactness.' 

The  first  considerable  case  in  which  he  anneared  ^•''- '702. 

,  ,  .  ^'  Witchcraft 

counsel  was  the  prosecution,  before  Lord  Holt  ofputane 

1r    *  I  i  1         •  .  '        to  by  th( 

latliaway  the   mipostor,  who   pretended  that    bein^"- Pfo^ecu- 
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as  counsel  was  the  prosecution,  before  Lord  Holt  ofputanend 

1r    *  I  A.\         •  .  '        to  by  the 

latliaway  the   impostor,  who   pretended  that,   bein^"- Rfo^ecu- 

bewitched,  and  having  fasted  forty  days,  he  vomited  •'mpo^ior'! 
pins,  and  who,  under  pretence  of  disenchanting  him- 
self, had  assaulted  and  drawn  blood  from  the  supposed 
witch.  Mr.  Raymond  was  mainly  instrumental  in 
obtaining  the  conviction  of  this  miscreant,  which 
opened  the  eyes  of  the  public  to  the  frauds  and  follies 
of  witchcraft,  although,  during  the  seventeenth  cen- 
tury, they  had  strangely  grown  with  advancing  knowl- 
edge, to  the  unspeakable  disgrace  of  legislation  and  of 
the  administration  of  criminal  justice  in  England. = 

1.  His  published  Reports  extend  from  Easter,  6  Will,  and  Mary,  to 
Trinity,  5  and  6  Geo.  H. 

2.  The  severest  statutes  against  witchcraft  were  passed  after  Lord 
Bacon  had  published  the  most  valuable  of  his  immortal  works,  and  they 
were  blindly  acted  upon  in  the  age  of  Milton  and  Dryden.  Mr.  Ray- 
mond  had  drawn  the  indictment  against  Hathaway.  A  specimen  of  his 
legal  Latinity  taken  from  it  may  amuse  the  reader:  "Quod  quidem 
Rjchardus  Hathaway  nuper,  etc.,  laborer,  existens  persona  malor'  no- 
menis  et  fama;  et  impostor,  et  machinans  et  malitiose  intendens  quandam 
Saram  Morduck  ux'  cujusdam  Edwardi  Murdock,  Waterman,  foeminam 
per  totum  vita  sua  tempus  existen'  honestam  et  piam,  et  non  Sagam 
(Anglice,  a  witch),  nee  Magiam  (Anglice,  witchcraft),  Incantamentum 
(Anglice,  enchantmentt,  Fascinationem  (Anglice,  sorcery),  unquam  exer- 
cen',  in  periculo  vitse  sua  amissionis  inducere  11  die  Febr.  etc.  in  pre- 
sentia   et   auditu   diversorum    personarum,   falso.   militiose,  diobolice  et 
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^^.^-  He    likewise   assisted    in    prosecuting   the    famous 

Beau  Feilding'  for  bigamy  in  marrying  the  Duchess 

scient',  et  ut  falsus  impostor,  praetenebat  et  asserebat  seipsum  per  eand' 
Saram  fuisse  fascinatum  (Anglice,  bewitched)  et  occasione  fascination' 
illius  non  posse  edere  et  per  magnum  tempus  scil'  per  tempus  decern 
septeminar'  jejunasse,  ac  diversis  morbis  affici,  et  quod  ipse  per  ipsius 
Richardi  extractionem  sanguinis  ejusd"  Sarje  per  sculpationem  a  prstens' 
fascinatione  praed'  liberal'  foret  ;  quodque  prxdict'  Richardus,  vi  et  armis 
eandem  Saram  scalpsit,  et  sanguinem  ipsius  Sarae  per  scalption'  ill'  ex- 
traxit,  etc.,  ubi  revera  et  in  facto  prsd.  Richard'  nunquam  fascinatus  fuit 
et  nunquam  jejunasset  per  spatium  prsd'  nee  per  aliquod  magnum  tem- 
pus," etc.  etc.  The  sentence  will  give  pleasure.  .After  saying  that  he 
is  to  pay  a  fine  of  loo  marks,  it  thus  proceeds  :  "  Et  quod  stabit  in  et 
super  pilloriam  Die  Sabbati  proximo  in  magis  publico  et  aperto  loco  in 
Southwarke,  inter  horam  decimam  et  horam  tertiam  ejusdem  diei  per 
spatium  duarum  horarum  cum  papiro  super  caput  ejus  denotante  offen- 
sam  suam,"  etc.  ["  -And  on  the  ne.xt  holiday  he  shall  be  placed  in  the 
pillor)',  in  the  most  public  and  most  open  square  in  Southwark,  between 
ten  and  three  o'clock,  for  the  space  of  two  hours  wearing  upon  his  head 
a  paper  stating  his  ofJence,"  etc.]  The  same  ceremony  is  to  be  repeated 
before  the  Royal  E.xchange,  and  again  at  Temple  Bar.  Then  he  was  to 
be  committed  to  the  House  of  Correction  ;  "  Et  quod  flagelletur  die 
proximo  post  adventum  suum  in  Domum  Correctionis  praedict'  et  quod 
custos  praedict'  custodial  eum  quoiidie  ad  duram  laborem  per  spatium 
dimidii  unius  anni."  ["  On  the  day  following  his  arrival  at  the  House  of 
Correction,  he  shall  be  scourged,  and  shall  then  be  sentenced  to  hard 
labor  for  the  space  of  six  months."] — 14  St.   Tr.  639. 

I.  Robert  Feilding,  called  Beau  Feilding  (1651  ?-l-i2),  was  related 
to  the  Denbigh  family.  In  his  will  he  describes  himself  as  of  Feilding 
Hall,  Warwickshire,  and  makes  a  bequest  of  property  in  Lutterworth 
parish.  Leicestershire.  He  wasted  a  fair  income,  and  became  notorious 
for  his  many  amours  even  at  the  court  of  Charles  II.,  where  he  was 
known  as  "Handsome  Feilding."  Swift,  in  his  fragment  of  autobiog- 
raphy, says  that  Beau  Feilding  married  Mary,  only  daughter  of  Barnham 
Swift,  Viscount  Carlingford,  and  squandered  her  property.  James  II. 
gave  him  a  regiment,  and  he  is  said  to  have  put  down  a  Protestant  riot. 
He  afterwards  married  Mar)-,  only  daughter  of  L'lick  de  Burgh,  first 
Marquis  Clanricarde.  He  became  a  Catholic,  followed  James  to  Ireland, 
and  sat  in  the  Irish  Parliament  of  16S9  for  Gowran.  In  January-,  1691-92, 
he  was  in  Paris,  and  trjing  to  obtain  his  pardon.  He  did  not  succeed 
until  1696,  when  he  returned  to  England,  and  was  for  a  time  committed 
to  Newgate.  His  wife  died  in  169S.  In  the  reign  of  Queen  Anne  he 
became  conspicuous  as  a  sur\'iving  relic  of  the  rakes  of  the  Restoration 
period,  and  endeavored  to  retrieve  his  fortunes  by  marriage.  He  prom- 
ised 500/.  to  a  Mrs.  Villars  if  she  would  bring  about  his  marriage  to  a 
Mrs.  Deleau,  a  widow  with  a  fortune  of  60.000/.  Mrs.  Villars,  who  was 
Mrs.  Deleau's  hair-dresser,  contrived  to  pass  off  a  certain  Mary  Wads- 
worth  upon  Feilding  under  Mrs.  Deleau's  name.  Feilding  at  their  sec- 
ond   interview  fetched   a   Roman    Catholic    priest   from   the   Emperor's 
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of  Clcvclaiul,  liis  fonnc-r  wife  bfiiitr  then  livinsT.     The    ?''.^'/- 

^  AAV  I. 

case  turned  chiefly  upon  the  validity  of  the  first  mar-A.D.  1706. 
riage  by  a  Roman  Catliolic  priest  in  a  private  room,  uon  of 
and   Mr.    Raymond's   argument  to  prove   its  validity  KeiidinR 
prevailed.'     '  iorb^^^my. 

Being  much  connected  with  the  Jacobites,  he  was  a. n.  1710. 
employed  as  counsel  for  David  Lindsay,  member  of  aisraunsei 
distinguished   family   in    Scotland,  who,  having   gone  say  th" 
from    that   country  to   France,  in  the   service  of   the    '°  '"^' 
exiled  James  11.,  had  come  into  England  without  hav- 
ing obtained  permission  under  the  Privy  Seal  to  do  so, 
and  was  now  indicted  on  an  act  of  the  English   Parlia- 
ment which  made  it  treason  for  any  of  the  King's  sub- 
jects who  were  abroad  when  it  passed,  to  come  into 
England,    witiiout   the    King's   permission   under  the 
Privy  Seal  first  had  and  obtained.     The  facts  were  not 
disputed,  and  the  case  resolved  itself  into  a  question 
of  law,  "  whether  a  native  of  Scotland  was  bound  bynispower- 
this  statute?"     Mr.  Ra)^mond  powerfully  argued  that, mem?"' 

ambassador,  who  performed  the  marriage  ceremony  November  g,  1705. 
He  had  been  simultaneously  courting  the  Duchess  of  Cleveland,  the  old 
mistress  of  Charles  II.  and  others.  He  married  her  November  25,  1705. 
He  appears  to  have  bullied  or  beaten  both  his  wives.  The  first  wife, 
from  spite  or  for  a  reward,  told  her  story  to  the  Duke  of  Grafton,  grand- 
son of  the  Duchess  of  Cleveland.  Feilding  was  thereupon  prosecuted 
for  bigamy  at  the  Old  Bailey,  December  4,  1706.  He  was  convicted, 
after  trying  to  prove,  by  the  help  of  a  forged  entry  in  the  Fleet  register, 
that  Mary  Wadsworth  was  already  the  wife  of  another  man.  He  was 
admitted  to  bail,  having  the  Queen's  warrant  to  suspend  execution.  At 
the  trial  he  is  called  "  colonel"  and  "  major-general."  Feilding  is  said, 
in  a  catchpenny  Life  of  1707,  to  have  been  at  one  time,  apparently  under 
Charles  II.,  a  justice  of  the  peace  for  Westminster  ;  and  in  March,  16S7, 
Luttrell  mentions  a  Colonel  Feilding  as  one  of  the  Middlesex  justices 
who  requested  the  King  to  dispense  with  the  taking  the  test.  In  1709 
Steele  described  Feilding  as  Orlando  in  the  "Tatler."  He  was  after- 
wards in  the  Fleet,  and,  having  compounded  with  his  creditors,  lived 
with  his  wife  at  Scotland  Yard,  where  he  died  May  12,  1712,  aged  61. — 
Diet.  Nal.  Biog. 

I.  14  St.  Tr.  1327.  Sicus  if  the  clergyman  had  been  a  Presbyterian 
minister.  This  compliment  to  the  Church  of  Rome  became  necessary 
from  the  Anglican  Church  acknowledging  the  sufficiency  of  Popish  or- 
ders, so  as  to  keep  up  its  own  descent  from  the  Apostles. 
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^^P.  Scotland  and  England  remaining  separate  and  inde- 
pendent, the  Parliament  of  England  could  not  legislate 
for  Scotland  or  Scotchmen:  but,  in  answer,  the  Attor- 
ney General  cited  Calvin  s  case,  which  was  intended 
for  the  benefit  of  Scotland,  and  by  which  it  was  de- 
cided that  all  Scotchmen  born  since  the  union  of  the 
crowns  by  the  accession  of  James  I.  were  to  be  con- 
sidered entitled  to  the  same  privileges  as  native-born 
Englishmen.  Mr.  Raymond,  in  repl}-,  without  im- 
peaching the  authority  of  this  very  questionable  judg- 
ment, argued  that  a  native-born  Scotchman  might  be 
permitted  to  inherit  and  hold  lands  in  England,  with- 
out being  liable  while  he  remained  in  his  own  country, 
or  did  not  reside  in  England,  to  be  subjected  to  the 
pains  of  treason  b}-  an  English  Parliament.  Chief 
Justice  Holt  and  the  other  Judges  present  overruled 
the  defence,  and  sentence  of  death  was  passed  upon 
the  prisoner;  but,  the  public  being  shocked  by  such  a 
straining  of  the  law,  he  was  respited  and  pardoned.' 

Mr.  Raymond,  although  he  devoted  the  greatest 
portion  of  his  time  to  his  profession,  was  by  no  means 
indifferent  to  politics,  and  still  cherished  a  cordial 
hatred  of  the  Whigs.  He  saw,  therefore,  with  ex- 
treme delight  the  blunder  which  they  committed  in 
the  impeachment  of  Sacheverell,  and  he  assisted  Har- 
court  with  his  advice  in  defending  the  champion  of 
May  13.  the  High  Church.  Accordingly,  he  was  rewarded 
made        with  the  officc  of  Solicitor  General,  and  received  the 

Solicitor  r  1      ■     1     i  1 

General  by  hOUOr  Ot  knighthOOd. 

As  member  for  Lymington,  in  Hampshire,  he  now 
entered  the  House  of  Commons  ;  but  he  seems  to  have 
confined  himself,  while  in  office,  to  the  routine  law 
business  of  the  Government  there. 

He  attached  himself  chiefly  to  Bolingbroke,  and 
he  is  supposed  to  have  been  privy  to  the  scheme  of 

I.   14  St.  Tr.  9S7-1036. 


GEORGE   I. 
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this  bold  intriguer  to  bring  in   tlic  Pretender  at   the    ^"'^^• 
death  of  Queen  Anne.'     Of  course  he  was  turned  out 
on  the  accession  of  George  I. 

For  six  years  he  remained  in  opposition, — occupied,  Raymond 

,-,  .^       f     1   ■  ,  •  ....  ,  in  opposi- 

like  most  01    his    contemporaries,  in  intriguing   alter-tion. 
natciy  with  the  banished  royal  family,  and  with  Tories 
who  were  willing  to  submit  to  the  established  order  of 
things  if  they  themselves  might  Iiojjc  by  any  chance 
to  get  into  power. 

The  only  great  display  of  his  eloquence  preserved  a.d.  1716. 
to  us  is  his  speech  against  the  Septennial  Bill,^  which  againsfthe 
is  very  curious  as   showing  us   that  the  Church-and-filii!*""'^ 
King  men  of  that  day   held  the  same  language  with 
the  modern  Chartists  respecting  annual  parliaments: 

"I  fear,"  said  he,  "the  prolonged  duration  of  parliaments 
will  be  no  cure  for   the   general  corruption  supposed  to  arise 

I.  On  July  20,  1714,  Mrs.  Danvers,  the  chief  lady  in  waiting,  found 
the  Queen  staring  vacantly  at  the  clock  in  her  Presence  Chamber,  "with 
death  in  her  look."  It  was  an  apoplectic  seizure.  On  her  death-bed  she 
gave  a  last  evidence  of  the  love  towards  her  people  which  had  been  mani- 
fested through  her  whole  reign,  by  saying,  as  she  placed  the  Lord  Treas- 
urer's wand  in  the  hands  of  the  Duke  of  Shrewsbury,  "Fur  God's  sake 
use  it  for  the  good  of  my  people."  But  from  that  moment,  having  ac- 
complished her  last  act  as  Queen,  Anne  seems  to  have  retraced  in  spirit 
the  acts  of  her  past  life,  and  to  have  been  filled  with  all  the  agonies  of  re- 
morse for  her  conduct  to  her  father  and  his  son — "  O  my  brother,  my 
poor  brother,  what  will  become  of  you  ?  "  was  her  constant  cry.  To  the 
Bishop  of  London,  who  was  watching  beside  her,  she  intrusted  a  message, 
which  he  promised  to  deliver,  but  which  he  said  would  cost  him  his  head. 
On  hearing  of  her  repentance  the  Jacobite  lords  hurried  to  Kensington. 
Atterbury  proposed  to  proclaim  the  Chevalier  at  Charing  Cross  ;  the  Duke 
of  Ormonde  would  join  him  if  the  Queen  could  but  recover  consciousness 
to  mention  him  as  her  successor.  Lady  Masham  undertook  to  watch  her, 
but  it  was  too  late.  "  She  dies  upwards,  her  feet  are  cold  and  dead 
already,"  were  her  hurried  words  in  the  antechamber  ;  and  by  eight 
o'clock  on  Sunday  morning,  August  i,  1714,  "good  Queen  Anne"  was 
dead. — Hare*s   Walks  in  London,  vol.  ii.  p.  459. 

2.  The  Septennial  Act  (1716),  which  increased  the  length  of  Parliament 
to  seven  years,  was  passed  partly  because  the  Triennial  Act  of  1694  had 
not  worked  well  in  practice,  but  still  more  because  the  very  e-xcited  state 
of  popular  feeling  in  consequence  of  the  Jacobite  revolt  made  it  unsafe 
for  the  Whig  ministry  to  run  the  risk  of  a  general  election. — Low  and 
Rulling's  Did.  of  Eng.  Hisl. 
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CHAP,  from  frequent  elections  ;  for  as  the  period  for  which  the  mem- 
ber is  to  sit  is  prolonged,  the  price  of  his  return  will  increase  in 
the  same  proportion.  An  annuity  for  seven  years  deserves  a 
better  consideration  than  for  three,  and  those  who  are  willing  to 
give  money  for  their  seats  will  be  governed  in  the  bargain  by  the 
true  principles  of  commerce.  Nothing  will  so  effectually  check 
corruption  as  annual  parliaments.  That  was  our  ancient  con- 
stitution, and  every  departure  from  it  has  been  mischievous.  A 
long  parliament  is  plainly  destructive  of  the  subject's  right,  and 
many  ways  inconsistent  with  the  good  of  the  nation.  Frequent 
new  parliaments  are  our  constitution,  and  the  calling  and  hold- 
ing of  them  was  the  practice  for  many  ages.  Before  the  Con- 
quest, parliaments  were  held  three  times  every  year, — at  Christ- 
mas, Easter,  and  Whitsuntide.  In  Edward  III.'s  reign  it  was 
enacted  '  that  parliaments  shall  be  holden  every  year,  or  oftener 
if  need  be.'  This  must  be  understood  of  new  parliaments,  fot 
prorogations  and  long  adjournments  were  not  then  known,  and 
were  not  heard  of  till  the  reign  of  Henry  VIII.,  who  found  that 
it  best  suited  his  tyrannical  purposes  to  keep  up  a  standing  body 
of  slavish  representatives  whom  he  had  corrupted  or  intimidated." 
After  giving  at  great  length  the  history  of  the  Triennial  Act  '■ 
about  to  be  repealed,  he  thus  concluded  :  "  Frequent  and  new 
parliaments  create  a  confidence  between  the  King  and  his  people. 
If  the  King  would  be  acquainted  with  his  people  and  have  their 
hearts,  this  is  the  surest  way.  I  can  hardly  think  that  you  wish 
to  perpetuate  yourselves  ;  yet  you  might  do  so  on  the  same 
arguments  ;  and  if  you  pass  this  bill,  I  cannot  doubt  but  that 
before  the  end  of  the  seven  years  there  will  be  another  bill  for  a 
further  prolongation.  But  at  the  end  of  the  time  for  which  you 
were  chosen,  the  people  will  say  'you  are  no  longer  our  repre- 
sentatives ;  we  chose  you  for  three  years  and  no  longer,  and  you 
cannot  choose  yourselves  for  an  extended  period  ;  henceforth 
you  are  usurpers,  and  we  have  a  right  to  put  you  down.'  And 
I  must  say  that,  in  my  own  poor  opinion  (with  great  submission 
do  I  speak  it),  King,  Lords,  Commons,  can  no  more  continue 
a  parliament,  than  they  can  create  a  parliament  without  the 
choice  of  the  people."  ^ 

1.  A  Triennial  Bill  (1694)  enforced  the  assembly  of  the  Houses  every 
three  years,  and  bound  the  returning  officers  to  proceed  to  election  if  no 
royal  writ  were  issued  to  summon  them. — Grt-en's  Nisi,  of  the  Eng. 
People,  vol.  iii.  p.  igo. 

2.  7  Pari.  Hist.  335. 
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As  the  seeming  stabilit\-  of  the  new  dynasty  im-    chap. 
proved,   the   high  Toryism  of   Sir  Robert   Raymond 
was   softened  down;  and,  at  last,  he  was  induced  toA.o.  1720. 
take  office,  along  with    VValpole  and   Townshend,    in 
the   administration    of    Lord    Stanhope.'     A   vacancy 
in  the  office  of  Attorney  General  arose,  when  {horresco 
rcfcrens)  Letchmere,  who  had  enjoyed  some  eminence 
in    his    day,    was    consigned    to    oblivion    by    being 
created    Chancellor   of  the  Duchy   of  Lancaster  and 
a  peer.     Raymond  had  contracted    an  intimacy  with  "is  in- 
Walpole   during    the   short   period    when   this    saga-v!|tT^ 
cious  statesman  was  himself  in  opposition;  and,  being       '^^ 
warned  by  him  against  the  evils  of  permanent  banish- 
ment   from  power,    professed    to    discover    that    the 
Whigs  were  now  much  more    reasonable  than  when 
headed  by  Godolphin  and  Marlborough,  and  declared 
that  he  might  join  them  without  any  sacrifice  of  prin-theWhigs 
ciple  or  consistency.     He  refused  to  serve  under  Sirmade^ 
Philip  Yorke,^  who,  about  a  year  before,  had  been  ap- General 
pointed  Solicitor  General,  at  the  age  of  28,  and  whose 
friends   were    impatient   for     his    further  promotion. 
Many  taunts  were  thrown    out  against  the  renegade 
Tory  ;  but  Walpole,  knowing  his  value  as  a  law  officer 


1.  James,  first  Earl  of  Stanhope,  a  celebrated  English  nobleman,  who 
early  entered  upon  a  military  career,  and  distinguished  himself  so  much 
at  the  siege  of  Namur,  in  1695,  that  Williiim  III.  gave  him  a  company 
in  the  Guards,  and  the  rank  of  lieutenant-colonel.  He  was  made  major- 
general  and  commander-in-chief  of  the  British  forces  in  Spain  by  Queen 
Anne.  George  I.  appointed  him  Secretary  of  State  in  1714,  and  sent  him 
as  ambassador  to  Vienna.  In  iviyhe  was  appointed  First  Lord  of  the 
Treasury  and  Chancellor  of  the  Exchequer,  but  relinquished  these 
offices  on  being  created  a  peer  soon  afterwards.  Born  1673  ;  died  in  Lon- 
don, 1 721. — Beeton's  Biog.  Diet. 

2.  Philip  Yorke,  Earl  of  Hardwicke  (h.  1692,  d  1764),  lawyer,  entered 
Parliament  in  1717,  and  next  year  became  Solicitor  General.  After  being 
Attorney  General  for  ten  years,  he  became  in  1730  Chief  Justice  of  the 
King's  Bench,  and  was  made  a  peer.  In  1737  he  was  given  in  addition 
the  office  of  Lord  Chancellor,  which  he  held  till  1756,  his  tenure  of  office 
being  marked  by  the  passing  of  the  Marriage  Act.  He  did  not  take  office 
again,  but  his  advice  was  much  valued. — Cassell's  Biog.  Diet. 
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^HAP.  of  the  Crown,  warmly  supported  him,  and,  on  the  re- 
May  9.  tirement  of  Letchmere,  he  became  Attorney  General. 
It  is  to  the  credit  of  Raymond  and  Yorke  that  they 
acted  together  very  cordially.  The  chief  state  trial 
Oct  1722  ^^'liich  they  had  to  conduct  jointly  was  the  prosecution 
"j.^^^P^^''  of  Christopher  Layer  for  high  treason.  On  this  occa- 
Crown  in    gion,  Mr.  Attomev  General  Raymond  thought  himself 

prosecut-  ^  ./  o 

ing  Layer,  bound  to  show  that  he  was  now  entirely  free  from  the 
taint  of  Jacobitism,  and  thus  he  commented  upon  the 
prisoner's  scheme  to  bring  in  the  Pretender  : 

"  Gentlemen  of  the  Jury  :  You  will  readily  agree  with  me 
that  nothing  can  be  more  dreadful  to  a  true  Briton  who  hath 
any  regard  for  himself  or  his  posterity,  or  love  to  his  country, 
than  the  fatal  consequences  which  must  inevitably  have  attended 
such  wicked  designs  had  they  been  carried  into  execution  with 
success.  What  could  any  one  have  expected  from  a  rebellion 
in  the  heart  of  the  kingdom,  but  plunder  and  rapine  and  mur- 
der, a  total  suspension  of  all  civil  rights,  and  a  terrible  appre- 
hension of  something  yet  worse  to  come  ?  All  this  must  have 
been  endured,  even  if  the  attempt  should  have  been  disappointed 
at  last.  But  had  it  prospered,  had  his  Majesty's  sacred  person 
been  seized  and  imprisoned,  and  had  the  Pretender  been  placed 
on  the  throne,  what  a  scene  of  misery  had  opened  !  A  mild 
administration,  governed  by  the  law  of  the  land  under  an  ex- 
cellent prince  and  as  just  and  merciful  as  ever  wore  the  crown, 
must  have  given  way  to  arbitrary  rule  under  a  popish  tyrant  ; 
all  your  estates  must  have  been  at  the  will  of  a  provoked  and 
exasperated  usurper  ;  liberty  must  have  been  for  ever  subverted, 
and  the  best  of  religions  would  be  suppressed  by  Romish  super- 
stition and  idolatry.  Nor  would  these  dreadful  calamities  have 
been  confined  within  the  bounds  of  his  INIajesty's  dominions  ; 
for  should  the  present  happy  establishment  in  this  kingdom  (the 
chief  bulwark  of  the  Reformation)  be  destroyed,  there  is  great 
reason  to  fear  that  the  Protestant  religion  would  erelong  be  ex- 
tinguished. " 

He  then  proceeded  to  open  the  facts  of  the  case  in 
a  style  of  invective  and  rhetorical  exaggeration  which 
would  be  very  much  censured  m  an  Attorney  General 
of  the  present  times,  but  which  was  then  thought  quite 
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exxusablc.     The    prisoner  was    certainly    guilty,    and    chap. 
Raymond,  by  all  except  his  old  friends  the  Jacobites, 
was  praised  for  convicting  him.' 

Nevertheless,    Mr.   Attorney    found    his     position,  He  fmds 
both  at  the  bar  and  in  the  House  of  Commons,  rather  atVhrbar" 
irksome.     Bishop  Atterbury's^  case  came  on;  and,  innamm" 
taking  part  against  this  celebrated  prelate,  he  incurred  "^'"°™^' 
much  odium,  and  was  often  reproached  as  a  turncoat.  He  incurs 
He  therefore  wished  for  the  tranquillity  of  the  bench  ;  taking  pan 
and,  there  being  no  chiefship  likely  to  become  vacant /ftt"rbury. 
soon,  he  astonished  the  world  by  sinking  into  a  Puisne  a.d.  1724. 
Judge  of  the  Court  of  Kings  Bench,  m  the  room  ofimVa"''^ 
Mr.  Justice    Eyre.     There  never  before  had  been  an  Judge! 
instance  of   an  Attorney  General   accepting  a  puisne 
judgeship,  and  hardly  any  of  his  condescending  even 
to  become  Chief   Baron  of  the  Exchequer.     Till  the 
Revolution,  when  parliamentary  government  was  es- 
tablished, and  the  practice  began  of  his  going  out  with 
the    administration    which    had    appointed    him,    his 
tenure  was  as  secure  as  that  of  the  judges  ;  and,  draw- 
ing higher  emoluments  than  any  of  them,  the  Great 
Seal  alone  could  tempt  him  readily  to  give  up  his  ofifice 
as  long  as  his  health  and  strength  enabled  him  to  dis- 
charge its  laborious  duties.     Raymond  now,  probably, 
rued  his  ratting,  but  return  to  Toryism  was  impossible, 
and  his  only  resource  was  a  retreat  in  which  he  would 
be  entirely  rescued  from  politics. 

On  the  31st  of  January,  1724,  he  was  called  Ser- 

1.  16  St.  Tr.  94-324. 

2.  Krancis  Atlerbury  (1662-1732),  Bishop  of  Rochester,  espoused  the 
Jacobite  cause,  and  on  the  death  of  Anne  implored  the  ministry  to  pro- 
claim James  III.  Disliked  by  George  I.  because  of  his  refusal  to  sign  the 
Bishops'  Declaration  of  Fidelity,  he  began,  in  1717,  to  correspond  directly 
with  the  Pretender.  On  the  failure  of  Atterbury's  plot  to  restore  the 
Stuarts  he  was  imprisoned,  and  a  Bill  of  Pains  and  Penalties  being  intro- 
duced, he  was  forced  to  leave  England,  professing  his  innocence.  For  a 
time  he  resided  at  Paris,  and  was  chief  adviser  of  the  Pretender. — Low 
and  Pulling' s  Diet,  of  Eug.  Hist. 
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xxvF'  S^^^^'  giving  rings  with  the  motto  "  Sa/va  libertate, 
potens," '  and,  on  the  3d  of  Februar}'  following,  he  took 
his  seat  as  junior  Judge  in  the  Court  of  King's  Bench.* 
Henceforth  he  devoted  himself  exclusively  to  his 
judicial  duties,  and  he  soon  showed  that  he  was 
destined  to  acquire  the  reputation  of  a  great  magis- 
trate. He  was  not  only  familiarly  acquainted  with  all 
professional  technicalities,  but  he  possessed  an  enlarged 
understanding,  and  he  was  capable  of  treating  juris- 
He  rises     prudcncc  as  a  science.     He,  therefore,  rose  very  much 

in  public       .  ..  ,/, 

estimation,  m   public  estimation,  and   (what  was  of  more  impor- 
tance   to    his   further   advancement)   he    retained    the 
friendship  of  Sir  Robert  Walpole,'  who  had  become 
Prime  Minister,  and  was  desirous  of  indemnifying  him 
for  the  sacrifices  he  had  made  in  joining  the  Whigs, 
polnted^'a         Accordingly,  he  was   appointed  a   Lord   Commis- 
missioner   sioncr  of  the  Great  Seal  when  Lord  Macclesfield  was 
Great  Seal,  forced  to  resign    it;    and  some  thought   that  he  was 
A.D.  1725.   likel}'  to  be  the  successor  of  that  illustrious  delinquent. 
chiefTus-^  But  it  SO  happened  that,  about  the  same  time.  Lord 
King's''""  Chief  Justice  Pratt  died,  and  he  infinitely  preferred  the 


King 
Bench, 


1.  "  Powerful,  liberty  being  preserved." 

2.  The  next  judge  who  followed  this  example  was  Sir  Vicary  Gibbs. 
"  When  Mr.  Percival  was  shot  at,"  says  Lord  Brougham,  "  his  nerves, 
formerly  excellent,  suddenly  and  entirely  failed  him  :  and  he  descended 
from  the  station  of  Attorney  General  to  that  of  a  Puisne  Judge  in  the 
Common  Pleas." — Slate-smen,  vol.  i.  p.  133. 

3.  Sir  Robert  Walpole,  Earl  of  Orford,  a  celebrated  English  states- 
man, who  in  1700  commenced  his  parliamentary  career  as  member  for 
Castle  Rising.  Rapidly  acquiring  fame  as  a  politician,  he  became,  in 
170S,  Secretary  at  War  and  leader  of  the  Whig  party  in  the  House  of 
Commons  ;  but  when  the  Tories  under  Harley  and  St.  John  obtained 
power,  Walpole  was,  with  other  members  of  the  late  Whig  administration, 
voted  by  the  Commons  to  be  guilty  of  corruption,  and  ordered  to  be  ex- 
pelled the  House.  At  the  accession  of  George  I.  the  Whigs  again  be- 
came the  leading  party,  and  Walpole  was  made  Paymaster  General  of  the 
Forces.  During  the  troubles  caused  by  the  rebellion  of  the  Pretender  he 
was  nominated  First  Lord  of  the  Treasury  and  Chancellor  of  the  Exchequer. 
A  change  of  administration  taking  place  in  1 717,  he  remained  in  opposi- 
tion during  three  years.  In  1721  he  was  appointed  First  Lord  of  the 
Treasury,  which  office  he  held  for  more  than  twenty  years.  Born  1676  ; 
died  1745. — Bieton's  Biog.  Did. 
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chiefsliip  of  his  own  court  to  being  again  launched  on    ^"^.r- 
the    tcmi)estuous   sea  of  politics.     He   himself,  at  the 
commencement  of  his  Reports  for  Easter  Term,  1725, 
gives  us  this  simple  statement  of  his  elevation : 

"Memorandum:  that  Sir  John  Pratt,  Knight,  Chief  Justice  His sute- 
of  tlie  King's  Bench,  died  Wednesday,  February  the  24th  last  elevation, 
past,  and  I  was  created  Chief  Justice  in  his  place  by  writ  bear- 
ing teste  March  2,  and  was  sworn  into  the  office  March  3  fol- 
lowing before  Sir  Joseph  Jekyll,  Knight,  ]\Iaster  of  the  Rolls, 
and  Sir  Jeffery  Gilbert,  Knight,  one  of  the  Barons  of  the  Ex- 
chequer, then  two  of  the  Lords  Commissioners  for  the  custody 
of  the  Great  Seal ;  notwithstanding  which,  I  continued  one  of 
the  Commissioners  of  the  Great  Seal,  and  Sergeant  Reynolds 
was  sw-orn  in  before  me  and  the  other  Lords  Commissioners  to 
be  my  successor  as  a  Puisne  Judge."' 

He  continued   to  preside  in  the  Court  of    King's 
Bench,  with  high  distinction,  above  seven  years  ;  and, 
as  a  testimony  of  respect  for  his  services,  he  was  raised  He  is 
to  the  peerage  by  the  title  of  Lord  Raj^mond,  Baron  the^le^ 
Raymond  of  Abbots  Langley  in  the  county  of  Hert-^n.  ,5. 
ford,  being  the  third  Chief  Justice  of  the  King's  Bench  '"'• 
who  had  received  a  similar  honor.^ 

We  know  from   contemporary   testimonv   that  he 
was  much  admired  and  respected  as  head  of  the  Com- 

1.  2  Lord  Raymond,  1381. 

2.  Coke,  Hale,  and  many  others,  are  still  called  Lords  ;  but  Jeffreys 
and  Parker  were  the  only  preceding  Chief  Justices  who  had  been  ennobled, 
and  doubts  had  been  entertained  whether  a  peer  could  sit  as  a  common- 
law  judge.  "  1730(1),  Jan.  21.  Then  Sir  Robert  Raymond,  Kt..  Ld. 
Ch.  J.  of  His  Majesty's  Court  of  King's  Bench,  being,  bv  letters  patent, 
dated  15  die  Januarii  1730,  Annoq.  regni  Georgii  Secundi  Regis  Quarto, 
created  Lord  Raymond,  Baron  of  -Abbots  Langley,  in  the  county  of  Hert- 
ford, was,  in  his  robes,  introduced,  between  the  Lord  De  Lawarr  and  the 
Lord  Bingley,  also  in  their  robes  ;  the  Gentleman  Usher  of  the  Black 
Rod,  Garter  King  of  Arms,  the  Deputy  Earl  Marshal  of  England,  and 
the  Lord  Great  Chamberlain,  preceding.  His  Lordship  presented  his 
patent  to  the  Lord  Chancellor,  on  his  knee,  at  the  woolsack  ;  who 
delivered  it  to  the  clerk  ;  and  the  same  was  read  at  the  table.  His  Lord- 
ship's writ  of  summons  was  also  read,"  etc.  He  then  took  the  oaths,  and 
was ' '  placed  on  the  lower  end  of  the  Barons'  tiench." — 23  Lords'  Journals, 
591,  592- 
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^AP.   mon  Law  ;  but  we  have  now  very  slender  means  of 

estimating    his  merits.     Although    he  continued    the 

Reporter  of  the  Court  of  King's   Bench,  and  he  has 

handed  down  to  us  many  of  his  own  decisions,  he  does 

do^jifstke    by  no  means  the  same  justice  to  himself  which  he  had 

inhirRe-  douc  to  Lord  Holt.     This  Chief  would  have  been  im- 

P°n^j°l^'^mortalized  by  his  judgments  in  the  Aylesbury  Case^  on 

cisions. 

I.  The  Aylesbury  Election  Case  (1704;  (or  the  case  of  Ashbyv.  White) 
produced  a  violent  collision  betiveen  the  House  of  Commons  and 
the  Lords.  The  vote  of  a  burgess,  Matthew  Ashby,  had  been  rejected 
by  the  returning  officer,  William  White.  Ashby  brought  an  action  in  the 
Court  of  Queen's  Bench.  There  a  majority  of  the  judges,  contrary  to 
the  opinion  of  Chief  Justice  Holt,  decided  against  him  on  the  ground  that 
no  harm  had  been  done  to  him,  and  that  decisions  on  the  right  to  vote 
belonged  to  the  Commons  alone.  Ashby 's  supporters  thereupon  brought 
the  case  by  writ  of  error  before  the  House  of  Lords.  Here  the  judgment 
given  at  the  Queen's  Bench  was  reversed,  and,  by  this  important  decision, 
franchises  were  placed  under  the  common  law.  In  spite  of  the  wise 
advice  of  the  Whig  lawyers  William  Cowper  and  Sir  Joseph  Jekyll,  the 
Commons  proceeded  to  pass  resolutions  to  the  effect  that  (i)  neither  the 
qualifications  of  any  elector  nor  the  right  of  any  person  elected  was  cog- 
nizable elsewhere  than  before  the  House  of  Commons  ;  (j)  that  Ashby, 
having  in  contempt  of  the  jurisdiction  of  the  House  prosecuted  an  action 
at  common  law  against  William  White,  was  guilty  of  breach  of  privilege. 
The  Lords  passed  contrary  resolutions,  and  the  quarrel  became  so  serious 
that  early  in  April  Queen  Anne  put  an  end  to  the  session.  Ashby,  how- 
ever, sued  out  execution  for  the  damages  awarded  him  at  the  county 
assizes  against  the  returning  officers  who  had  refused  to  receive  his  vote. 
In  addition,  four  other  burgesses  were  put  forward  to  sue  the  officers. 
The  Commons  promptly  committed  the  plaintiffs  and  their  attorney  to 
Newgate.  The  prisoners,  after  two  months,  moved  the  Court  of  King's 
Bench  for  a  habeas  corpus  ;  but  these  judges,  contrary  to  the  opinion  of 
Holt,  who  was  for  the  discharge  of  the  prisoners,  decided  that  the  court 
had  no  jurisdiction  in  the  matter.  It  was  determined  to  bring  this  by 
writ  of  error  before  the  Lords.  The  Commons  foolishly  voted  an  address 
to  the  Queen  praying  her  not  to  grant  a  writ  of  error.  Her  reply,  that 
the  matter  required  careful  consideration,  was  looked  on  as  equivalent  to 
a  refusal.  The  Lords  thereupon  passed  some  important  resolutions  :  (l) 
That  neither  House  of  Parliament  could  arrogate  to  itself  any  new  privi- 
lege ;  (2)  that  the  Commons  had  assumed  an  unwarranted  legislative 
power  by  attributing  the  force  of  law  to  their  declaration  ;  (3)  that  they 
had  thereby  subjected  the  rights  of  Englishmen  to  the  arbitrarj'  votes  of 
the  House  of  Commons ;  (4)  that  every  Englishman  who  is  imprisoned 
by  any  authority  whatever  has  an  undoubted  right  to  his  writ  of  habeas 
corpus;  (5)  that  for  the  Commons  to  punsh  any  person  for  assisting  a 
prisoner  to  procure  such  a  writ  is  a  breach  of  the  statutes  provided  for  the 
liberty  of  the  subject  ;  (6)  that  a  writ  of  error  was  not  one  of  grace,  but 
of  right,  and  ought  not  to  be  denied  to  the  subject  when  duly  applied  for, 
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jiarliamentary  privilege,  and  in  Coggs  v.  Bernard  on  ^^J"- 
the  doctrine  of  bailments,  as  Lord  Raymond  has  given 
them  to  the  world — but,  from  modesty,  or  from  want 
of  leisure,  or  from  carelessness,  during  the  time  when 
he  himself  presided,  he  hardly  ever  mentions  the  Chief 
Justice  separately,  and  generally  introduces  the  deter- 
mination of  the  case  with  the  words  "per  Curiam" 
or  "  the  Court  thought,"  or  "  we  were  all  agreed." 
Nor  do  the  cases  at  that  period  seem  to  have  been 
numerous  or  important ;  and,  to  fill  up  time,  and  to 
appear  to  have  an  air  of  business,  the  most  was  made 
of  every  matter  which  came  on  for  adjudication. 
Thus  the  question  "  whether  nil  debet  ^  was  a  good  plea 
to  an  action  of  debt  on  a  deed  to  recover  a  penalty  for 
breach  of  covenant?"  was  solemnly  argued  four  dif- 
ferent  times,  in  four  successive  terms,  before  the  Court 
would  hold  the  plea  to  be  bad.^ 

But   I  can  give  specimens  of  Lord  Chief  Justice  jjj^j^ 

Raymond's  performances  which  do  him  credit.     He  it'^^'^a'. 

^  *  a  pub- 

was  who  first  established  the  important  doctrine  that ''*''*■■"' ^" 

^  obscene 

to  publish  an  obscene  libel  is  a  temporal  offence,  sub-  ''^ei  may 

^  be  prose- 

jecting  the  party  to  be  prosecuted  and  punished  as  for™.'edfora 
a  misdemeanor.     The   infamous   Edmund   Curl,'  held  meaner. 

A.D.   1727. 

A  fairly  amicable  conference  between  the  two  Houses  produced  no  result, 
as  neither  side  would  give  way.  The  Queen,  therefore,  prorogued  Par- 
liament (March  14th),  thus  leaving  a  great  constitutional  question  wholly 
undecided. — Low  and  Fulling' s  Diet,  of  Eng.  Hist. 

1.  "  He  owes  nothing  " — a  plea  denying  a  debt. 

2.  Warren  v.  Cousttt,  Tr.  Term  13  Geo.  I.;  2  St.  Tr.  778. 

3.  EMmund  Curll,  or  Curl  (1675-1747),  bookseller,  was  born  in  1675,  in 
the  west  of  England,  of  humble  parentage.  Like  other  booksellers  of  the 
time,  Curll  sold  patent  medicines.  He  had  not  been  long  in  business 
when  he  began  a  system  of  newspaper  quarrels  with  a  view  to  force  him- 
self into  public  notice.  In  1716  Curll  had  his  first  quarrel  with  Pope  on 
the  publication  of  "  Court  Poems,"  in  March,  :7i6,  by  James  Roberts,  a 
minor  bookseller.  The  fame  of  "  Dauntless  Curll"  lives  in  some  of  the 
most  unsavory  lines  of  the  "  Dunciad,"  but  we  know  that  the  poet  and 
bookseller  were  quarrelling  for  twenty  years.  He  had  knowledge  and  a 
ready  pen,  plenty  of  courage,  and  more  impudence.  He  had  no  scruples 
either  in  business  or  private  life,  but  he  published  and  sold  many  good 
yiOo\is.  — Stephen's  Diet,  of  Nat.  Biog. 
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xx'vi"'  "P  ^^  eternal  detestation  and  ridicule  bv  Pope  in  the 
Edmund  Du^'CIAD,  was  charged  bv  a  criminal  information  in 
Case,  con-  the  language  then  used — "  Quod  ille  existens  homo  ini- 
'""'*  ■  quus  et  sceleratus  ac  nequiter  machinans  et  intendens 
bonos  mores  subditorum  hujus  regni  corrumpere,  et 
cos  ad  nequitiam  inducere,  quendam  turpem  et  obscoe- 
num  libellum,  intitulatum  '  Venus  in  the  Cloister,  or 
the  Nun  in  her  Smock,'  impie  et  nequiter  impressit  et 
publicavit  ac  imprimi  et  publicari  causavit  [setting  out 
the  several  lewd  passages  in  English]  in  malum  exem- 
plum,"'  etc.  Having  been  tried  and  found  guilty  by 
the  jury,  his  counsel  moved  in  arrest  of  judgment  on 
the  ground  that,  however  he  might  have  been  punish- 
able in  the  Ecclesiastical  Court  for  an  offence  contra 
bonos  mores,  this  was  not  an  offence  of  which  the 
common  law  could  take  cognizance;  arguing  that 
"notwithstanding  the  filth}-  run  of  obscene  publica- 
tions in  the  reign  of  Charles  II.,  there  had  been  no 
prosecution  for  any  of  them  in  the  temporal  courts, 
and  that  whatever  tends  to  corrupt  the  morals  of  the 
people  ought  to  be  censured  only  as  an  offence  against 
religion  by  ni)'  Lords  the  Bishops."  Of  this  opinion 
was  Mr.  Justice  Fortescue,^  who  said, — 

1.  "  It  has  come  to  light  that  that  dangerous  and  wicked  man,  basely 
plotting  and  seeking  to  corrupt  the  good  morals  of  the  subjects  of  this 
realm,  and  to  lead  them  into  paths  of  wickedness,  has  printed  and  pub- 
lished, and  caused  to  be  printed  and  published,  for  an  evil  example,  a 
certain  disgraceful  and  obscene  libel,  entitled  *  Venus  in  the  Cloister,  or 
the  Nun  in  her  Smock,'  "  etc. 

2.  William  Fortescue  (1687-1749),  Master  of  the  Rolls  and  friend  of 
Pope  and  Gay,  the  only  son  of  Henry  Fortescue  of  Buckland  Filleigh  in 
Devonshire.  He  chose  the  law  as  his  profession,  and  his  name  was 
entered  at  the  Middle  Temple  in  September,  1710,  but  he  removed  to  the 
Inner  Temple  in  November,  1714,  and  was  called  by  it  in  July,  171 5. 
When  Sir  Robert  Walpole  was  appointed  Chancellor  of  the  E.\chequer  in 
1 71 5  he  selected  Fortescue  as  his  private  secretary.  .At  the  general  elec- 
tion in  1727  he  was  returned  for  the  borough  of  Newport  in  the  Isle  of 
Wight,  a  constituency  which  he  continued  to  represent  until  1736,  and 
rendered,  unlike  most  of  Pope's  friends,  a  warm  support  to  the  ministry 
of  Walpole.  At  the  bar  Fortescue 's  progress  was  steady,  as  befitted  a 
sound  but    not  a  brilliant   lawyer.      In    1730   he   was    appointed    King's 
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"I  own  this  is  a  great  oflence,   but  I  icnow  of  no  law  by    CHAP, 
which  we  can  punish  it.      Common  law  is  common  usage,  and  jrjniund 
where  there  is  no  law  there  can  be  no  transgression.      At  com-  Curl's 
mon  law,  drunkenness  and  cursing  and  swearing  were  not  pun- continued, 
ishable.     This  is  but  a  general  solicitation  of  chastity  ;  and  to 
make  it  indictable,  there  should  be  a  breach  of  the  peace." 

Lord  Raymond,  C.  /. :  "I  am  of  opinion  that  to  publish  any 
writing  which  reflects  on  religion,  virtue,  or  morality,  is  an  act 
which  tends  to  disturb  the  civil  order  of  society,  and  is  a  tem- 
poral oflence.  It  is  not  merely  a  sin,  but  a  crime;  it  is  directly 
hurtful  to  others,  as  well  as  contrary  to  the  soul's  health  of  the 
ofl"ender.  Why  is  this  court  called  the  censor  morum  if  we  can- 
not punish  that  which  subverts  all  morality.?  For  verbal  scandal 
there  may  be  a  suit  in  the  spiritual  court,  and  penance  may  be 
inflicted  ;  but  for  the  injury  done  to  the  public  by  an  obscene 
libel,  this  is  the  proper  tribunal." 

The  matter  stood  over  till  another  term,  when,  Mr. 
Justice  Page'  having  succeeded  Mr.  Justice  Fortescue, 

Counsel  and  Attorney  General  to  the  Prince  of  Wales  ;  on  Feb.  g,  1736 
he  was  raised  to  the  judicial  bench  as  a  Baron  of  the  Exchequer,  and  on 
July  7,  1738,  he  was  transferred  to  the  Court  of  Common  Pleas.  His 
final  advancement  was  to  the  Mastership  of  the  Rolls  (Nov.  5,  1741), 
when  he  was  called  to  the  Privy  Council  (Nov.  ig).  and  he  sat  in  that 
court  until  his  death. — Stephen's  Diet,  of  Nat.  Biog. 

I.  Francis  Page  was  the  son  of  the  Rev.  Nicholas  Page,  the  vicar  of 
Bloxham  in  O.xfordshire,  and  was  born  about  i66i.  Admitted  at  the 
Inner  Temple,  he  was  called  to  the  bar  in  i6go,  and  was  raised  to  the 
bench  of  that  society  in  1717.  He  varied  his  legal  studies  by  entering 
into  the  political  controversies  of  the  time,  talking  the  Whig  view  of  the 
subjects  in  discussion,  and  adding  some  pamphlets  to  those  which  then 
almost  daily  issued  from  the  press.  In  1705  he  appeared  as  one  of  the 
counsel  for  the  electors  of  Aylesbury  who  had  been  committed  by  the 
House  of  Commons  for  proceeding  at  law  against  the  returning  <ifEcers, 
who  had  illegally  refused  their  votes.  The  Commons,  having  then 
resolved  that  the  counsel  had  thereby  been  guilty  of  a  breach  of  privi- 
lege, ordered  their  committal  to  the  custody  of  the  Sergeant-at-arms. 
Page  evaded  the  arrest,  and  Queen  Anne  was  obliged  to  dissolve  the 
Parliament  in  order  to  prevent  a  collision  between  the  two  Houses  on  the 
question.  He  was  member  for  Huntingdon  in  the  two  parliaments  of 
1708  and  1710,  and  soon  after  the  accession  of  George  I.  he  received  the 
honor  of  knighthood,  and  was  not  only  made  a  Sergeant,  but  also  King's 
Sergeant,  in  171 5,  An  early  opportunity  was  taken  of  promoting  him 
to  the  Bench,  and  on  May  15,  1718.  he  took  his  seat  as  a  Baron  ol  the 
Exchequer.  On  November  4,  1726,  he  was  removed  from  the  Exchequer 
to  the  Common    Pleas,  and   in    the   middle   of   September,   1727,  three 
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the  Judges  were  unanimous  in  discharging  the  rule  to 
arrest  the  judgment,  and  the  defendant  was  set  in  the 
pillory,  "  as,"  says  the  reporter,  "  he  well  deserved."  * 

It  was  in  Lord  Ra3-mond's  time  that  the  law  of 
murder  and  manslaughter  was  brought  to  the  degree 
of  precision  in  which  we  now  find  it,  with  all  its  nice 
distinctions  and  refined  qualifications.  The  practice 
then  prevailed  of  the  jury  finding  the  facts  by  a  special 
verdict,  and  leaving  the  guilt  or  innocence,  or  the 
degree  of  guilt,  of  the  prisoner  as  a  question  of  law  to 
the  judges. 

One  of  the  most  interesting  cases  of  this  kind  was 
the  trial  of  Major  Oneby  for  the  murder  of  Mr.  Gower. 
These  two  gentlemen,  noted  for  their  fashion  and 
gallantries,  had  a  dispute  while  playing  at  hazard  in  a 
tavern  in   Drury   Lane,^  and  the  prisoner  called  the 


months  after  the  accession  of  George  II.,  he  was  again  translated  to  the 
King's  Bench.  Though  then  sixty-six  years  of  age,  he  remained  on  the 
Bench  fourteen  years  more,  dying  on  October  31,  1741.  He  has  left 
behind  him  a  most  unenviable  reputation.  Without  the  abilities  of  Judge 
Jeffreys,  he  was  deemed  as  cruel  and  as  coarse.  The  few  reported  cases 
in  the  State  Trials  at  which  he  presided  do  not  indeed  appear  to  warrant 
this  character,  nor  does  his  learned  judgment  in  Ratcliffe's  case,  reported 
in  I  Strange  (269)  ;  but  he  could  not  have  been  known  among  his  con- 
temporaries by  the  sobriquet  of  the  "hanging  Judge,"  nor  have  obtained 
the  inglorious  distinction  of  being  stigmatized  by  some  of  the  best 
writers  of  the  age,  unless  there  had  been  pregnant  grounds  for  the  impu- 
tation. Pope,  in  his  Imitation  of  the  First  Satire  of  the  Second  Book  of 
Horace,  thus  introduces  him  : 

"Slander  or  poison  dread  from  Delia's  rage. 
Hard  words  or  hanging  if  your  judge  be  Page." 

When  Crowle  the  punning  barrister  was  on  the  circuit  with  Page,  on 
some  one  asking  him  if  the  Judge  w^s  Just  behind,  he  replied,  "I  don't 
know,  but  I  am  sure  he  never  v!as  just  before."  When  old  and  decrepit, 
the  Judge  perpetrated  an  unconscious  joke  on  himself.  As  he  was 
coming  out  of  court  one  day,  shuffling  along,  an  acquaintance  inquired 
after  his  health.  "  My  dear  sir,"  he  answered,  "you  see  I  keep  hanging 
on,  hanging  on." — Foss's  Lives  0/  the  Judges. 

1.  2  Str.  788  ;  17  St.  Tr.  153. 

2.  Duke  Street  and  Prince's  Street  lead  into  Drury  Lane,  one  of  the 
great  arteries  of  the  parish  of  St.  Clement  Danes,  an  aristocratic  part  of 
London  in  the  time  of  the  Stuarts.     It  takes  its  name  from  Drury  House, 
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deceased  "an  impertinent  pnppy ; "  the  deceased  v^vf' 
answered,  "whoever  calls  mo  so  is  a  rascal."  The  Major 
])risoncr  then  threw  a  bottle  at  the  head  of  the  de-casV' 
ceased,  which  brushed  iiis  pcrnke  as  it  j)asscd,  and™""""*''' 
beat  some  hair-powder  from  it.  Thereupon  the  de- 
ceased tossed  a  candle  at  the  prisoner  without  hitting 
him.  They  both  drew  their  swords,  but  were  pre- 
vented by  the  company  from  hghting,  and  again  sat 
down  to  play.  At  the  expiration  of  an  hour  the 
deceased  said  to  the  prisoner,  "  We  have  had  hot 
words;  you  were  the  aggressor,  but  I  think  we  may 
pass  it  over,"  and  at  the  same  time  offered  him  his 
hand  ; — to  which  the  prisoner  answered,  "  No,  damn 
you  !  I  will  have  your  blood."  The  reckoning  being 
paid,  the  company  had  all  left  the  room  except  the 
prisoner,  who,  addressing  the  deceased,  said,  "Young 
man,  come  back;  I  have  something  to  say  to  you." 
The  deceased  returned.  Immediately  the  door  was 
closed,  and  the  clashing  of  swords  was  heard.  When 
the  company  reentered  they  found  that  the  deceased 
had  been  run  through  the  body  by  the  prisoner, — and 
next  day  he  died  of  his  wounds.  The  prisoner  had 
received  three  slight  wounds  in  the  rencounter.  The 
deceased  on  his  death-bed  being  asked  "  whether  he 
received  his  wound  in  a  manner  called  fair  among 
swordsmen?"  answered  "I  think  I  did."  The  jury 
found  that,  "  from  the  throwing  of  the  bottle  till  the 
mortal  thrust  was  given,  there  had  been  no  reconcili- 
ation between  the  parties  ; — but  whether  this  was  mur- 
der or  manslaughter,  they  prayed  the  advice  of  the 

built  by  Sir  William  Drury  in  the  time  of  Henry  VIII.  The  respecta- 
bility of  Drury  Lane  began  to  wane  at  the  end  of  the  seventeenth  century, 
and  Gay's  lines, 

"  Oh  may  thy  virtue  guard  thee  through  the  roads 
Of  Drury's  mazy  courts  and  dark  abodes  !  " 

are  still  as  applicable  as  when  they  were  written.— //a>f'j^  Walks  in 
London,  vol.  i.  p.  92. 
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xxvf'    Court."     The  counsel  were  about  two  years  in  araw- 
Major        ing  up  the   special  verdict  which  stated  these  facts; 

Oneby's  ,      ,  ,  . 

Case,  and  the  prosecutor  took  no  steps  to  brmg  the  case  to  a 
hearing,  seeming  rather  inclined  to  let  the  proceedings 
drop.  But  the  prisoner,  who  had  been  living  all  the 
time  gayly  in  Newgate,  grew  very  confident,  and  feed 
counsel  to  move  the  Court  to  fix  a  day  for  proclaiming 
his  innocence.  The  special  verdict  was  twice  argued ; 
first  before  the  four  Judges  of  the  King's  Bench,  and 
then  before  all  the  twelve  Judges  of  England. 

Sergeant  Evre  and  Mr.  Lee  (afterwards  Chief  Justice),  coun- 
sel for  the  prisoner,  argued  that  this  was  a  case  of  man- 
slaughter, for  which  the  punishment  was  merel)'  burning  in  the 
hand;  contending  that  "there  was  here  no  malice  aforethought, 
which  was  necessary  to  murder ;  the  killing  was  on  a  sudden 
occasion  ;  manslaughter  is  killing  without  premeditation  ;  ira 
furor  brevis  est ;'^  and  therefore,  as  a  madman,  the  party  is 
excused  for  what  he  does  in  a  transport  of  passion :  the  calling 
the  prisoner  a  rascal  was  what  no  man  of  honor  could  put  up 
with,  and  this  was  the  beginning  of  the  quarrel ;  the  fighting 
was  as  sudden  as  the  reproachful  words  :  words  alone  would 
not  reduce  the  offence  to  manslaughter,  and  if  the  prisoner  had 
at  once  stabbed  the  deceased  it  might  have  been  murder  ;  but 
there  was  an  interchange  of  blows,  and  the  deceased  himself 
allowed  that  it  was  2.  fair  fihgt ;  there  was  an  interval,  but  no 
reconciliation,  and  the  law  has  fixed  no  certain  time  when 
the  presumption  arises  that  the  passions  of  men  are  cooled  : 
besides,  no  one  saw  the  beginning  of  the  actual  affray ;  the 
deceased  certainly  struck  several  blows,  and  might  have  first 
struck  and  wounded  the  prisoner  before  the  latter  even  drew 
his  sword  the  second  time  :  the  law  under  such  circumstances 
would  mercifully  presume  provocation,  which  would  reduce  the 
case  to  manslaughter." 

Lord  Raymond,  in  a  very  long  and  most  admirable 
judgment,  pronounced  the  unanimous  opinion  of  all 
the  Judges  that  the  prisoner  was  guilty  of  murder. 
After  showing  that  the  malice  necessary  to  constitute 

I.  "  Anger  is  a  short  madness." 
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murder  was  not  a  settled  auger  or  loiig-chcrished  re-    ^^^f- 
ven^'-e   but  unprovoked  deadly  violence  without  prov- Major 

'^  "^  '  Oneby's 

ocation  or  excuse,  he  observed, —  Case, 

cuDtinued. 

"Mr.  Gower   did    nothing   that   could    reasonably   raise   a 
passion  in  Major  Oneby.     The  answer  of  Mr.  Gower,  on  being 
called  an  impertinent  puppy,  was  not  more  than  might  have  been 
expected,  that  'whosoever  called  him  so  was  a  rascal.'     Major 
Oneby,  who  had   begun  the   abusive   language,   then   violently 
threw  the  glass   bottle.     After  they  had   been   restrained   from 
fighting,  and   had   sat  an   hour   at   play,   the   proposal   of  Mr 
Gower  ought  to  have  appeased  Major  Oneby;  but  what  was  his 
answer?      'No,  damn   you,  I  will   have  your   blood!'     These 
words  show  his  malicious  intent  even  in  throwing  the  bottle. 
Then  followed  the  imperious  and  insolent  command,  '  Young 
man,  I  have  something  to  say  to  you  ! '     As  soon  as  Mr.  Gower 
had   returned,  the   door   is  shut,  and   a  clashing  of  swords  is 
heard,  when  Mr.  Gower  received  the  mortal  wound  of  which  he 
died.      If  the  prisoner  had  malice  against  the  deceased,  though 
they  fought  after  the  door  was  shut,  the  interchange  of  blows 
will  make  no  difference  ;    for  if  A.  has  malice  against  B.  and 
meets  B.  and  strikes  him,  B.  draws,  A.  flies  to  the  wall,  A.  kills 
B.,  it  is  murder.      Nay,  if  the  case   had   been   that   there   was 
mutual  malice,  and  they  had  met  and  fought,  the  killing  had 
been  murder      All  the  Judges  are  of  opinion  that  in  this  case 
there  was  malice  in  the  prisoner.     The  defence  rests  upon  this 
being  a  sudden  quarrel  in  which  there  was  great  provocation 
from  the  deceased  ;  but  if  there  was  sufficient  time  for  the  blood 
to  cool,  and  reason  to  get  the  better  of  the  transport  of  passion 
before  the  mortal  wound  was  given,  the  killing  will  be  murder, 
and  all  the  Judges  are  of  opinion  that  the  act  was  deliberate. 
It  was  not  necessary  that  malice  should  be  found  by  the  jury  in 
the  special  verdict.     This  is  matter  of  law  for  the  Court.     The 
jury  ma.y  find  a  general  verdict,  either  that  the  prisoner  is  guilty 
of  murder  or  of  manslaughter  :  but  if  they  find  the  facts  spe- 
cially, the  Court  is  to  draw  the  conclusion,  whether  there  was 
malice,  or  whether  the  deed  was  done  on  a  sudden  transport  of 
passion.      It  has  been  adjudged  that  if  two  men  fall  out  in  the 
morning,  and  meet  and  fight  in  the  afternoon,  and  one  of  them 
is  slain,  this  is  murder,  for  there  was  time  to  allay  the  heat,  and 
their  meeting  was  of  malice.     Though  the  law  of  England  is  so 
far  peculiarly  favorable  (I  know  no  other  law  that  makes  such 
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CHAP,  a  distinction  between  murder  and  manslaughter)  as  in  some 
jjj^jQj  '  instances  to  extenuate  the  greatest  of  private  injuries,  as  the 
Oneby's  taking  away  a  man's  Ufe  is,  yet  it  must  be  such  a  passion  as  for 
continued,  the  time  deprives  him  of  his  reasoning  faculties ;  for  if  it  appears 
that  reason  has  resumed  her  sway  over  him,  if  it  appears  that 
he  reflects,  deliberates,  and  considers  before  he  gives  the  fatal 
stroke,  the  law  will  no  longer,  under  the  pretext  of  passion, 
exempt  him  from  the  punishment  inflicted  on  murder.  It  is 
urged  that,  from  the  prisoner's  three  wounds,  a  new  and  sudden 
quarrel  might  have  arisen,  in  which  Mr.  Gower  might  be  the 
aggressor;  but  it  lies  on  the  party  indicted  to  prove  this  quarrel, 
and  none  such  being  found  by  the  jury,  we  are  not  at  liberty  to 
presume  that  there  was  any.  The  last  fact  relied  upon  is,  that 
Mr.  Gower  on  his  death-bed  allowed  that  the  fight  was  fair. 
The  answer  is,  that  if  A.  have  malice  against  B.,  and  they  meet 
and  fight,  though  the  fight  is  never  so  fair  according  to  the  law 
of  arms,  yet  if  A.  kills  B.  it  will  be  murder."  Lord  Raymond 
then  cited  all  the  authorities  on  the  subject  from  the  earliest 
times  in  support  of  the  doctrines  he  had  laid  down,  and  he  con- 
cludes his  own  report  of  the  case  with  the  following  "Memoran- 
dum :  As  soon  as  I  had  delivered  this  resolution,  I  desired  my 
brothers  Fortescue,  Reynolds,  and  Probyn,  that  if  they  disap- 
proved anything  I  had  laid  down,  they  would  express  their  dis- 
approbation, but  they  publicly  declared  that  they  consented  in 
omntbtis. "  ' 

The  prisoner  declared  that,  "  as  he  hoped  for  mercy 
at  the  hands  of  Almighty  God,  he  had  never  used  the 
expression  so  much  pressed  against  him,  '/  'cvill  have 
yoicr  blood ; ' "  and,  having  fought  with  distinction  in 
all  the  Duke  of  Marlborough's  campaigns,  he  prayed 
"  that  he  might  be  recommended  to  his  Majesty's 
clemency  for  his  past  services  in  the  cause  of  his 
country." 

Lord  Ravmond :  "As  to  the  words,  seeing  that  they  were 
sworn  to,  and  stand  in  the  special  verdict,  I  am  sorry  to  say 
your  denial  can  avail  you  nothing  :  and,  we  sitting  here  only  to 
declare  the  law,  you  must  apply  elsewhere  for  mercy." 

Mr.  Justice   Fortescue,  the   senior   Puisne   Judge, 

1.  2  Lord  Raymond,  1500. 


SIR    ROBERT    WALPOLE. 


LIKE   OF   CHIEF   JUSTICE   RAYMOND.  251 

pronounced  sentence  of  deatli.     Before  the  day  fixed    ^^^f- 
for  the  execution,  came  news  of  the  death  of  George  I.Major 
at  Osnaburgli,  and  great  interest  was  made  with  thecasV* 
new  sovereign  to  begin  his  reign  with  an  act  of  grace  "^°'"'""*''" 
by  pardoning  Major  Oneby  ;  but  George  II.  declared 
that,  "  the  Judges  having  unanimously  adjudged  the 
prisoner   guilty  of   murder,   the    law   should    take   its 
course."     Nevertheless,    Major    Oneby    disappointed 
the  executioner  by  opening  an  artery  in  his  arm,  so 
that  he  bled  to  death,  the  night  before  the  day  when 
he  was  to  be  hanged  at  Tyburn,'  and  he  was  buried 
in  a  highway  with  a  stake  driven  through  his  body. 
Althi)ugh  he  had  been  a  gallant  soldier,  he  was  a  man 
of  very  bad  moral  character,  having  lived,  since  his 
regiment  was  reduced  at  the  Peace  of  Utrecht,'  as  a 
professional  gamester,  and  having  before  killed  several 
antagonists  in  duels  brought  on  by  his  extreme  arro- 
gance.* 

The  next  trial  for  murder  which  I  have  to  mention  a. n.  1730. 
arose  out  of  an  address  to  the  public  by  Thomson,*  in 

1.  One  contemporaneous  account  says  :  "  About  seven  in  the  morning 
he  said  faintly  to  his  footman,  who  came  into  the  room,  '  Who  is  that, 
Philip?'  A  gentleman,  coming  to  his  bedside  soon  after,  called  '  Major  ! 
Major  !'  but,  hearing  no  answer,  drew  open  the  curtains  and  found  him 
weltering  in  his  blood  and  just  expiring.  Mr.  Green,  a  neighboring 
surgeon,  was  instantly  sent  for  ;  but  before  he  came  the  major  was  dead. 
He  had  made  so  deep  a  wound  in  his  wrist  with  a  penknife  that  he  bled 
to  death." 

2.  The  Peace  of  Utrecht  was  concluded  in  1713,  between  France, 
England,  and  the  Dutch.  The  first  stipulation  of  this  famous  treaty  was 
that  Philip  renounce  all  claim  to  the  throne  of  France.  Great  Britain 
gained  the  French  colony  of  Acadia  or  Nova  Scotia,  established  her  right 
to  Hudson's  Bay  and  Newfoundland,  and  retained  Gibraltar  and  the 
islands  of  Minorca  and  St.  Christopher.  The  French  King  acknowledged 
Anne  as  Queen  of  Great  Britain,  guaranteed  the  succession  of  the  house 
of  Hanover,  and  engaged  to  make  the  Pretender  withdraw  from  the 
French  dominions, — Dtirivage's  Cyclopaciia  of  History. 

3.  17  St.  Tr.  30-74;  2  Str.  766;  2  Ld.  Raym.  1485;  i  Burr.  178; 
Select  Trials  at  the  Old  Bailey,  ii.  153. 

4.  James  Thomson  (1700-1749),  an  eminent  Scotch  poet.  The  son 
of  a  clergyman,  he  was  educated  at  Jedburgh,  and  afterwards  at  Edin- 
burgh, with  a  view  to  the  ministry   in  the  Church  of  Scotland,  which 
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xxyT'    '^^^  Winter,   in  favor  of  the  miserable  victims  then 
Liability     contined   in  our  jails.     This  was  caused  by  the  death 

of  a  jailer         .  .  .  ,        -r^,  ,       /       i  r      „ 

for  murder ol  a  prisoncr  ui  the  rleet'  oi  the  name  of  Arne,  who 
^  ■  had  been  confined  for  debt,  and  had  expired  under  cir- 

cumstances the  most  heartrending.  The  poet,  after 
a  compliment  to  the  humanity  of  some  humane 
individuals  who,  "  touched  with  human  woe,"  had 
searched  "  into  the  horrors  of  the  gloomy  jail,"  thus 
proceeds : 


profession  he  declined.  Having  written  his  poem  of  "  Winter,"  he 
repaired  to  London,  where,  according  to  Dr.  Johnson,  he  wandered  about 
"with  the  gaping  curiosity  of  a  newcomer;  his  attention  upon  every- 
thing rather  than  upon  his  pocket."  In  consequence  he  lost  his  handker- 
chief and  letters  of  recommendation.  After  experiencing  many  of  the 
sharp  stings  of  poverty,  he  obtained  a  publisher  for  his  "Winter,"  which, 
however,  lay  unnoticed  for  a  considerable  time.  Afterwards,  its  great 
merit  becoming  appreciated,  Thomson  was  brought  into  notice  and  pop- 
ularity. He  next  produced  his  "Summer,"  "  Spring,"  and  "  Autumn," 
and  a  "  Poem  sacred  to  the  Memory  of  Sir  Isaac  Newton."  His  fame 
rests  upon  the  poems  of  "  The  Seasons,"  to  which  even  Dr.  Johnson  has 
borne  the  testimony  of  approbation. — Bccton's  Biog.  Did. 

I.  It  was  in  the  prison  of  the  Fleet  that  poor  old  Bishop  Hooper 
was  imprisoned  (1555)  before  he  was  sent  to  be  burnt  at  Gloucester, 
his  bed  being  "a  little  pad  of  straw,  with  a  rotten  covering,"  and 
here,  to  use  his  own  words,  he  "moaned,  called,  and  cried  for  help" 
in  his  desperate  sickness,  but  the  warden  charged  that  none  of  his 
men  should  help  him,  saying,  "  Let  him  alone,  it  were  a  good  riddance 
of  him."  Here  Prynne  was  imprisoned  for  a  denunciation  of  actresses, 
which  was  supposed  to  reflect  upon  Queen  Henrietta  Maria,  who  had 
lately  been  indulging  in  private  theatricals  at  Somerset  House,  was  con- 
demned to  pay  a  fine  of  10,000/.,  to  be  burned  in  the  forehead,  slit  in  the 
nose,  and  to  have  his  ears  cut  off.  Hence,  six  years  later,  for  reprinting 
one  of  Prynne's  books,  "  free-born  John  Lilburne  "  was  whipped  to 
Westminster,  and  then  brought  back  to  be  imprisoned,  till  he  was 
triumphantly  released  by  the  Long  Parliament.  The  cruelties  which 
were  discovered  to  have  been  practised  in  the  Fleet  led,  in  1726.  to  the 
trial  of  its  jailer,  Bambridge,  for  murder,  when  horrors  were  disclosed 
which  appalled  all  who  heard  of  them.  Bambridge  was  found  to  have 
frequently  beguiled  unwary  and  innocent  persons  to  the  prison  gate-house, 
and  then  seized  and  manacled  them  without  any  authority  whatever,  and 
kept  them  there  until  he  had  extorted  a  ransom.  In  several  cases  the 
prisoners  were  tortured,  in  others  they  were  left  for  so  many  days  with- 
out food  that  they  died  from  inanition,  in  others  Bambridge  having 
ordered  his  men  to  stab  them  with  their  bayonets,  they  perished  from 
festered  wounds.  Hogarth  first  rose  to  celebrity  by  his  picture  of  the 
Fleet  Prison  Committee. — Han's  Walks  in  Loudon,  vol.  i.  p.  120. 
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..."  Where  sickness  pines,  wnere  thirst  and  hunger  burn,  CHAP. 

And  poor  misfortune  feels  tlie  lash  of  vice.  AXVI. 

O  great  design  !  if  executed  well, 

With  patient  care,  and  wisdomtempcr'd  zeal. 

Ye  sons  of  mercy  !  yet  resume  the  search  ; 

Drag  forth  the  legal  monsters  into  light. 

Wrench  from  their  hands  oppression's  iron  rod, 

And  bid  the  cruel  feel  the  pains  they  give." 

Ill  consequence,  the  affair  was  taken  up  by  the 
House  of  Commons,  who,  after  an  investigation  by  a 
select  committee,  addressed  the  Crown,  praying  that 
John  Huggins,  the  warden,  and  James  Barnes,  the 
deputy  warden,  of  the  Fleet,  should  be  prosecuted  by 
the  Attonic}'  General  for  the  murder  of  Edward 
Arne. 

The  trial  came  on  at  the  Old  Bailey  before  Mr. 
Justice  Page,  when  the  jury  returned  a  special  verdict, 
finding  "  that  while  Huggins  was  warden,  and  Barnes 
deputy  warden,  of  the  Fleet,  Arne  was  committed  to 
that  prison  ;  that  Barnes  confined  him  in  a  cold,  damp, 
unwholesome  cell  over  the  common  sewer,  knowing 
the  same  to  be  dangerous  to  life,  and  kept  him  there 
forty  days,  absque  solamine  ignis,  neaion  sine  aliqiid 
viatula,  scapliis,  vcl  aliquo  alio  hiijiisvwdi  utensili  ;^  that 
Arne  died  from  this  imprisonment;  and  that  during 
his  detention  in  the  cell  Huggins  was  once  present,  saw 
him  under  the  duress  of  the  said  imprisonment,  and 
turned  away  without  doing  anything  to  relieve  him." 
After  the  special  verdict  had  been  twice  argued  before 
the  Judges,  Lord  Raymond  delivered  judgment:  Raymond's 

, ,  I        ,  •  .  •  »TTi  ■  ,       ,         judgment. 

"  In  this  case  two  questions  arise  :   i.  What  crime  the  facts 

found  upon  Barnes  in  the  special  verdict  will  amount  to  ?     2. 

Whether  the  prisoner  Huggins  is  guilty  of  the  same  offence  with 

Barnes .'     As  to  the  first  question,  it  is  very  plain  that  the  facts 

found  upon  Barnes  do  amount  to  murder  in  him.      Murder  may 

be  committed  without  any  stroke.      The  law  has  not  confined 

the  offence  to  any  particular  circumstances  or  manner  of  killing  ; 

I.  ["  Removed  from  the  comfort  of  a  fire,  and  also  without  any  dish, 

vessel,  or  any  other  utensil  of  this  sort."]     All  indictments  and  special 

verdicts  were  still  in  Latin. 
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^."A^-    there  are  as  many  ways  to  commit  murder  as  to  destroy  men. 

Raymond's  ^lurder  is  where  a  man  kills  another  of  malice,  so  he  dies  within 

judgment,   a  year  and  a  day  :  and  malice  may  be  either  expressed  or  im- 
coatinued. 

plied.     Upon  the  facts  found   there  is  plain  malice  arising  in 

construction  of  law.  If  a  prisoner  by  duress  of  the  jailer  comes 
to  an  untimely  end,  it  is  murder,  without  any  actual  strokes  or 
wounds.  The  law  implies  malice  in  such  a  case,  because  the 
jailer  acts  knowingly  in  breach  of  his  duty.  A  prisoner  is  not 
to  be  punished  in  jail,  but  to  be  kept  safely.  The  nature  of 
the  act  is  such  as  that  it  must  apparently  do  harm.  It  is  also 
cruel  as  it  is  committed  upon  a  person  who  cannot  help  him- 
self. So  the  charge  of  murder  against  Barnes  is  fully  established. 
3.  The  next  question  is,  whether  Huggins  be  guilty  of  the 
same  offence  ;  and  the  Judges  are  unanimously  of  opinion  that 
upon  the  facts  found  he  is  neither  guilty  of  murder  nor  of  man- 
slaughter. As  warden,  he  shall  answer  for  the  acts  of  his  deputy 
civilly,  but  not  criminally.  It  nowhere  appears  in  the  special 
verdict,  that  he  ever  commanded  or  directed,  or  consented  to, 
this  duress  of  imprisonment  which  was  the  cause  of  Arne's  death. 
The  verdict  finds  that  once  the  prisoner  Huggins  was  present, 
and  saw  Arne  under  the  duress  of  the  imprisonment,  and  turned 
away  ;^  but  it  by  no  means  follows  that  he  knew  the  man  to  be 
under  this  duress.  We  are  told  b}'  the  counsel  for  the  Crown 
that  if  he  saw  the  man  under  this  duress  he  must  know  it,  and 
it  was  his  duty  to  deliver  him.  But  we  cannot  take  things  by 
inference  in  this  manner.  The  seeing  him  does  not  imply  a 
knowledge  of  the  several  facts  which  make  the  duress,  which 
consists  of  several  ingredients  and  circumstances  not  to  be  dis- 
covered upon  sight.  If  the  evidence  would  have  warranted  it, 
the  jury  should  have  found  that  he  knew  and  that  he  consented 
to  what  Barnes  had  done.  Malice  is  an  inference  of  law  for  the 
Court,  but  consent  is  a  fact  to  be  found  by  the  jury.  Then  if  the 
verdict  be  defective,  we  are  pressed  for  a  new  trial ;  but,  without 
determining  the  question  whether  after  a  special  verdict  in  felony 
there  may  be  a  venire  de  novo,  we  are  all  of  opinion  that  this 
verdict  is  not  so  uncertain  as  that  judgment  cannot  be  given 
upon  it  The  facts  found  are  positively  found  ;  but,  taken 
together,  are  not  sufficient  to  make  Huggins  guilty  of  murder, 
and  therefore  he  must  be  adjudged  Not  Guilty."  ^ 

1.  "Sub  duritie  imprisonamenti  predict!  et  se  avertit." 

2.  I"  St.  Tr.  297-382  :  2  Lord  Raym.  1574. 
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There  is  one  other  case  of  the  same  kind  before  ^ywJ"- 
Lord  Raymond,  which  is  wortiiy  of  notice.  In  the  a. d.  1730. 
popular  rage  then  prevailing  against  jailers,  Thomas uonTf"" 
Bambridge,  a  former  warden  of  the  Fleet,  was  indicted  formurde' 
for  the  murder  of  Robert  Castell,  on  the  ground  that 
he  had  confined  him  in  a  house  in  which  there  was  a 
man  lying  ill  of  the  smallpox,  a  disease  which  Castell 
had  not  had,  and  which  he  caught  and  died  of.  The 
indictment  coming  on  for  trial  at  the  Old  Bailey  be- 
fore Mr.  Justice  Page,  Bambridge  was  easily  acquitted 
on  the  evidence  for  the  prosecution ;  but,  instigated 
by  a  mobbish  confederation,  who  subscribed  large 
sums  of  money  to  gain  their  object,  Mrs.  Castell,  the 
widow,  sued  out  an  "  appeal  of  murder  "  against  Bam- 
bridge, and  likewise  against  Corbett,  his  deputy,  who, 
in  case  of  need,  was  to  have  been  called  as  his  princi- 
pal witness.  The  appellees,  instead  of  waging  battle 
and  defending  themselves  by  their  champions  in  the 
listed  field,  as  they  might  have  done,  put  themselves 
upon  the  country,  and  they  were  tried  by  Lord  Ray- 
mond and  a  jury  of  London  merchants.  The  prose- 
cution was  conducted  with  great  zeal   by  Mr.  Reeve,* 

I.  Thomas  Reeve,  frequently  miscalled  Reeves,  was  the  son  of 
Richard  Reeve.  Esq.,  of  New  Windsor,  who  erected  four  almshouses  in 
the  parish.  Admitted  first  a  member  of  the  Inner  Temple,  he  transferred 
himself  to  the  Middle  Temple,  and  was  called  to  the  bar  by  the  latter 
society  in  1713.  He  had  such  success  that  he  was  made  King's  Counsel 
so  early  as  1718,  and  soon  afterwards  Attorney  General  for  the  Duchy  of 
Lancaster.  He  became  a  Bencher  of  the  Middle  Temple  in  1720,  and 
Reader  in  1722.  In  the  latter  year  he  was  counsel  for  the  Crown  in  sup- 
port of  the  bill  of  attainder  against  Bishop  Atterbury  and  the  other  par- 
ties implicated  in  the  same  conspiracy ;  and  in  1730  he  most  ably  advo- 
cated the  cause  of  the  widow  of  Robert  Castell  in  the  appeal  of  murder 
against  Bambridge,  the  warden  of  the  Fleet.  In  April,  1733,  he  was 
constituted  a  Judge  of  the  Common  Pleas,  and  knighted  ;  and  after  sitting 
there  for  nearly  three  years  he  was  advanced  to  the  head  of  the  court  in 
January,  1736.  His  enjovment  of  this  post  was  limited  to  a  single  year, 
as  on  Jan.  13,  1737,  he  died.  Learned  himself,  he  was  an  encourager  of 
the  aspirants  to  learning  ;  and  that  he  was  a  favorite  among  the  literary 
men  of  the  day  is  apparent  from  numerous  printed  and  manuscript  verses 
written  in  his  laudation. — Foss's  Lives  0/  the  Judges. 
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^^P-  afterwards  Chief  Justice  of  the  Common  Pleas,  and 
Mr.  Lee,  afterwards  Chief  Justice  of  the  King's  Bench  ; 
and  they  contrived,  by  dexterous  management,  to  make 
out  a  sort  of  prima  facie  case.  The  appellees  were 
ably  defended  by  Sergeant  Darnell  and  Sergeant 
Eyre,  who  both  addressed  the  jur}'  in  their  favor  in 
long  and  eloquent  speeches,'  and,  by  calling  witnesses, 
they  made  out  a  clear  defence.  Lord  Raymond,  in 
summing  up  the  case  to  the  jury,  said, — 

Raymond's        "This  appeal  by  Mary  Castell,  for  the  death  of  her  husband, 
summing  ,        ,  ■  ,  ,        ,  ,  •      , 

up.  IS  grounded   on    the  doctrine    that   as   the   law   has   particular 

guards  and  privileges  in  justifying  the  right  of  a  jailer  in  detain- 
ing prisoners  in  safe  custody,  so  on  the  other  hand  he  must 
treat  them  humanely  and  put  them  into  such  places  as  do  not 
prejudice  their  limbs  and  lives  ;  for  if  they  are  put  into  such 
places  and  they  die,  this  is  murder.  If  a  jailer  brought  bodies 
that  were  infectious  into  a  room,  so  that  a  prisoner  should  catch 
a  mortal  distemper,  or  put  him  into  irons  by  which  he  should 
die,  the  legal  result  is  the  same.  Likewise,  if  a  jailer  will  take 
persons  that  have  not  a  distemper,  and  carry  them  to  a  room 
against  their  consent  after  notice  given  to  him  that  such  a  dis- 
temper is  there,  it  is  at  his  peril.  In  the  present  case,  gentle- 
men, these  circumstances  must  be  concurrent,  that  the  deceased 
was  carried  to  the  house  against  his  will ;  that  the  distemper  was 
in  the  house  ;  that  the  appellees  had  notice  of  the  distemper 
being  there ;  that,  notwithstanding,  he  was  carried  and  kept 
there,  and  that  thereby  he  caught  the  distemper  which  was  the 
occasion  of  his  death." 

He  then  went  over  the  whole  of  the  evidence,  and 
showed  that,  with  respect  to  Corbett,  there  was 
nothing  to  prove  any  knowledge  of  the  distemper 
being  in  the  house ;  and,  with  respect  to  Bambridge, 
that  Castell  had  gone  with  him  to  the  house  volun- 
tarily, and  had  made  no  complaint  while  there  till  he 
caught  the  infection.     The  jury  found  both  appellees 

1.  It  was  only  upon  indictments  in  the  name  of  the  King  that,  at  com- 
mon law,  prisoners  were  deprived  of  the  assistance  of  counsel  in  capital 
cases.  If  the  proceeding  was  by  appeal,  the  trial  was  conducted  as  if  it 
had  been  a  civil  action. 
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h.v.  a  prisoner  should  catch 
•  ir  >ns  by  which  he  should 
..litewise,  if  a  jailer  will  take 
And  carry  them  to  a  room 
iven  to  him  that  such  a  dis- 
In  the  present  case,  gentle- 
oncurrent,  that  the  deceased 
-  wi!l  ;  that  the  distemper  was 
fti-  had  notice  of  the  distemper 
nding,  he  was  carried  and  kept 
there,  and  liiat  thcrchy  be  caught  the  distemper  which  was  the 
occasion  of  his  der.tb  " 

He  then  went  Mver  the  whole  of  the  evidence,  and 
showed  that,  with  respect  to  Corbett,  there  was 
nothing  to  prove  any  knowledge  of  the  distemper 
being  in  the  house ;  and,  with  respect  to  Bambridge, 
that  Castell  hai.)  ^,!:,onc  with  him  to  the  house  volun- 
tarily, and  had  made  no  complaint  while  there  till  he 
caught  the  infection,      i  he  iury  found  both  appellees 

I.  It  was  only  upon  indiciinirius  in  ihe  name  of  the  King  that,  at  com- 
mon law,  prisoners  were  dcpriveJ  ol  Che  assistance  of  counsel  in  capital 
cases.  If  the  proceeding  »i.s  by  appeal,  the  trial  was  conducted  as  if  it 
had  htea  a  civil  action. 


William  Earl  oi  iMx\nsfield. 
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Not  Guii.tv;  but,  from  the  popular  prejudice  against    chap. 
them,  they  had  been  in  considerable  jeopardy.* 

I  have  now  to  present  to  the  reader  Lord  Rav-'"'^'^ 

J     Kaymonti 

mond  sitting  as  judge  on  the  trial  of  an  information  °"  "'^ 'aw 

/         11      1         T  I  •  11  °'  libel. 

lor  libel.  His  authority  has  been  mainly  relied  upon 
to  support  the  doctrine  that,  in  such  a  proceeding,  the 
truth  of  the  assertion  of  fact  alleged  to  be  libellous  is 
wholly  immaterial,  and  that  libel  or  no  libel  is  a  pure 
question  of  law  for  the  Court.  The  leading  opposi- 
tion journal  of  that  day  was  the  Craftsmax,  to  which 
Pulteney,-   Bolingbroke,^  and   the  other  antagonists  of 

1.  17  St.  Tr.  383-462  ;  2  Str.  854.  Notwithstanding  this  flagrant 
abuse  of  the  proceeding  of  appeal  of  murder,  it  continued  till  the  year 
1819,  when  it  was  abolished  upon  Abraham  Thornton  throwing  down  his 
gauntlet  on  the  floor  ot  the  Court  of  Kings  Bench,  and  demanding  trial 
by  battle,  tit  vidi.     See  5g  Geo.  111.  c.  46.     See/ics/,  chap.  xlix. 

2.  William  Pulteney,  Earl  of  Bath,  an  English  statesman,  became  a 
member  of  the  House  of  Commons  early  in  life,  and  at  the  prosecution 
of  Walpole  in  1712  defended  him  with  great  eloquence.  When  George 
I.  ascended  the  throne  he  was  appointed  Secretary  at  War  under  Walpole  ; 
but  he  subsequently  became  a  severe  and  constant  antagonist  of  that 
minister,  until  at  length  he  succeeded  in  depriving  Sir  Robert  of  his  place; 
after  which  he  was  created  Earl  of  Bath,  and  was  admitted  of  the  Privy 
Council.  He  had  been  a  popular  idol  up  to  this  time  ;  but  then,  in  the 
words  of  Chesterfield,  sank  "  into  insignificance  and  an  earldom."  Born 
:682  ;  died  i-]b^.~Beeloii's  Biog.  Did. 

3.  Henry  St.  John,  Viscount  Bolingbroke  (1678-1751),  a  distinguished 
political  writer  and  statesman,  who  in  1701  entered  Parliament  as  mem- 
ber for  Wotton-Basset,  and  in  1704  became  Secretary  at  War.  In  170S 
he  resigned,  but  in  1710  he  was  again  one  of  the  ministry.  For  the 
next  four  years  he  assisted  in  governing  the  country,  and  by  the  inglori- 
ous Treaty  of  Utrecht,  in  April,  1713,  brought  the  war  with  France  to  a 
close.  In  1 71 2  he  was  created  Viscount  Bolingbroke  ;  but  the  death  of 
Queen  Anne  in  1714  was  a  fatal  blow  to  Bolingbroke,  who  had  quarrelled 
with  his  old  friend  Harley,  the  Earl  of  Oxford,  and  who  was  endeavoring 
to  form  a  new  cabinet.  The  death  of  the  Queen  disarranged  all  Boling- 
broke's  schemes,  and  in  the  following  year  he  was  compelled  to  make  his 
escape  to  France  in  disguise,  to  evade  the  vengeance  of  his  enemies.  On 
the  accession  of  George  I.  he  was  impeached  by  Walpole  at  the  bar  of 
the  House  of  Lords,  and,  not  appearing  to  take  his  trial,  was  attainted  by 
act  of  Parliament.  Meanwhile  he  had  entered  the  service  of  Charles 
Stuart,  the  Pretender,  who  appointed  him  his  Prime  Minister,  but  who 
after  his  return  from  Scotland  dismissed  him.  In  1723  he  was  per- 
mitted to  return  to  England,  but  was  not  readmitted  to  the  House  of 
Lords.  This  excited  his  animosity,  and  he  began  to  write  against  the 
ministry  with  considerable  effect,  and  finally  succeeded  in  overthrowing 
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CHAP.    Sir  Robert  Walpole,  were  constant  contributors.     In 
Lord  Ray-  No.  235,  dated  2d  of  January,  1730-31,  there  appeared  a 

mond  on      i  i   •    i  i  r 

the  law  of  letter  which  purported  to  come  trom  a  correspondent 
tinued.  at  the  Hague,  but  which  in  reality  was  written  by 
Bolingbroke  in  London,  most  bitterly  inveighing 
against  the  foreign  policy  of  the  Government,  and  im- 
puting very  disreputable  conduct  to  ministers  in  their 
negotiations  with  foreign  states.  This  was  particularly 
obnoxious  to  King  George  II.,  who  was  then  engaged 
in  deep  political  intrigues,  with  the  view  of  adding  a 
few  acres  to  the  electorate  of  Hanover  ;  and,  to  please 
him.  Sir  Philip  Yorke,  the  Attorney  General,  prose- 
A  D.  1731.  cuted  Francklin,  the  printer  and  publisher,  who  was 
a  bookseller  in  Fleet   Street.*     "  At  the   trial,  a  vast 

Sir  Robert  Walpole.  In  1735  he  once  more  withdrew  to  France,  where 
he  resided  until  the  death  of  his  father,  which  event  enabled  him  to  take 
possession  of  the  family  estates  at  Battersea.  Here  he  passed  the  re- 
mainder of  his  days,  employing  his  pen  upon  othersubjects  besides  such 
as  had  political  tendencies. — beeton's  Biog.  Diet. 

I.  On  passing  the  site  of  Temple  Bar  we  are  in  the  City  of  London. 
It  separates  the  city  from  the  shire,  in  allusion  to  which  "  Shire  Lane" 
(destroyed  by  the  New  Law  Courts)  was  the  nearest  artery  on  its  north- 
western side.  We  enter  Fleet  Street,  which,  like  Fleet  Market  and  Fleet 
Ditoh,  takes  it  name  from  the  once  rapid  and  clear,  but  now  fearfully 
polluted,  river  Fleet,  which  has  its  source  far  away  in  the  breezy  heights 
of  Hampstead,  and  flows  through  the  valley  where  Farringdon  Street 
now  is,  in  which  it  once  turned  the  mills  which  are  still  commemorated 
in  Turnmill  Street.  Originally  (1218)  it  was  called  the  "  River  of  Wells," 
being  fed  by  the  clear  springs  now  known  as  Sadler's  Wells,  Bagnigge 
Wells,  and  the  Clerks'  Well  or  Clerkenwell  ;  and  it  was  navigable  for  a 
short  distance.  The  river  was  ruined  as  the  town  extended  westwards. 
Ben  Jonson  graphically  describes  in  verse  the  horrors  to  which  the  in- 
creasing traffic  had  subjected  the  still  open  Fleet  in  his  day,  and  Gay, 
Swift,  and  Pope  also  denounce  them  ;  but  in  1765  the  stream  was  arched 
over,  and  since  then  has  sunk  to  the  level  of  being  recognized  as  the  most 
important  sewer — the  Cloaca  Maxima — of  London.  Having  always  been 
considered  as  the  chief  approach  to  the  city,  Fleet  Street  is  especially  con- 
nected with  its  ancient  pageants.  All  the  coronation  processions  passed 
through  it,  on  their  way  from  the  Tower  to  Westminster  ;  but  perhaps 
the  most  extraordinary  sight  it  ever  witnessed  was  in  144S,  when  Eleanor 
Cobham,  Duchess  of  Gloucester,  aunt  of  King  Henry  VI.,  was  forced  to 
walk  bareheaded  through  it  to  St.  Paul's  with  a  lighted  taper  in  her 
hand,  in  penance  for  having  made  a  wax  figure  of  the  young  King  and 
melted  it  before  a  slow  fire,  praying  that  his  life  might  melt  with  the  wax. 
— Hare's  Walks  in  London,  vol.  1.  p.  101. 
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crowd  of  spectators  of  all  ranks  and  conditions  were    ^^vi^' 
assembled,  and  the  court  was  crowded  with  noblemen  Lord  Ray- 
and  gentlemen.     It  was  remarkable  that  Mr.  Fulteney.lhelawof 
presumed  to  be  one  of  the  patrons  of  the  prosecuted  unued. 
paper,  was  loudl}-  huzzaed  by  the   populace   in  West- 
minster Hall,  which  shows  the  fondness  of  the  people 
ol  England  for  the  freedom  of  the  press."  ' 

The  Attorney  General  contented  himself  with 
proving  a  preliminary  averment  in  the  information 
respecting  the  existence  of  a  treaty,  and  the  purchase 
in  the  defendant's  shop  of  a  copy  of  the  newspaper 
containing  the  Hague  letter.  Mr.  Fazakerle}-,  on  the 
other  side,  contended  that  the  case  for  the  Crown 
was  defective,  because  no  evidence  had  been  given  to 
falsify  the  statements  in  the  letter,  which  he  could 
prove  were  true,  and  that,  in  reality,  the  jury  ought  to 
find  that  the  letter  was  no  libel,  as  it  did  not  in  any 
degree  reflect  upon  the  King,  and  only  made  fair  ob- 
servations on  the  conduct  of  his  ministers : 

Lord  Raymond,  C.J.:  "  IMy  opinion  is,  that  it  is  not  material 
whether  the  facts  charged  in  a  libel  be  true  or  false,  if  the  prose- 
cution is  by  information  or  indictment.  There  are  legal  remedies 
provided  for  every  one  who  is  injured,  without  scandalizing 
others.  Above  all,  the  character  of  a  magistrate,  minister  of 
state,  or  other  public  person,  is  to  be  protected.  The  law  reck- 
ons it  a  greater  offence  when  the  libel  is  pointed  at  persons  in  a 
public  capacity,  as  it  is  a  reproach  to  the  King  to  employ  corrupt 
and  incapable  persons.  Such  charges  tend  to  sow  sedition  and 
to  disturb  the  peace  of  the  kingdom.  Therefore  I  shall  allow  no 
evidence  to  prove  that  the  matters  charged  in  the  libel  are  true. 
If  you  think  I  am  wrong,  apply  to  the  Court,  and  they  will  do 
you  justice."  In  summing  up  he  said,  "There  are  here  three 
things  to  be  considered,  two  of  them  being  for  the  jur\-,  and  the 
third  for  the  Court,  i.  Did  the  defendant,  Mr.  Francklin,  pub- 
lish this  Craftsm.\x  or  not  1  2.  Do  the  expressions  in  the  letter 
allude  to  the  King  and  his  ministers  according  to  the  innuen- 
does ?     These  are  matters  of  fact  for  your  consideration  of  which 

I.  Boyer's  Political  State  of  Europe,  1731. 


26o  LIFE   OF  CHIEF  JUSTICE   RAYMOND. 

^Vl"'  ^°"  ^^^  '^^  proper  judges,  and  if  you  think  in  the  affirmative  on 
both  questions,  you  will  find  a  verdict  oi  guilty.  There  is  a  third 
question — whether  these  defamatory  expressions  amount  to  a 
libel  or  not  ?  This  belongs  to  the  office  of  the  Court,  for  it  is 
matter  of  law,  of  which  the  Court  are  the  only  proper  judges. 
We  are  not  to  invade  each  other's  provinces,  as  has  been  sug- 
gested of  late  by  those  who  ought  to  have  known  better." 

The  jury   having   found    the    defendant   guilty    of 

publishing   the    libel,    he    was   sentenced    to   a   year's 

imprisonment  and  to  pay  a  fine  of   \ool} 

K.T>.  1725—        Lord  Ra3'mond's  authority  as  a  judge  was  so  high 

Lord  Ray-  that  his  dccisions  at  7iisi  pritis,  when  sitting  all  alone 

mond's  ,  .^ 

nisi prius  trying  causes  by  jury,  were  reported,  and  settle  many 
important  points  which,  till  then,  were  doubtful ;  as, 
that  "  a  husband  is  not  liable  to  be  sued  for  necessa- 
ries supplied  to  his  wife  if  she  has  eloped  from  him 
with  a  paramour;"*  that,  "if  goods  which  are  not 
necessaries  are  supplied  to  a  minor,  he  is  bound  by  a 
promise  made  after  coming  of  age  to  pay  for  them  ;  "' 
that,  "if  a  man  render  services  for  which  he  would 
otherwise  be  entitled  to  be  paid,  he  cannot  maintain 
an  action  for  them  if  he  rendered  them  to  ingratiate 
himself  in  hopes  of  a  legacy,  although  the  party  who 
receives  them  dies  without  leaving  him  anything ; "  * 
and  that,  "  notwithstanding  the  old  maxim,  pater  est 
quern  mipticB  detnonstrant,  the  child  of  a  married  woman 
may  be  proved  to  be  illegitimate  by  evidence  that  her 
husband  could  not  have  been  the  father  of  the  child, 
although  he  was  living  within  the  four  seas."' 

1.  17  St.  Tr.  625-676.  He  was  more  lucky  another  time,  when  his 
acquittal  gave  rise  to  Pulteney's  ballad — "  Sir  Philip  well  knows  that  his 
innuendoes,"  etc.  (See  post,  in  Life  of  Lord  Mansfield.)  Looking  to 
these  exploded  heresies,  which  then  passed  for  gospel,  it  is  curious 
to  conjecture  whether  any,  and  which,  of  the  doctrines  which  are  now 
reverentially  cherished  will  be  anathematized  by  posterity. 

2.  Mortis  v.  Martin,  I  Str.  647  ;  Manwaring  v.  Sands,  2  Str    706. 

3.  Southerton  v.    Whitlock,  2  Str.  690. 

4.  Osborn  v.  Guy's  Hospital,  2  Str.  728. 

5.  Pendrtllv.  Ptndrdl,  2  Str.  924. 
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Lord  Raymond  was  sworn  a  member  of  the  Privy    yvvi'' 
Council  wiien  made  Chief  of  the  Kin^j's  Bench;  and,  His  ab- 
as often  as  George  I.  or  George   11.  went  abroad,  hcfrom"'^* 
was  constituted  one  of  the  Lords  Justices  for  the  gov- *""""■ 
ernment  of  the  kingdom  in  the  King's  absence  :  but  in 
these  capacities  he  confined  himself  merely  to  going 
through   formalities.     He   would   take  no  active  part 
in    politics;    and,  altiiough   he    steadily  voted   for  Sir 
Robert  Walpole's  government,  he   never  spoke  upon 
any  party  question. 

The  only  debate  in  which  I  can  find  that  he  ever  a. d.  1731. 
mixed  in  the  House  of  Lords  was  on  the  bill  enacting  sit'k)n'to° 
that  all  legal  proceedings  should  be  conducted  in  theconductinl- 
English  language.     I  am  sorry  to  say  that  he  opposed  cerdmgs  in 
it  as  a  dangerous  innovation,  thinking  that  barbarous  ^°^''*''' 
Latin  should  still  be  used  to  express  a  criminal  charge 
in  an  indictment,  the  meaning  of  it  being  quite  unin- 
telligible to  the  party  accused,  whether  illiterate  or  a 
good  classical  scholar.     Lord  Raymond  ridiculed  the 
supposed  necessit}'  for  records  being  in  the  vernacular 
tongue,  bv  observing  that,  "  upon  this  principle,  in  an 
action  to  be   tried   at   Pembroke  or  Caernarvon,  the 
declaration    and   plea   ought    to   be    in   Welsh."     The 
Duke  of  Argyle '  courteously  answered,  that  "he  was 
glad  to  perceive  that  the  noble  and  learned  lord,  per- 
haps as  wise  and  learned  as  any  that  ever  sat  in  that 

I.  John  Campbell,  second  Duke  of  Argyle  (1678-1743),  an  able  com- 
mander, was  the  son  of  Archibald,  first  Dulie  of  Argyle.  He  inherited 
his  father's  title  in  1703,  and  in  1705  was  created  an  English  peer,  as  Baron 
Chatham  and  Earl  of  Greenwich.  Between  1705  and  1710  he  served 
with  distinction  at  the  battles  of  Ramillies,  Oudenarde,  and  Malplaquet, 
and  was  promoted  to  the  rank  of  lieutenant-general.  On  the  accession  of 
George  I.,  Argyle  was  appointed  commander-in-chief  of  all  the  forces  in 
Scotland.  He  rendered  important  services  in  suppressing  the  rebellion 
of  1715,  and  opposed  with  success  at  Dunblane  a  superior  force  of  the 
Pretender  under  the  Earl  of  Mar.  He  changed  sides  several  times  in 
politics,  and  was  accused  of  trafficking  or  intriguing  with  the  Jacobites. 
He  died,  without  male  issue,  in  1743,  when  the  dukedom  of  Argyle  passed 
to  his  brother  Archibald. —  Thomas'  Biog.  Dicf. 
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^^P-    House,  had  nothing  to  bring  forward  against  the  bill 
but  a  joke."  ' 

I  have  been  able  to  discover  very  little  of  Lord 
Raymond  in  private  life.  He  seems  to  have  asso- 
ciated only  with  lawyers.  He  resided  chiefly  in  Red 
Lion  Square,  then  the  seat  of  the  legal  aristocracy ;  ^ 
and  he  had  a  country-house  in  Hertfordshire,  where 
he  bought  a  large  estate.  After  a  short  illness,  he 
"pri^^i^"''  died,  in  Red  Lion  Square,  on  the  15th  of  April,  1733, 
I7J3-  in  the  6ist  year  of  his  age;  and  he  was  buried  at 
Abbots  Langley. 

At  the  east  end  of  the  parish  church  is  to  be  seen 
Hismonu-a  handsome  marble  monument  of  Lord  Chief  Justice 

meat. 

Raymond,  who  is  represented  in  a  sitting  posture, 
leaning  upon  a  pile  of  books:  in  his  right  hand  he 
holds  a  scroll,  upon  which  is  written  "Magna  Charta;" 
his  left  is  stretched  out  to  receive  a  coronet,  pre- 
sented to  him  by  a  child ;  on  his  right  hand  sits  a 
lady,  in  a  mournful  posture,  holding  over  him  a  me- 
dallion, upon  which  is  the  head  of  a  youth,  carved  in 
relief. 

1.  8  Pari.  Hist.  86i.  In  palliation  of  Lord  Raymond's  prejudice  , in 
favor  of  ancient  absurdities,  I  may  obser\'e  that  I  have  heard  judges 
in  my  own  time  lament  the  change  then  introduced,  on  the  ground  that, 
although  it  might  be  material  for  the  parties,  both  in  civil  and  criminal 
proceedings,  to  have  some  notion  of  what  is  going  on.  the  use  of  the  law 
Latin  prevented  the  attorneys'  clerks  from  being  so  illiterate  as  they  have 
since  become.  I  may  likewise  mention  the  ruling  of  a  Welsh  judge  about 
thirty  years  ago,  on  a  trial  for  murder,  "  that  the  indictment  and  the 
evidence  must  not  be  interpreted  into  Welsh  for  the  information  of  the 
prisoner,  as  that  would  be  contrary  to  the  statute  of  George  II.  which 
requires  all  proceedings  to  be  carried  on  in  the  English  language." 

2.  Such  a  change  had  been  produced  by  the  lapse  of  a  century,  that,  to 
denote  the  inferiority  of  the  class  now  to  be  found  there.  I  have  heard  the 
comparison,  "  as  proud  as  a  judge's  wife  at  a  rout  in  Red  Lion  Square." 
— "  The  next  street,  Dean  Street,  leads  into  Red  Lion  Square,  so  called 
from  the  Red  Lion  Inn.  whither  the  bodies  of  Cromwell,  Ireton,  and 
Bradshaw  were  brought  when  exhumed  from  Westminster  Abbey,  to  be 
dragged  the  next  day  on  sledges  to  Tyburn.  In  No.  13  lived  and  died 
Jonas  Hanway,  the  traveller,  who  was  the  first  person  in  England  who 
carried  an  umbrella,  and  he  only  died  in  17S6  I  " — Hare's  Walks  in  Lon- 
don. 
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Under  the  shield  cDntaiiiiiif;  his  arms  there  is  the    yxv^ 
following  inscription  ; 

"OUI.ATOS    HONORES    FII.II    IJRATIA   ACCIPIT   JUDEX    /E'JUISSIMUS.  His  epi- 

M.  S.  'aP''- 

Honoratissimi  viri  Robcrti  Raj'mond, 
Baronis  de  Abbot's  Laiigley  ; 
Cujus  mcritis  raro  cxemplo  icspoiulit  Fortuna  ; 

honesto  eciim  loco  naius, 
lilerisquc  humanioribus  prima  .•etatc  excultus, 
universam  juris  scicntiam,  cui  sese  uddixerat, 
tanta  ingenii  facilitate  complcxus  est, 
ut  inter  pr:Ecipuos  causarum  patronos 
brevi  tempore  haberetur  ; 
in  quo  munere  exequendo. 
cum  pari  fide  solertia  atque  gravitate 
indies  magis  magisque  inclaruisset, 
ad  diversos  juris  honores  gradatim  ascendit  ; 
donee  augustissimorum  principum  Georgii  I.  et  II.  jussu 
Capitalis  Anglia;  Justiciarius  coiistitutus, 
mox.  ut  uberiorem  virtutis  suae  fructum  caperet, 
in  amplissimum  prucerurn  ordinem 
Cooplalus  est."' 

He  left  behind  him  one  son,  bv  his  wife,  who  was  anisson. 
daughter  of  Sir  Edward  Northev,  Attorney  Genera) 
to  Charles  II. 

The  second  Lord  Raymond  was  not  very  distin- 
guished, and  I  do  not  find  him  noticed  except  in  the 
proceedings  against  Astley  and  Cave^  for  printing  an 

1.  "A  most  equitable  Judge  receives  the  honor  which  the  gratitude 
of  his  son  bestows  upon  him.  Sacred  to  the  memory  of  that  venerated 
man,  Robert  Raymond,  Baron  of  Abbot's  Langley,  to  whose  extraor- 
dinary genius  Fortune  responded.  Born  of  respectable  family,  from 
early  youth  devoted  to  literature  and  philanthropy,  such  was  his  ability 
that  he  gained  a  wide  knowledge  of  law,  to  which  he  had  applied  himself, 
and  in  a  short  time  was  ranked  among  eminent  advocates  of  cases.  He 
performed  every  duty  with  faithfulness,  skill,  and  dignity.  He  became 
more  and  more  famous,  and  ascended  step  by  step  to  the  different  honors 
of  the  law,  until,  by  the  command  of  their  most  revered  Majesties,  George 
I.  and  George  II.,  he  was  appointed  Chief  Justice  of  England.  Soon 
after,  that  he  might  enjoy  still  more  the  fruit  of  his  e.xcellence,  he  was 
admitted  among  the  most  distinguished  order  of  Nobles." 

2.  Edward  Cave,  a  printer,  to  whom  the  literary  world  is  under  great 
obligations,  was  born  at  Newton,  Warwickshire,  February  29.  i6gl.  He 
was  educated  at  Rugby  School,  on  leaving  which  he  became  clerk  to  a  col- 
lector in  the  Excise,  but  soon  left  that  situation,  and  came  to  London, 
where  he  put  himself  apprentice  to  a  printer.     On  the  expiration  of  his 
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^^^-  account  of  Lord  Lovat's'  trial — when  he  was  chair- 
man of  the  committee  to  whom  the  matter  was  re- 
ferred, and  moved  their  commitment.  He  was  mar- 
ried to  a  daughter  of  Lord  Viscount  Blundell,  of  the 
kingdom  of  Ireland  ;  but,  dying  without  issue,  in  the 
year  1756,  the  title  became  extinct.'- 
HisRe-  The  Chief  Justice's  Reports^  are  the  great  glory 

of  the  famih',  and  have  obtained  his  introduction  into 
Horace    Walpole's*    Catalogue    of    Royal  and    Noble 

time  he  married  and  obtained  a  place  in  the  Post-office,  though  he  still 
continued  at  intervals  to  follow  his  business.  He  corrected  the  "  Gradus 
ad  Parnassuni,"  and  wrote  for  the  newspapers.  On  being  dismissed  from 
his  place  for  resisting  abuses  in  the  privilege  of  franking,  he  set  up  "The 
Gentleman's  Magazine,"  which  had  great  success  and  will  ever  reflect 
honor  on  its  projector.  Cave  died  January  lo,  1754. — Cooper's  Biog. 
Diet. 

1.  Simon  Eraser,  Lord  Lovat,  a  Scottish  Jacobite  conspirator,  born 
near  Inverness  about  1666.  At  the  death  of  Lord  Lovat,  who  was  chief 
of  the  Eraser  clan,  Simon  Fraser  made  unsuccessful  attempts  to  obtain 
the  title  and  estates.  To  evade  the  penalty  of  some  crime,  he  passed 
over  to  France  about  1700,  and  turned  a  Roman  Catholic.  Having  en- 
tered the  service  of  the  Pretender,  he  was  sent  to  Scotland  in  1702  to 
incite  the  Highlanders  to  rebellion  ;  but  he  betrayed  his  trust,  and  acted 
the  part  of  informer  against  the  Jacobites.  For  this  offence  he  was  con- 
fined in  the  Bastille  several  years.  In  171 5  Fraser  fought  against  the 
cause  of  the  Stuarts  at  Inverness,  and  was  rewarded  with  the  estates  of 
the  Frasers  and  the  title  of  Lord  Lovat.  In  the  rebellion  of  1745  he  was 
detected  in  treasonable  acts  against  King  George,  for  which  he  was  exe- 
cuted in  London  in  1747. —  Thomas'  Biog.  Diet. 

2.  It  is  a  curious  fact  that  Lord  Kenyon  is  the  first  ennobled  Chief 
Justice  of  the  King's  Bench  of  whom  there  is  a  descendant  now  a  mem- 
ber of  the  House  of  Lords. 

3.  These  Reports  were  first  printed  in  1743,  and  a  second  edition 
came  out  in  1745.  The  last  edition,  by  Mr.  Justice  Bayley,  with  valua- 
ble notes,  appeared  in  1790.  From  the  multiplicity  of  modern  Reports, 
the  old  ones  will  probably  never  be  reprinted. 

4.  Horace  Walpole  (1717-97),  Earl  of  Orford,  an  eminent  English 
author,  and  youngest  .son  of  Sir  Robert  Walpole.  He  was  educated  at 
Eton  and  at  King's  College,  Cambridge,  where  he  wrote  some  verses  on 
Henry  VI.,  the  founder.  In  1741  Walpole  was  elected  to  Parliament; 
but,  although  he  retained  his  seat  during  twenty-eight  years,  he  distin- 
guished himself  in  debate  upon  only  two  occasions, — once  in  defence  of 
his  father's  late  administration,  and  again  in  favor  of  the  unfortunate 
Admiral  Byng.  He  retired  from  Parliament  in  176S,  and  led  a  life  of 
literary  ease  at  his  villa  of  Strawberry  Hill,  at  Twickenham,  where  he 
formed  a  collection  of  books,  manuscripts,  pictures,  and  other  works  of 
art  or  of  curiosity,  and   set  up  a  printing-press,  from  which   proceeded 
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Authors,  who  describes   him  as  "  one  of  those   many    ^^y?- 
eminent  men  who  have  risen  to  the  peerage  from  the 
profession  of  the  law.  " ' 

The    warmest   eulogium    pronounced    upon    Lord  Panegypc 

f'  r  t-  upon  him. 

Raymond  is  in  the  dedication  to  him  of  the  Reports 
of  Chief  Baron  Comyns.-  The  eulogist,  after  describ- 
ing the  splendor  of  his  reputation  as  supreme  magis- 
trate of  the  common  law,  adds — "  The  difficulty  of 
succeeding  a  person  so  truly  eminent  as  your  Lord- 
ship's noble  and  learned  predecessor  was  too  apparent 
to  all  the  world  ;  but  I  may  venture  to  add,  with  as 
much  truth,  that  his  Majest}'  (whose  great  regard  and 
paternal  affection  for  his  subjects  can  appear  in  noth- 
ing more  than  so  worthily  filling  the  seats  of  jusi'ce) 
never  gratified  them  in  a  more  sensible  manner  than 
when  he  conferred  that  honor  on  your  Lordship;  for, 
however  excellent  great  abilities  and  profound  science 
are  in  themselves,  however  necessary  to  persons  in- 
trusted with  the  public  sword  of  justice,  they  only 
become  truly  valuable  to  the  rest  of  mankind  when 
governed  and  directed  bv  the  rules  of  honor,  virtue, 
and  integritv.  "^ 


On  the  death  of  Lord  Raymond,  the  office  of  Chief 
Justice  of  the  King's  Bench  remained  vacant  for  sev- 

many  elegant  works  by  himself  and  others.  On  the  death  of  his  nephew 
in  lygr,  he  succeeded  to  the  title  of  Earl  of  Orford.  His  best  works 
were  his  "  Letters."  Sir  Walter  Scott  speaks  of  him  as  "  the  best  letter- 
writer  in  the  English  language." — Beeton's  Biog.  Diet. 

1.  Works,  vol.  i.  p.  445. 

2.  Sir  John  Comyns  was  a  native  of  London,  and  received  his  educa- 
tion at  Queen's  College.  Cambridge.  He  was  made  a  Baron  of  the  Ex- 
chequer and  knighted  172&  ;  Justice  of  the  Common  Pleas  February  5, 
1735-36  :  Chief  Baron  of  the  Exchequer  173S;  and  died  November  13. 
1740.  His  famous  "  Digest  of  the  Laws  of  England"  was  first  printed 
between  1762  and  1767,  in  five  folio  volumes,  to  which  a  continuation,  in 
one  volume,  was  added  in  1776. — Cooper's  Biog.  Diet. 

3.  See  Chalmers's  Biographical  Dictionary,  "Lord  Raymond;" 
Kent's  Commentaries,  4SS. 
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CHAP,  eral  months.  About  the  same  time,  Lord  King,  from 
severe  indisposition,  was  obliged  to  resign  the  Great 
Seal,  and  the  arrangements  which,  in  consequence, 
became  necessary  caused  great  perplexity.  At  last  it 
was  settled  that  Mr.  Talbot,'  the  Solicitor  General, 
Hard-  should  be  Lord  Chancellor;  and,  in  Michaelmas  Term, 
)^''^'5'i'      Sir  Philip  Yorke,  the   Attorney,  took  his  seat  as 

Chief  Jus-  ■' 

ticeofthe  Chief  Tustice  of  the  King's  Bench. 

King's  •'  ~ 

Bench.  I  ought  now  to  describe  his  wonderful  course,  from 

the  time  when  being  an  attorney's  gratis  clerk  he  was 
sent  to  buy  cabbages  at  the  greengrocer's  and  oysters 
at  the  fishmonger's  for  an  imperious  mistress,  till  he 
became  Lord  High  Chancellor,  an  earl,  and  the  re- 
nowned framer  of  our  equitable  code ;  but  I  have 
already,  to  the  best  of  my  ability,  narrated  his  advent- 
ures, and  drawn  his  character;  and,  upon  reflection, 
I  see  no  reason  to  retract  or  to  qualify  any  of  the 
praise  or  of  the  censure  which  I  had  ventured  to  mete 
out  to  him.^ 

It  was  thought  that  he  would  end  his  days  as  a 
common-law  judge,  like  Hale,  Holt,  and  man}-  of  his 
most  illustrious  predecessors ;  but,  after  he  had  pre- 
sided in  the  King's  Bench  little  more  than  two  years, 

Feb.  1737.  Lord  Talbot'  died  suddenly,  while  still  a  3-oung  man  ; 
and  Lord  Hardwicke,  being  transferred  to  the  wool- 
sack, fulfilled  his  illustrious  destiny. 


1.  See  Lives  of  the  Lord  Chancellors. 

2.  Lives  of  the  Chancellors,  ch.  cxxix.-cxxxvii.  Since  the  first  edition 
of  my  book,  a  Life  of  Lord  Hardwicke,  by  Mr.  Harris,  has  been  pub- 
lished, in  which  complaint  is  made  of  me  as  often  as  I  have  ventured  to 
doubt  the  propriety  of  anything  that  our  hero  ever  did,  said,  wrote,  or 
thought.  But  the  "  faultless  monster  "  whom  this  author  describes  bears 
a  very  partial  resemblance  to  Lord  Hardwicke. 

3.  Charles,  Lord  Talbot,  an  eminent  English  jurist,  was  the  son  of 
William  Talbot,  Bishop  of  Durham.  He  practised  law  with  great  suc- 
cess, and  acquired  a  high  reputation  as  an  eloquent  debater  in  Parliament. 
In  1733  he  became  Lord  Chancellor  of  England,  and  was  created  Baron 
Talbot.  He  was  an  excellent  lawyer,  and  a  man  of  high  virtue  and  pub- 
lic integrity.     Born  1684  ;  died  1737. — Beeion's  Biog.  Diet. 
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Much  difficulty  was  experienced  in  fixing  upon  a   9,^^'.' 
successor  to  iiim  in  the  Court  of  King's  Bench.     From  Difficulty 
the  earliest  times,  in  each  of  the  superior  common-law  Iheoffife"'' 
courts,  a   chief   had    been   constituted,  with  Puisfiies motlon^to' 
under  him  ;  for,  with  a  perfect  equality  of  rank  among  ceiior'.^"' 
all  the  judges,  a  constant  struggle  would  be  carried 
on  among  them  (or  ascendency,  the  bar  could  not  be 
duly  kept  in  order,  and  the  business  would  be  thrown 
into   confusion.     But    the    full   advantage    of   this   ar- 
rangement can  only  be  obtained    when   the   Chief  is 
superior   to    his   brethren    in    talents   and    reputation. 
The    condition   of   the    court   is   very    unseemly    and 
inconvenient  when  the  collar  of  S.S.  is  worn  by  one 
who  feels  that  he  does  not  deserve  it,  or  who  is  con- 
sidered by  others  inferior  in  authority  to  those  who 
sit  undecorated  by  his  side. 

Lord  Hardwicke,  during  the  Chancellorship  ofHisresoiu- 
Lord  Talbot,  having  been  eclipsed  in  the  House  oltheroaJt.' 
Lords  by  the  superior  brilliancy  of  that  extraordinary 
man,  was  supposed  to  be  anxious  to  avoid  the  annoy- 
ance of  having  another  law  lord  as  a  rival.  Some 
applied  to  him  the  magniloquent  comparison  that  he 
would 

"  Bear,  like  the  Turk,  no  brother  near  his  throne  ;" 

and   others,  in  homely  but  expressive  language,  said 
"he  was  resolved  to   riiie   the  roast." ^     He  therefore 
cast  his  mantle  on  SiR  VViLLlAM  Lee,  who  had  beensiRWiLL- 
one  of  his  Puisiiies,  who  was  of  decent  character  and  chief  jus- 
respectable  qualifications,  who  had  no  pretensions  to  King's"'^ 
a  peerage,  and   who  could   never  in   any  way  be  for- ^''"*^''' 
midable  to  a  chancellor.     Although  this  selection  was 
suspected  to   proceed   from   selfish   motives,  there  is 
some  doubt  whether,  from  the  peculiar  state  of  the 

I.  Lend.  Mag.  1737.  He  actually  did  rule  thi  roast  more  than  twenty 
years,  sitting  during  all  that  time  the  only  law  lord  in  the  House  of 
Peers. 
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CHAP. 
XXVI. 


His 
brother. 


bar  at  that  time,  a  better  could  have  been  made:  for 
there  were  serious  objections  to  Willes.  the  Attorney 
General,  on  account  of  his  profligate  private  life  ;  and 
Ryder,  the  Solicitor  General,  had  as  yet  very  little 
weight  or  legal  reputation.  The  honors  of  the  profes- 
sion may  be  considered  a  lottery ;  or  if  they  are  sup- 
posed to  be  played  for, — in  the  game  there  is  more  of 
luck  than  of  skill.  At  times,  we  see  a  superfluity  of 
men  well  qualified  for  high  legal  offices,  while  years 
roll  on  without  a  vacancy.  At  times,  vacancies  inop- 
portunely arise  when  they  cannot  be  reputably  filled 
up.  Sir  William  Lee  had  never  dreamed  of  being 
more  than  a  Puisne,  till  the  hour  when  it  was  an- 
nounced to  him  that  he  was  Chief  Justice  of  Exg- 

L.A.ND. 

He  and  his  brother  Sir  George,  like  the  two  Scotts, 
Lord  Eldon '  and  Lord  Stowell,'  had  the  rare  felicity 


1.  John  Scott,  Earl  of  Eldon  (1751-1838),  after  passing  through  the 
University  of  Oxford,  entered  himself  a  student  of  the  Middle  Temple  in 
1773,  and  took  his  degree  of  Master  of  Arts  in  the  following  year.  After 
patient  and  laborious  study  he  rose  into  notice,  and  in  17S3  was  returned 
member  of  Parliament  for  Weobly.  In  17S7  he  was  appointed  Chancellor 
of  the  bishopric  and  county  palatine  of  Durham,  and  in  the  following 
year  Solicitor  General.  In  1793  he  was  made  Attorney  General,  and  in 
1799  was  raised  to  the  Chief  Justiceship,  with  a  seat  in  the  House  of  Lords, 
as  Baron  Eldon.  In  1801  he  became  Lord  Chancellor,  which  office  he 
finally  resigned  in  1827.  In  1S21  he  had  been  created  Viscount  Encombe 
and  Earl  of  Eldon. — Bi'eton's  Biog.  Diet. 

2.  William  Scott,  Baron  Stowell.  an  English  judge,  born  near  New- 
castle in  174?,  was  a  brother  of  Lord  Eldon.  He  was  educated  at  Oxford, 
where  he  became  Camden  reader  of  ancient  history.  He  passed  about 
eighteen  years  at  0.\f<  rd  (1761-79).  About  177S  he  was  elected  a  mem- 
ber of  the  famous  Literary  Club,  and  became  a  friend  of  Dr.  Johnson. 
He  was  called  to  the  bar  in  17S0,  and  practised  in  the  ecclesiastical  courts 
and  High  Court  of  Admiralty.  He  was  more  distinguished  for  learning 
than  for  oratorical  talents.  In  17SS  he  was  appointed  a  Judge  of  the 
Consistory  Court.  Advocate  General,  and  Privy  Councillor.  He  was 
elected  a  member  of  Parliament  in  1790,  and  became  Judge  of  the  High 
Court  of  Admiralty  in  179S.  He  represented  the  University  of  Oxford 
in  Parliament  from  1801  till  1S21,  and  constantly  supported  the  Tory 
party.  He  was  raised  to  the  peerage,  as  Baron  Stowell,  in  1821.  Lord 
Stowell  is  regarded  as  a  high  authority  for  ecclesiastical  and  international 
law.     Died  in  1836. —  Thomas'  Biog.  Did. 
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of  presiding  at  the  same  time  over  the  highest  com-  xxvi.' 
mon-hiw  and  civil-law  courts  in  this  countrj- ;  for 
while  Sir  William  Lee  was  Chief  Justice  of  England, 
Sir  George  Lee  presided  as  Dean  of  the  Arches'  and 
Judge  of  the  Prerogative  Court  of  Canterbur)'.  They 
were  the  sons  of  Sir  Thomas  Lee,  of  Hartwell,  in  the 
count)'  of  Bucks,  Bart. 

William,  the  younger,  who  was  born  in  the  year  of  His  birth, 
the  Revolution  (i688j,  used  often  to  say  that,  "as  he 

I.  On  the  right  of  Cheapside  rises  S/.  Maryle-Bow.  It  was  built  by 
Wren  on  the.  site  of  a  very  ancient  church  described  by  Stow  as  having 
been  the  first  church  in  the  city  built  on  arches  of  stone,  whence  in  the 
reign  of  William  the  Conqueror  it  was  called  "St.  Marie  de  Arcubus  or 
Le  Bow  in  West  Cheaping  ;  as  Stratford  Bridge,  being  the  first  built  (by 
Matilde  the  Queen,  wile  to  Henry  I.)  with  arches  of  stone,  was  called 
Stratford-le-Bow  ;  which  names  to  the  said  church  and  bridge  remain  to 
this  day."  A  staircase  in  the  porch  leads  to  the  Norman  Crypt  which  was 
used  by  Wren  as  a  support  for  his  church.  Some  of  the  columns  have 
been  partially  walled  up  to  strengthen  the  upper  building,  but  the  crypt  is 
of  great  extent,  and  in  one  part  the  noble  Norman  pillars  are  seen  in  their 
full  beauty,  with  the  arches  above,  which  have  given  the  name  of  "  Court 
of  Arches"  to  the  highest  ecclesiastical  court  belonging  to  the  Archbishop 
of  Canterbury,  which  formerly  met  in  the  vestry  of  this  church.  It  is  the 
chief  of  a  deanery  of  thirteen  parishes,  e.\empt  from  the  jurisdiction  of  the 
Bishop  of  London  :  hence  the  title  of  the  Dean  of  Arches.  The  bishops 
elect  of  the  province  of  Canterbury  take  the  oath  of  supremacy  at  this 
church  before  their  consecration. — Hare's  Walks  in  London,  vol.  i.  p.  232. 

The  provincial  jurisdiction  of  the  archbishops  was  exercised  in  their 

Provincial  Courts.  The  judge  of  the  Provincial  Court  of  Canterbury 
was  the  Official  Principal.  In  the  Court  of  Arches,  so  called  because 
held  in  St.  Mary-le-Bow  (de  .-/raibus),  the  Dean  of  Arches  e.xercised  ihe 
archbishop's  jurisdiction  over  certain  peculiars,  or  parishes  exempt  from 
the  ordinary  episcopal  jurisdiction.  As  the  offices  of  Official  Principal 
and  Dean  of  Arches  were  usually  vested  in  the  same  person,  the  Court 
and  Dean  of  Arches  came  to  be  inexactly  spoken  of  as  if  they  signified 
the  court  and  judge  of  the  archbishop's  provincial  jurisdiction.  The  final 
appeal  from  this  court  lay,  after  the  breach  with  Rome,  to  a  body  called 
the  High  Court  of  Deu\^ates  (25  Henry  VIII.  c  ig).  By  3  and  4 
Wm.  IV.  c.  41,  the  appellate  jurisdiction  of  this  court  was  conferred  on 
ihe  Judicial  Committee  of  the  Privy  Council.  The  office  of  Official  Prin- 
cipal, both  of  Canterbury  and  York,  is  now,  by  the  Public  Worship  Reg- 
ulation Act  (37  and  3S  Vict.  c.  85),  merged  in  that  of  a  judge  appointed 
by  the  archbishops,  subject  to  the  approval  of  her  Majesty.  This  judge 
exercises  the  provincial  jurisdiction  of  both  archbishops  as  the  Official 
Principal  of  the  Arches  Court  of  Canterbury  and  the  Chancery  Court  of 
York.— Zoa'  and  Putting's  Did.  of  Eng.  Hist. 
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CHAP,    came  in  with  King  Wil/iam,  he  was  bound  to  be  a  good 

Whig."      He   might   have   been   called  "Single-joke 

Lee,"  for,  although  highly  honorable  and  respectable, 

he  was  the  dullest  of  the  dull  throughout  the  whole 

course  of  his  life ;    and  this   oft-repeated    pleasantry, 

with  which   he  was  in   the   habit  of  introducing  his 

opinion  on  any  controverted  question  of  politics,  was 

the  onl}-  one  which  he  was  ever  known  to  attempt  or 

to  relish.'     Great  astonishment  was  expressed  by  most 

A.D.  1700— of  those  who  knew  him  at  college  when  it  was  an- 

'^'°'         nounced   that  he    was  destined  for  the  profession  of 

the  law,  and  predictions  were  uttered  that  he  would 

starve  in  it.     But  an  old  gentleman  who  had  been  his 

Prophecy    tutor,  and  who  knew  what  was  in  him,  said,  "  I  shall 

as  to  the  , . 

effect  of     not — but  you  who  are  young  may — live  to  see  hira 
and  perse-  Chief  Justice  of  England,  for  to  plodding  and  persever- 
ance nothing  is  impossible."     The  dull  and   despised 
William  Lee  did  plod,  did  persevere,  and  did  become 
Chief  Justice  of  England. 
Hispassion        In   preparing  for  the  bar,  he  mainlv  devoted  him- 

f  or  special  , .  .  ,  . 

pleading,  self  to  Special  pleading,  in  which  he  took  great  delight. 
He  never  even  had  attempted  to  cross  the  "  Ass's 
Bridge,"  so  that  he  could  not  tell  whether  this  would 
have  proved  an  insuperable  obstacle  to  his  mathemati- 
cal progress ;  and,  though  well  drilled  in  the  rules  of 

Here-       prosody,  he  utterly  and  for  ever  renounced  classics  as 

cia^iS^nd  soon  as  he  had  taken  his  bachelor's  degree  at  Oxford. 

literature.  Of  modern  literature  he  had  not  the  slightest  tincture. 
He  felt  no  regret  that  he  had  lost  an  opportunity  of 
being  presented  to  Dryden.  Instead  of  writing  a 
paper  in  the  Spectator,  like  his  contemporary  and 
fellow  law-student,  Mr.  Philip  Yorke,  he  declared  that 
he  had  never  got  further  than  the  second  number, 
where  he  was  shocked  "  by  the  description  of  the  idle 

I.  -According  to  this  instance,  Pope's  line  ought  to  have  been — 
"  For  gentle  dulness  ever  loves  one  joke." 
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Templar,  who  read  Aristotle  and  Longinus,  who  knew  ^xvi"' 
the  argument  of  each  of  the  orations  of  Demosthenes 
and  Tully,  but  not  one  case  in  the  reports  of  our  own 
courts,  and  whose  hour  of  business  was  the  time  of 
the  play,  when,  crossing  Russell  Court  and  having  his 
periwig  powdered  at  the  barber's,  he  took  his  place  in 
the  pit  of  Drury  Lane  Theatre,'  exciting  the  ambition 
of  the  actors  to  please  him."  It  cost  Lee  no  effort  of 
self-denial  to  abjure  such  unprofitable  pursuits.  As  it 
were  in  the  gratification  of  a  natural  instinct,  he  took 
to  the  Liber  Placitandi ;  and,  to  fix  it  in  his  memory, 
he  copied  it  over  three  times  with  his  own  hand.  He 
luxuriated  likewise  in  Coke's  Entries ;  and  in  perusing 
Saunders's  Reports  he  loved  more  to  dwell  upon  the 
declarations,  pleas,  and  replications,  as  there  set  out  at 
full  length,  than  the  subsequent  epigrammatic  state- 
ments of  the  arguments  and  the  decision  which  have 
gained  to  the  author  the  title  of  "  the  Terence  of 
Reporters."  The  fiction  of  "giving  color"  which  had 
driven  some  very  scrupulous  pleaders  from  the  bar, 
particularly  charmed  him  ;  and,  considering  the  rules 
of  law  to  be  founded  either  on  the  eternal  fitness  of 
things  or  on  the  revealed  will  of  God  (a  question 
which,  it  appears  from  his  Diary,  he  was  accustomed 
to  dispute),  there  was  no  dexterity  sanctioned  by  these 
rules  which  he  did  not  deem  justifiable.  At  the  same  Lee  an 
time  he  was  an  amiable,  worthy  man, —  worth/' 

man. 
I.   The  first   building  of  this  name,  situated  upon  the  same  site  with 

the  present  edifice,  was  opened  in  1663.  It  was  subsequently  burnt, 
and  was  rebuilt  from  designs  by  Sir  Christopher  Wren.  It  was  reopened 
in  1674  with  a  prologue  and  epilogue  by  Dryden.  Many  eminent  actors 
and  playwrights  have  at  different  limes  been  connected  with  this  theatre. 
It  was  again  destroyed  by  fire  in  iSog,  and  the  present  house  was  opened 
in  1812  with  a  prologue  by  Lord  Byron.  This  opening  in  1812  is  interest- 
ing from  its  connection  with  the  publication  of  the  "  Rejected  Addresses  " 
of  James  and  Horace  Smith.  The  managers  of  the  theatre  having  adver- 
tised for  addresses,  to  be  sent  them,  one  of  which  was  to  be  spoken  on 
the  first  night,  the  brothers  James  and  Horace  wrote  and  published 
their  collection  of  supposed  Rejected  Addresses,  consisting  of  humorous 
imitations  of  different  authors. —  Wheeler's  Familiar  Allusions. 
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CHAP. 
XXVL 


A.D.  1718. 
His  victory 
in  a  GREAT 

SETTLE- 
MENT 
CASE. 


..."  and  if  astute  in  aught. 
The  love  he  had  to  pleading  was  in  fault." 

We  need  not  wonder  that  his  fame  went  forth 
among  the  attornej-s,  and  that  soon  after  he  was  called 
to  the  bar  he  was  in  considerable  practice — as  a  fabri- 
cator of  sham  pleas,  and  an  arguer  of  special  demur- 
rers. His  name  appears  frequently  in  the  Reports  as 
counsel  in  special  pleading  cases ;  but,  though  "  to  the 
manner  born,"  I  must  confess  my  inability  to  explain 
these  mysteries  to  the  profane. 

There  are  only  two  cases  on  other  subjects  in  which 
he  is  recorded  as  having  been  counsel  while  he  re- 
mained at  the  bar.  The  first  is  Rex  v.  Ivmghoe,  which 
came  from  the  quarter  sessions  of  his  native  count}', 
and  in  which  the  question  was,  "  whether  a  settlement 
was  gained  by  a  pauper  who  had  been  hired  for  a  year 
by  one  master,  and,  with  the  consent  of  his  first  mas- 
ter, served  part  of  the  year  under  another?"  This 
was  quite  adapted  to  Lee's  capacitv,  and  he  argued  it 
as  elaborately  as  if  the  rights  and  liberties  of  English- 
men had  depended  upon  it.  He  succeeded,  and  was 
probably  as  much  pleased  with  himself  as  Erskine  on 
the  acquittal  of  Hardy  and   Home  Tooke,'  for  he  in- 

I.  John  Home  Tooke  (1736-1812)  was  the  son  of  John  Home,  and 
assumed  the  title  of  Tooke  after  being  adopted  by  William  Tooke,  of 
Purley.  His  family  persuaded  him,  after  taking  his  degree  in  1758,  to 
enter  the  Church,  but  his  own  inclination  was  for  the  law,  and  in  1779 
he  tried  to  obtain  admission  to  the  bar,  but  his  clerical  profession  pre- 
vented him.  Tooke  had  already  become  conspicuous  as  a  democratic 
politician  ;  at  first  as  a  friend  of  Wilkes,  with  whom,  however,  he  speedily 
quarrelled  and  was  in  consequence  attacked  by  Junius.  In  1775  he  was 
sentenced  to  a  year's  imprisonment  and  a  fine,  for  saj-ing  that  the  Ameri- 
cans who  fell  at  Lexington  had  been  "murdered"  by  the  English  sol- 
diers. He  plunged  actively  into  the  political  agilation  which  followed 
the  French  Revolution,  and  in  1794  he  was  committed  for  trial  on  ac- 
count of  his  connection  with  the  supposed  treason  of  the  Corresponding 
Society,  but  after  an  able  and  witty  defence  he  was  acquitted.  After 
contesting  Westminster  twice  without  success,  he  was  returned  for  Old 
Sarum  in  iSoi,  but  a  bill  was  passed  in  the  next  session  rendering 
clerical  persons  ineligible.  His  last  days  were  spent  in  easy  retirement. 
Tooke  had  a  great  social  reputation  ;  his  "  Diversions  of  Purley"  is  an 
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cliiccd  that  great  sessions  lawyer  Lord  Chief  Justice  ^t^- 
Pratt  to  say,  "  If  I  lend  my  servant  to  a  neighbor  for  a 
week  or  any  longer  time,  and  he  goes  accordingly  and 
does  such  work  as  my  neighbor  sets  him  about,  yet  all 
this  while  he  is  in  my  service,  and  may  reasonably  be 
said  to  be  doing  my  business.  Therefore,  I  take  this 
to  be  a  service  for  the  whole  year  under  the  first  con- 
tract, and  tlie  settlement  is  at  Ivinghoe."  ' 

Again,  when  the  famous  appeal  of  murder  was  sued  a.d.  1730. 
out    against    Bambridge   and    Corbett,   the    mode    of  counsel  in 
proceeding  being  almost  obsolete,  Lee,  from  his  black- murder? 
letter  reputation,  was  employed  to  conduct  it.     The 
trial  coming  on,  he  addressed  the  jurj-  at  great  length, 
and  exerted  himself  very  unscrupulously  to  obtain  a 
conviction;    but  he   met  with  a  signal  defeat,  which 
made  him  vow  that  in  future  he  would  have  nothing 
to  do  with  facts,  and  would  stick  to  law  alone.' 

When  in  his  40th  year — an  age  when  ambition  is  a.d.  1728. 
said  to  rage  with  greatest  fury — he  was  much  annoyed 
by  an  offer  to  be  brought  into  the  House  of  Commons, 
by  the  interest  of  his  family,  for  Chipping  Wycombe, 
in   Bucks.     He  long   strenuously   refused,  but,   being  His  dislike 
told  that  if  he  persisted  in  doing  so  the  seat  would  bcHous^eof 
carried  by  the  Tories,  he  succumbed,  observing  that,    °'"'"°°'- 
"  as  Ae  came  in  with  King  Williajii,  he  was  bound  to  be 
a  good  Whig."     However,  we  in  vain  look  to  see  his 
name    in    the    Parliamentary    History ;   for    while    his 
brother  George  was  a  frequent  and  excellent  speaker, 
and  so  became   one   of  the   leaders   of  the   Leicester 
House  party,  no  human   power  would  have  induced 
William  to  make  a  speech,  unless  he  might  wear  his 
wig  and  gown  and  hold  a  brief  in  his  hand.     Although 
he    voted   steadily   with    the    Government,  he    would 

original,  though  somewhat  primitive,  work  on  philology. — Low  ami  Pull 
ings  Diet,  of  Eng.  Hist. 

1.  I  Strange,  90. 

2.  17  St.  Tr.  401. 
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CH-^P-    never,  even  in  the  lobby  or  in  private  society,  give 

any  better  reason  for  tiie  line  he  took  than  that  "  he 

came  in  ivitli  King  William,  and  he  was  bound   to  be 

a  good  Whig." 

He  is  made        The  ncxt  offer  w^hich  was  made  to  him  he  accepted 

a  Puisne  ...  . 

Judge.  without  hesitation,  and  he  became  a  Puisne  Judge  of 
the  King's  Bench, — reaching  the  summit  of  his  ambi- 
tion, and  better  pleased  than  he  could  conceive  himself 
to  be  by  winning  a  battle  equal  to  Blenheim,'  or 
writing  a  poem  more  esteemed  than  Paradise  Lost. 
It  was  supposed,  and  said,  that  he  had  been  promoted 
because  he  had  so  steadily  proclaimed  and  proved  him- 
self to  be  "a  good  Whig;"  but  politics  had  nothing 
to  do  with  the  appointment.  Sir  Robert  Raymond, 
then  Chief  Justice  of  the  King's  Bench,  complained 
bitterly  of  the  insufficiency  of  his  Puisnies,  particu- 
larly in  the  knowledge  of  special  pleading,  of  which 
he  himself,  notwithstanding  his  general  juridical  ac- 
quirements, was  by  no  means  master;  and  he  made 
a  particular  application  to  Lord  Chancellor  King,  that 
a  vacancy  which  then  occurred  in  the  court  might  be 
filled  up  by  Mr.  Lee,  who  was  more  eminent  in  this 
line  than  any  other  man  in  the  profession.  Being 
coifed,  sworn  in,  and   knighted,  the  new  Judge  took 

AD  1710  ^'^  ^^^^  ^"  ^^^  Court  of  King's  Bench  on  the  15th  of 
June,  1730. 

He  remained  a  Puisne  Justice  for  seven  years,  under 
Lord  Chief  Justice  Raymond  and  Lord  Chief  Justice 
Hardwicke,  and  was  found  exceedingly  useful  to  them 
and  to  the  public.  Having  concentrated  all  the  ener- 
gies  of   a   mind   naturally   strong,  and   quickened  by 

I.  Blenheim  is  situated  on  the  northern  bank  of  the  Danube,  near  the 
place  where  the  river  is  joined  by  a  little  brook,  the  Nebel.  On  Aug.  2, 
1704,  Marlborough,  in  concert  with  Prince  Eugene  of  Savoy,  won  the 
great  battle  of  Blenheim  over  the  allied  French  and  Bavarians  under 
Marshal  Tallard,  who  was  there  taken  prisoner. —  Thompson's  Hist,  of 
Eng.,  chap.  xx.xviii.  p.  266. 
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dialectical  exercise,  on  one  department  of  one  science,    chap. 
he  had  attained  in  it  to  an  unexampled  skill.     More- 
over, its  rules  and  analogies  having  a  very  extensive 
influence  over  the  whole  body  of  our  law  and  pro- 
cedure, few  points  arose  in  the  course  of  a  term  on 
■which  his  opinion  was  not  valuable.     His  gave  it  w^ith  The  value 
nuich  modesty  and  discretion  ;  not  seeking  to  expose  opinion, 
the  ignorance  of  his  brethren,  or  to  parade  his  own 
knowledge,  but  setting  the  Chief  Justice  right  by  a 
whisper,  and  inducing  a  bystander  to  believe,  when 
the  judgment  was  given,  that  they  had  all  perceived 
how  it  must  be  from  the  first, — insomuch  that  he  was 
likened,  by  the  knowing,  to  the  helm  which  keeps  the 
ship  in  her  right  course,  without  itself  attracting  any 
notice. 

Sir  William   Lee   particularh-  gained  the  favor  of  His  imi- 

macy  with 

Lord  Hardwicke,  and  is  called  by  Horace  Walpole  Lord 
and  other  contemporary  writers  his  "creature,  hiswicke. 
"  tool,"  his  "  dependant,"  and  his  "  shadow."  Their 
great  intimacy  appears  from  Lord  Hardwicke  having 
employed  Lee  to  assist  him  in  bargaining  for  the 
estate  in  Gloucestershire  from  which  he  took  his  title, 
and  to  act  as  a  trustee  in  his  family  settlements.* 

Lord    Hardwicke,   on   becoming    Chancellor,   was^.^.H'?^'^' 

'^  Chief  Jus- 

severely  blamed  for  rewarding  such  services  by  pro-«j.<^eof 
moting  a  man  well  qualified  for  the  subordinate  sta- 
tion which  he  occupied,  but  wholly  unfit  to  be  Chief 
Justice  of  England, — who,  in  addition  to  being  a  good 
special  pleader,  should  be  an  enlightened  jurist,  ex- 
perienced in  the  ways  of  the  world,  well  qualified 
to  address  a  legislative  assembly,  a  scholar,  and  a 
gentleman. 

No  one  can  blame  Sir  William  Lee  for  accepting 
the  honor  which  was  thrust  upon  him ;  and,  public 
expectation  being  low,  it  was  generally  allowed  that 

I.  Harris's  Life  of  Lord  Hardwicke,  i.  18S. 
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xxvi*'  ^^  acquitted  himself  very  reputabl}-.  His  intentions 
were  ever  most  pure  and  upright ;  his  temper  was  well 
disciplined  ;  his  manners  were  bland ;  and,  although 
it  could  not  be  said  that  he  took  an  enlarged  view  of 
any  subject,  or  did  much  to  improve  our  code,  his 
decisions  between  the  parties  litigating  before  him 
were  substantially  just. 

A.D.  1737.  On  Monday,  the  13th  of  June,  being  the  fourth  day 
of  Trinity  Term,  1737,  he  took  the  oaths  and  his  seat 
as  Lord  Chief  Justice  in  the  Court  of  King's  Bench. 
Subsequently  to  the  Revolution,  when  judges  actually 
did  discharge  their  duty  in  an  independent  manner, 
they  ceased  to  make  any  parading  professions  of  their 
good  intentions,  and  inaugural  speeches  had  become 
obsolete.     Lord  Chief  Justice  Lee  is  said  materially  to 

His  in-       have  altered   the  opinion  which  the   bar  entertained, 

creasing  ^  ' 

popularity,  qj-  ^j-  jeast  cxpresscd,  of  his  law,  by  retaining  a  French 
cook,  and  giving  frequent  rounds  of  good  dinners  with 
Copious  draughts  of  claret  and  champagne.'  He  like- 
wise had  a  villa  at  Totteridge,  which  still  belongs  to 
his  family,  where  he  used  to  entertain  professional 
parties  very  hospitably,  and  tell  them  how  he  came  in 
with  King  William.  Dependants  and  flatterers  clus- 
tered round  him,  and  before  he  died  he  was  praised 
as  one  of  the  greatest  of  Chief  Justices. 
Hisjudg-  His  fame  may  have  increased  from  his  having  had 

favor  o"  the  good  word  of  the  fair  sex ;  he  certainl)'  stood  up 
•''rights  fo''  the  rights  of  woman  more  strenuously  than  any 
ofwomen."  English  judge  before  or  since  his  time.  He  had  to 
decide  "  whether  a  female  may  by  law  serve  the 
office  of  parish  sexton?"  and  "whether  females  were 
entitled  to  vote  at  the  election  of  a  sexton  ? "  John 
Olive  and  Sarah  Bly  were  candidates  for  the  office  of 

I.  He  was  in  the  habit  of  particularly  praising  the  precept  of  Lord 
Burleigh  to  his  son  "  to  keep  an  orderly  table  ;  "  by  which  he  understood 
a  table  covered  with  good  dishes  set  out  in  orderly  fashion. 
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sextoh  in  the  parish  of  St.  Botolph  in  tlic  City  of  Lon-    vxvf' 
don.     She  had  169  male  votes  and  40  female.     He  hadHisjudg- 

1  1  r  I  1     I  ■       ment  in 

174  male  votes  and  22  lemale,  and  he  was  sworn  in.favorof 
The  validity  of  the  election  cominfj  on   to  be  deter- ofwomen," 
mined  in  the  Court  of  King's  Bench,  the   gentleman™"""" 
contended  that  ail  the  votes  for  the  lady  were  thrown 
away,  as  she  was  disqualified  on  account  of  her  sex ; 
and  at  any  rate  that  he  had  a  majority  of  lawful  votes, 
as  the  female  votes  on  both  sides  must  be  struck  off 
from  the  poll,  a  woman  being  no  more  entitled  to  vote 
for  a  sexton  than  for  a  member  of  parliament  or  for 
a   coroner,  which  Lord  Coke  says  "  thev  may  not  do 
although   they   have   freeholds   and  contribute  to   all 
public  charges — even  to  the  wages  of  knights  of  the 
shire,  which  are  to  be  levied  de  coiiimunitixte  comitatus." 
(4  Inst.  5  Reg.  Brev.  192.) 

Lee,  C.  J. :  "I  am  clearly  of  opinion  that  a  woman  may  be 
sexton  of  a  parish.  Women  have  held  much  higher  offices, 
and,  indeed,  almost  all  the  offices  of  the  kingdom :  as  Queen, 
Marshal,  Great  Chamberlain,  Great  Constable,  Champion  of 
England,  Commissioner  of  Sewers,  Keeper  of  a  Prison,  and 
Returning  Officer  for  members  of  parliament.'  .  .  .  As  to  the 
second  point,  it  would  be  strange  if  a  woman  may  herself  fill 
the  office,  and  yet  should  be  disqualified  to  vote  for  it.  The 
election  of  members  of  parliament  and  of  coroners  stands  on 
special  grounds.  No  woman  has  ever  sat  in  parliament  or 
voted  for  members  of  parliament,  and  we  must  presume  that 
when  the  franchise  was  first  created  it  was  confined  to  the  male 
sex.  There  was  no  reason  for  such  a  restriction  respecting  the 
office  of  sexton,  whose  duties  do  not  concern  the  morals  of 
the  living,  but  the  interment  of  the  dead.  The  female  votes 
being  added  to  the  poll,  Sarah  Bly  has  the  majorit}',  so  that  she, 
and  not  John  Olive,  is  now  the  lawful  sexton  of  this  parish." 


I.  Spelman's  Glossary.  497  ;  3  Keble,  32  ;  Blunt's  Tenures,  47  ;  Dyer, 
285;  Hob.  14S  ;  Brady's  History  of  Boroughs.  Lady  Packington  was 
relieving  officer  at  Aylesbury  ;  and  ihe  famous  Countess  of  Pembroke, 
being  hereditary  sheriff  of  Westmoreland,  attended  the  judges  in  that 
capacity  at  the  assizes.  , 
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CHAP. 
XXVI. 


Other  im- 
portant 
points  de- 
cided by 
him. 


Trials  of 
the  rebels 
at  St.  Mar- 


The  Puisnies  concurring,  judgment  was  given  in 
her  favor.' 

I  do  not  find  any  other  cases  which  came  before 
him  in  the  King's  Bench  so  fully  reported,  but,  from 
short  notes  in  Strange,  we  find  that  he  decided  several 
important  points — as  that  "it  is  a  misdemeanor  to  take 
a  young  lady  out  of  the  care  of  a  guardian  appointed 
by  the  Court  of  Chancery,  and  to  marry  her,  although 
she  goes  away  voluntarily;"^  that  "it  is  a  misdemeanor 
to  keep  gunpowder  where  it  may  be  dangerous  to  the 
King's  subjects ; "  ^  that  "  it  is  actionable  to  say  of  a 
justice  of  the  peace,  in  the  execution  of  his  office,  that 
he  is  a  rogue;"*  that  "at  common  law  a  factor,  although 
empowered  to  sell,  cannot  pledge  the  goods  consigned 
to  his  care;"^  that  "if  a  ship,  insured  in  time  of  war 
against  all  perils  except  capture,  sails  on  the  vo3'age 
and  is  never  heard  of,  it  shall  be  presumed  that  she 
foundered  at  sea,  so  as  to  make  the  underwriters  lia- 
ble;"' that  "an  action  lies  for  keeping  a  dog,  known 
by  his  master  to  be  accustomed  to  bite  men,  whereby 
the  plaintiff  was  bitten,  although  the  damage  arose 
from  the  plaintiff  having  accidentally  trod  upon  the 
dog's  toes  ;  " ''  and  "  that  a  pardon  being  pleaded  to  an 
indictment  for  murder,  after  a  special  verdict  found, 
the  prisoner  is  entitled  to  be  discharged  without 
finding  sureties  to  abide  an  appeal  by  the  heir  of  the 
deceased."  * 

Lord  Chief  Justice  Lee  presided  at  the  special 
commission  which  sat  for  the  trial  of  those  who  had 
taken  part  in  the  rebellion  of  1745.  Under  an  act  of 
parliament  which  authorized  the  Government  to  prose- 

1.  2  Str.  1 114.  Same  Case,  MS.  Taking  the  converse  of  Lee's  rule, 
a  woman  may  be  a  Director  of  the  East  India  Company,  as  she  is  entitled 
to  vote  for  that  office. 

2.  J?ex  V.  Lord  Ossulston,  2  Str.  1 107. 

3.  Rex  V.   Taylor,  2  Str.  1167.  4.  Kent  v.  Pocock,  2  Str.  1168. 
5.  Pattersony.  Task,  2  Str.  1178.     6.   Green  v.  Brown,  2  Str.  1199. 

7.   Smith  V.  Polak,  2  Str.  1264.         S.   Rex  v.  Chetwynd,  18  St.  Tr.  289. 
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cute  them  in  any  county  in  England,  a  Court,  attended    xxvf 
by  all  the  Judges,  assembled  at  St.  Margaret's  Hill,  in  juiy,  1746. 
the  borough  of  Southwark.     Most  of  those  who  were 
to  be  tried  had  been  engaged  in  the  siege  of  Carlisle, 
and  had   surrendered  to   the   Duke   of  Cumberland.' 
The  charge  to  the  grand  jury  was  given  by  Lee,  who^"''' 
fully  explained  to  them   how  they,  in   Surrc}',  came  ^i'* s"'"' 
to  have  cognizance  of  offences  committed  in  a  distant 
part  of  the   kingdom,  and   laid    down    to    them   very 
distinctly  the  doctrine  of  compassing  the  King's  death 
and  of  levying  war  against  him. 

The  indictments  found  against  the  Earls  of  Kil- 
marnock^ and  Cromartie,  and   Lord   Balmerino,'  were 

1.  William  Augustus,  Duke  of  Cumberland,  third  son  of  George  II.  of 
England,  born  April  15,  1721,  died  at  Windsor,  Oct.  31,  1765.  He  was 
wounded  at  the  battle  of  Dettingen  in  1743,  and  in  1745  he  received  the 
command  of  the  allied  army,  and  fought  the  battle  of  Fontenoy  against 
Marshal  Sa.\e,  in  which  the  French  were  victorious.  He  was  ne.\t  sent 
against  the  Pretender  in  Scotland,  whom  he  overthrew  at  the  battle  of 
Culloden  ;  but  the  glory  of  this  victory  was  stained  by  the  cruelties  and 
excesses  of  the  victors.  He  was  afterwards  appointed  by  the  King 
commander-in-chief  of  the  British  army,  and  sent  to  the  Netherlands  ; 
was  defeated  at  Lafeldt  by  Marshal  Saxe  in  1747,  and  gained  no  advan- 
tages in  this  war,  which  was  terminated  by  the  Peace  of  Aix-la-Chapelle. 
At  the  commencement  of  the  Seven  Years'  War  the  Duke  of  Cumberland 
was  despatched  to  Germany,  when  the  victory  of  Marshal  d'Estrfees  at 
Hastenbeck  forced  him  to  the  convention  of  Closter  Seven  (1757),  by 
which  the  English  army,  40,000  strong,  was  disarmed  and  disbanded,  and 
Hanover  was  placed  at  the  mercy  of  the  French,  who  ravaged  it  at  their 
will.  On  his  return  to  England  the  King  was  so  dissatisfied  that  the 
Duke  threw  up  his  appointments  and  was  never  again  invited  to  take 
office. — -•////.  Ennyc.y  vol.  v.  p.  56S. 

2.  William  Boyd,  fourth  Earl  of  Kilmarnock,  a  Scottish  nobleman, 
born  1704.  Having  joined  the  Pretender's  standard  in  1745,  he  displayed 
considerable  courage  till  the  fatal  battle  of  Culloden,  when,  finding  it 
impossible  to  escape,  he  surrendered  himself  prisoner  to  the  King's 
troops.  He  was  found  guilty  of  high  treason,  and  beheaded  on  Tower 
Hill,  Aug.  iS,  llJft.—Conper's  Biog.  Did. 

3.  Arthur  Elphinstone,  Lord  Balmerino  (i.  16S8,  d.  1746),  was  a  noted 
Jacobite.  He  early  entered  the  army,  and  held  command  of  a  company 
of  foot  in  Lord  Shannon's  regiment  under  Queen  Anne  ;  but  on  the 
accession  of  George  I.  he  resigned  his  commission.  Elphinstone  took 
part  in  the  Jacobite  rebellion  of  171;,  and  fought  at  the  battle  of  Sheriff- 
muir.  He  escaped  to  France  and  served  in  the  French  army  until  1733. 
He  was  one  of  the  first  to  repair  to  the  Young  Pretender's  standard  in 
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CHAP,    immediately   removed   by  certiorari  to  the   House   of 
Peers, — but  those  against  commoners  were  proceeded 
with  before  Surrey  juries  as  expeditiously  as  the  forms 
of  law  would  permit. 
A.D.  1746.         The  first  case  taken  was  that  of  Colonel   Francis 
Townfey's  Townlcy,  the   representative   of  an  ancient  family  in 
^^'         Lancashire,    who,    entering   the    French    service,    had 
distinguished   himself    much   at  the    siege  of  Philips- 
burgh  and  on  various  other  occasions,  and  who  still 
held  a  commission  from  the  King  of  France  when  he 
joined  the  army  of  the  Pretender.^     He  set  up  two 

1745,  and  at  once  became  colonel,  and  captain,  of  the  second  troop  of 
Charles  Edward's  life-guards.  Early  in  1746  he  succeeded  to  the  title 
of  Balmerino  on  the  death  of  his  brother.  Taken  prisoner  at  the  battle  of 
Culloden  he  was  tried  for  high  treason  before  the  Lord  High  Steward's 
Court  in  Westminster  Hall,  found  guilty,  and  executed.  He  maintained 
his  principles  to  the  end,  and  his  last  words  were,  "God  bless  King 
James." — I.o-v  and  Pulling' s  Diet,  of  Eng.  Hist. 

I.  Charles  Edward,  commonly  called  The  Young  P retender ,  vi&s  horn 
at  Rome  Dec.  31,  1720,  and  died  at  Florence  Jan.  31,  1788.  He  was  the 
eldest  son  of  James,  who,  by  his  adherents,  was  designated  as  the  third 
King  of  England  of  that  name.  On  July  16,  1745,  he  landed  on  the  coast 
of  Lochaber,  in  Scotland,  and  at  Perth  published  a  manifesto,  containing  a 
declaration  of  his  claims  to  the  English  throne.  About  1,500  Highlanders 
joined  his  standard,  at  the  head  of  whom  he  marched  to  Edinburgh  ;  but 
though  he  took  the  city  the  castle  resisted  his  efforts.  Sir  John  Cope 
now  hastened  against  the  young  adventurer,  who  encountered  him  at 
Preston  Pans,  and  defeated  him.  This  advantage  inspirited  the  insur- 
gents, and  increased  their  numbers  to  such  a  degree  that  they  made  an 
irruption  into  England  and  invested  Carlisle,  which  surrendered  in  less 
than  thret;  days.  From  thence  Charles  advanced  to  Penrith,  and  pushed 
on  as  far  as  Manchester,  where  he  established  his  headquarters,  and  was 
joined  by  about  200  English  under  Colonel  Towniey.  Thence  he  pursued 
his  course  to  Derby,  with  the  intention  of  going  by  the  way  of  Chester 
into  Wales,  where  he  expected  to  be  joined  by  a  number  of  his  partisans. 
This  intention,  however,  was  overruled  ;  nor  did  he,  as  he  might  have 
done,  match  towards  London,  where  he  had  many  adherents  who  would 
have  welcomed  his  approach.  Instead  of  this  he  wasted  his  time,  and  on 
hearing  of  the  arrival  of  che  Duke  of  Cumberland  made  a  precipitate 
retreat  into  Scotland,  where,  on  the  28th  of  January,  he  defeated  the 
royalists  under  General  Hawley,  at  Falkirk.  The  elation,  however,  pro- 
duced by  this  advantage  was  of  short  duration,  for,  April  16,  1746,  the 
representative  of  the  house  of  Stuart  and  that  of  the  reigning  family 
encountered  each  other  on  the  plains  of  Culloden,  near  Inverness.  The 
battle  began  about  noon,  when  the  English  artillery  did  terrible  e.xecution 
among  the  Highlanders,  who  fought  with  desperation,  but,  being  unsup 
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defences.  Tlic  tirst  was,  tliat  he  ought  to  be  treated  ?^yj- 
as  a  prisoner  of  war  and  not  as  a  traitor,  for  he  had 
acted  under  the  authority  of  a  foreign  sovereign,  who 
was  making  open  war  against  the  Crown  of  Great 
Britain, — therefore,  instead  of  being  executed  for  high 
treason,  he  was  entitled  to  be  exchanged  under  the 
cartel  lately  established  between  the  two  countries, 
according  to  the  usages  of  honorable  hostilities.  2dly : 
At  all  events,  if  he  were  still  liable  to  be  treated  as  an 
English  subject,  he  claimed  the  benefit  of  the  articles 
of  the  capitulation  of  Carlisle,  signed  by  the  Duke  of 
Cumberland,  engaging  that,  on  the  surrender  of  the 
cit)',  the  prisoners  taken  in  arms  "  shall  not  be  put  to 
the  sword,  but  be  reserved  for  the  King's  pleasure," — 
amounting,  as  he  contended,  to  a  solemn  pledge  that 
their  lives  should  be  spared,  and,  therefore,  barring 
any  capital  proceedings  against  them. 

-Lee,  C.  J.  :  "  Neither  defence  can  avail:   i.  The  prisoner  is  Lee's 
a  native-born  subject  of  this  realm,  and  cannot  free  himself  from  Towniey°3 
the  allegiance  whicli  he  owes  to  his  own  sovereign  by  entering  J"'°  ^^' 
into  the  service  of  a  foreign  state.     Our  law  says,  Nemo  potest 
exuere  palriam. '     The  very  fact  relied  upon  that  the  prisoner  is 
in  the  service  of  France,  a  country  with  which  we  are  now  at 
war,  is  an  adherence  to  the  King's  enemies,  and  an  overt  act  of 
high  treason.      2.   The  second  defence  we  could  give  no  effect 
to  here,  and  it  could  only  be  made  the  foundation  of  an  appeal 
to  the  Crown  to  withdraw  a  prosecution  which  ought  not  to 
have  been    instituted  ;    but,  as  it  has  been  brought  forward,  I 
think  I  am  bound  to  say  that,  in  my  opinion,  there  is  no  foun- 
dation for  it  in  reason,  justice,  or  honor.     The  only  fair  meaning 

ported  by  the  French,  were  completely  ovenhrown.  The  slaughter  was 
dreadful,  and,  to  the  disgrace  of  the  victor,  many  of  the  Scotch  were 
butchered  in  cold  blood.  Charles  Edward  escaped  with  great  difficulty, 
and,  after  wandering  from  place  to  place  about  five  months,  got  on  board 
a  privateer,  which  conveved  him  to  France,  from  whence,  at  the  peace,  he 
was  obliged  to  go  to  Rome,  where  he  married  the  Princess  Stolberg. 
In  1759  he  visited  London  in  disguise,  but  ministers  and  the  King  knew 
of  his  arrival,  though  they  prudently  took  no  notice  of  it.  He  left  a 
daughter,  called  the  Princess  of  Albany. — Cooper's  Biog.  Diet. 

I.   "  No  one  can  free  himself  from  his  allegiance  to  his  country." 
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An  execu- 
tion for 
high 
treason. 


CHAP,  of  the  words  relied  upon  is,  that  the  prisoners  should  not  imme- 
diately be  put  to  death  by  martial  law  as  rebels  taken  in  arms, 
but  should  have  the  benefit  of  a  fair  trial  according  to  our 
humane  forms  of  procedure  before  the  Judges  of  the  land."' 

The  prisoner  was,  of  course,  found  guilty;  and,  to 
show  the  customs  and  feelings  of  Englishmen  in  the 
middle  of  the  last  century,  I  add  a  short  contempora- 
neous account  of  his  execution,  which  was  read  then 
without  any  wonder  or  any  disapprobation :  "  After  he 
had  hung  six  minutes  he  was  cut  down,  and,  having  life 
in  him  as  he  lay  upon  the  block  to  be  quartered,  the 
executioner  gave  him  several  blows  on  his  breast, 
which  not  having  the  effect  designed,  he  immediately 
cut  his  throat;  after  which  he  took  his  head  off;  then 
ripped  him  open,  and  took  out  his  bowels  and  heart, 
and  threw  them  into  a  fire,  which  consumed  them; 
then  he  slashed  his  four  quarters,  and  put  them  with 
the  head  into  a  coffin,  and  they  were  carried  to  the 
new  jail  in  Southwark,  where  they  were  deposited 
till  August  2,  when  his  head  was  put  upon  Temple  Bar, 
and  his  body  and  liinbs  suffered  to  be  buried."  Chief 
Justice  Lee,  and  five  other  Judges,  in  the  discharge  of 
their  duty  signed  the  warrant  by  which  these  revolting 
cruelties  were  authorized.* 

The  next  trial  in  which  any  question  of  law  arose 
was  that  of  Alexander  M'Groivther,  a  lieutenant  in  the 
Duke  of  Perth's  regiment,  which  had  formed  a  part  of 
the  Pretender's  army.  The  prisoner  stated,  by  way  of 
defence,  "  that  he  was  a  vassal  of  the  Duke  of  Perth ; 
that  he  was  bound  to  obey  the  orders  of  his  superior ; 
that,  nevertheless,  having  refused  to  do  so,  the  Duke 
of    Perth    had    threatened   to   burn   his   house  to    the 


M'Grow- 
ther'sCase, 


1.  A  mighty  small  benefit,  certainly  ;  as,  if  tried  for  treason,  they 
could  not  have  the  remotest  chance  of  escape,  and  it  would  have  been 
better  for  them  to  have  been  shot,  than  hanged,  embowelled  while  yet 
alive,  beheaded,  and  quartered. 

2.  iS  St.  Tr.  329-352. 
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fjround,  and  to  lay  waste  all  that  belonged  to  him,  if  ^yj'- 
he  would  not  enter  into  the  rebellion."  He  accord- 
ingly called  four  witnesses,  who  deposed  to  those 
threats,  adding  "  that  the  Duke's  men  had  begun  to 
bind  him  with  cords  before  he  enlisted  ;  that  he  yielded, 
to  save  himself  from  ruin ;  and  that  by  the  custom  of 
the  country  the  vassal  is  considered  bound  to  execute 
the  orders  of  his  superior,  whatever  they  may  be." 

Lee,  C. /.  ■■  "We  cannot  hear  of  any  such  custom.  The  fn^n|  up"' 
King's  subjects  owe  allegiance  to  the  King  alone,  and  are  bound 
only  to  obe)'  the  law.  There  is  not,  nor  ever  was,  any  tenure 
which  obliges  tenants  to  follow  their  lords  into  rebellion.  And 
as  to  the  matter  of  force,  the  fear  of  having  houses  burnt  or 
goods  spoilt,  or  a  slight  injury  to  the  person,  is  no  e.xcuse  in 
the  eye  of  the  law  for  joining  and  marching  with  rebels.  The 
only  force  that  e.\cuses  is,  a  force  leading  to  present  fear  of 
death,  and  this  force  and  fear  must  continue  all  the  time  the 
party  remains  with  the  rebels.  It  is  incumbent  on  every  man 
who  makes  force  his  defence,  to  show  an  actual  overruling  force, 
and  that  he  quitted  the  service  of  the  rebels  as  soon  as  he  could, 
— according  to  the  rule  laid  down  in  Oldcaslle's  Case,  i  Hale, 
50,  that  the  prisoner  joined  pro  titnore  mortis  el  recessit  quam  cilo 
potuit.^  But  here  the  prisoner  pretends  to  prove  force  only  on 
the  8th  of  August,  and  he  continued  with  the  rebels  and  bore  a 
commission  in  their  army  till  the  surrender  of  Carlisle  on  the 
30th  of  December. " 

The  jurv,  without  going  from  the  bar,  found  a 
verdict  of  guilty.  This  prisoner,  however,  was  re- 
prieved and  afterwards  pardoned.^ 

Alexander    Kinloch   and    Charles    Kinloch    having  lochs' 


1.  "  On  fear  of  death,  and  left  as  soon  as  he  was  able." 

2.  Foster  says  :  "  Many  of  the  Scotch  prisoners  made  the  like  defence, 
and  the  same  directions  in  point  of  law  were  given.  The  matter  of  fact, 
whether  force  or  no  force,  and  how  long  that  force  continued,  with  every 
circumstance  tending  to  show  the  practicability  or  impracticability  of  an 
escape,  was  left  to  the  jury  on  the  whole  evidence."  (Foster,  ch.  ii.  s.  8  ; 
East's  Pleas  of  the  Crown,  ch.  ii.  s.  15  ;  iS  St.  Tr.  391-394.)  See  like- 
wise the  trial  of  Fergus  M'lvor  and  Evan  Dhu  M'Combick,  which  took 
place  at  Carlisle  a  few  weeks  after.     (3  Waverley,  300.) 
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xxvT'  pl^^*^^*^  twt  guilty, — after  their  trial  upon  this  plea  had 
The  Kin-  begun,  insisted  that  they  were  entitled  to  be  acquitted, 
Case,  con-  becausc  they  were  native-born  Scotchmen,  and  by  the 
articles  of  union  between  Scotland  and  England  Scot- 
land was  to  retain  her  own  laws,  so  that  they  ought  to 
be  tried  by  the  Court  of  Justiciary  in  Scotland.  The 
Judges  ruled  that  this  objection,  if  well  founded,  could 
onl}'  be  taken  advantage  of  by  plea  in  abatement  to  the 
jurisdiction  of  the  Court ;  and,  in  favor  of  life,  they 
allowed  the  jury  to  be  discharged,  the  plea  of  not  guilty 
to  be  withdrawn,  and  the  plea  in  abatement  to  be 
substituted  for  it.  To  this  the  Attorney  General  de- 
murred, and  the  point  was  argued  at  great  length  : 

Lee,  C. /. :  ■'  We  are  all  of  opinion  that  the  birth,  residence, 
and  apprehension  of  the  prisoners  in  Scotland  are  facts  perfectly 
immaterial  in  the  present  case.  So  it  would  have  been  even  at 
common  law  ;  for  at  common  law  every  man  is  triable,  not 
where  he  was  born,  resided,  or  was  apprehended,  but  where  the 
offence  was  committed.  Moreover,  we  are  now  sitting  under  a 
special  act  of  parliament  which  gives  us  jurisdiction  in  all 
treasons  without  any  distinction  of  persons  or  localities." 

The  plea  in  abatement  being  overruled,  the  prison- 
ers again  pleaded  not  giiilty ;  and,  being  tried  by 
another  jury,  were  convicted  on  clear  evidence,  for  they 
had  taken  a  verv  active  part  in  the  Pretender's  inva- 
sion of  England.  But  they  moved,  in  arrest  of  judg- 
ment, that  the  conviction  was  unlawful,  as  the  Court 
had  no  power,  even  with  their  consent  and  at  their 
request,  to  discharge  the  first  jury ;  and  that  being 
once  given  in  charge  to  that  jurv,  the}'  could  not 
lawfully  be  tried  by  any  other.  When  the  question 
was  argued  before  the  twelve  Judges,  the  counsel  for 
the  prisoners  gave  instances  in  which  the  assumed 
power  of  discharging  the  jury,  after  the  commence- 
ment of  the  trial,  had  been  abused  to  the  oppression  of 
the  subject ;  and  relied  upon  a  dictum  of  Lord  Holt, 
that  "in  criminal  cases  a  juror  cannot  be  withdrawn 
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but  by  consent,  and  in  capital  cases  it  cannot  be  done    '^"'^''• 
even  witli  consent."  The  Kin- 

lochs^ 

Lee,  C.J.:  "With  the  exception  of  m_v  brother  Wright,  we  ^^'^'/''"' 
are  all  of  opinion  that  the  conviction  is  regular,  and  that  sen- 
tence of  death  must  be  passed  upon  the  prisoners.  The  rule  that  a 
trial  once  begun  must  proceed  to  a  conclusion  before  the  same 
jury,  cannot  bind  in  cases  where  it  would  be  productive  of  mani- 
fest injustice  or  great  hardship  to  the  prisoner.  In  the  present 
case,  the  objection  urged  by  the  prisoners  of  our  want  of  juris- 
diction might  have  turned  out  to  be  well  founded  ;  but  it  could 
not  have  been  taken  advantage  of  under  the  plea  of  not  guilty. 
Liberty  was  therefore  given  to  them  to  withdraw  that  plea. 
When  withdrawn,  the  jury  had  no  issue  to  try,  and  must  there- 
fore of  course  be  discharged.  Consequently  they  have  no  right 
to  complain  of  that  w'hich  was  a  necessary  consequence  of  an 
indulgence  shown  them  by  the  Court.  The  authority  of  Lord 
Holt  is  high  ;  but  Lord  Hale  says,  '  In  case  a  man  in  a  frenzy 
happen  by  some  oversight  lo  plead  to  his  indictment,  and  put 
himself  upon  his  trial,  and  it  appeareth  to  the  Court  upon  his 
trial  that  he  is  mad,  the  judge  in  discretion  may  discharge  the 
jury,  and  remit  him  to  jail,  to  be  tried  after  the  recovery  of  his 
understanding.'"  Wright,  J.:  "I  admit  that  the  discharging 
of  the  jury  in  the  present  case  was  an  instance  of  great  indulgence 
to  the  prisoners  ;  but  I  think  it  is  safer  to  adhere  to  a  general 
rule,  than  on  any  account  to  establish  a  power  in  judges  which 
has  been  grossly  abused  and  may  be  again.  The  policy  of  the 
law  of  England,  and,  indeed,  the  true  principles  of  all  govern- 
ment, will  rather  suffer  many  private  inconveniences  than  intro- 
duce one  public  mischief  I  consider  the  trial  by  the  same  jury 
which  is  sworn  and  charged  with  the  prisoner  as  part  of  the //« 
publicum,  as  a  sacred  deposituvi  committed  to  the  judges  which 
they  ought  to  deliver  down  inviolate  to  posterity." 

The  usual  sentence  in  cases  of  high  treason  was 
accordingly  passed  upon  the  prisoners,  but  the  dif- 
ference of  opinion  in  the  Court  saved  their  lives, 
and  they  were  pardoned  on  condition  of  being  sent 
abroad.* 

The  last  trial  under  this  special   commission  was 

I.  :8  St.  Jr.  395-416. 
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CHAP,    that  of  Sir  John  Wedderburn.     The  Government  had 
Sir  John     resolvcd  to  make  an  example  of  a  non-combatant,  and 
burn's        indicted  him  for  high  treason,  although  he   had  not 
mounted  the  white  cockade,  and  he  never  carried  any 
arms  but  a  small  sword,  then  worn  by  every  private 
gentleman.     But  it  was  proved  that  he  accepted  the 
appointment,  under  the  Pretender,  of  collector  of  ex- 
cise, and  that  accordingly  he  did  collect  the  excise  in 
several  places  where  the  rebel  army  lay.     His  counsel 
objected  that  this  evidence  did   not  support  the  in- 
dictment ;   but  Lord  Chief  Justice  Lee  declared  the 
opinion  of  all  the  Judges,  that  collecting   money  for 
rebels  is  an  overt  act  of  high  treason.     The  prisoner 
was  convicted,  and  executed  as  a  traitor  on  Kenning- 
ton  Common.' 
Lee's  part         When  the  rebel  peers  were  tried  before  the  House 
of  the  rebel  of   Lords,  Chief  Justice   Lee   and   the   other  Judges 

peers  be-  . 

fore  the  attended  as  assessors,  but  only  one  pomt  ot  law 
was  referred  to  them, — "whether  the  dates  given  to 
the  overt  acts  of  treason  in  the  indictment  were 
material  ? " — and  Lee,  as  the  organ  of  his  brethren, 
explained  to  the  astonished  Scotch  this  mystery  of 
English  procedure,  that  "  time  and  place  must  be  laid 
in  the  indictment  with  certainty,  but  that  evidence 
may  be  admitted  to  prove  the  offence  to  have  been 
committed  at  any  other  time  or  any  other  place  within 
the  same  county."  ^ 

Lord  Chief  Justice   Lee,  notwithstanding   his   de- 


1.  i8  St.  Tr.  425.  When  a  boy  I  knew  his  son,  who  was  called  Sir  John 
Wedderburn,  although  the  baronetcy  had  been  forfeited  by  the  attainder. 
He  too  had  been  "  out  in  the  '45,"  and  he  told  very  marvellous  stories  of 

his  adventures. Kennington  Common  was   an  enclosure  comprising 

some  twenty  acres  in  Lambeth,  London,  once  celebrated  as  a  place  of 
gathering  for  pugilists  and  also  itinerant  preachers,  and  memorable  as  the 
scene  of  nhe  great  Chartist  meeting  in  1S4S.  It  has  now  been  converted 
into  a  park.  VVhitefield  used  to  preach  here  to  great  crowds  of  people. 
■ —  Wheeler  s  Familiar  Allusions. 

2.  18  St.  Tr.  442-858. 


Lords. 
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Icclivc  elocution  and  very  limited  acquirements,  got  ^^}X- 
on  pretty  well  in  the  discharge  of  the  duties  of  his  a.d.  1752. 
high  office,  till  he  broke  down  in  the  trial  of  a  prose- fe'f "of 
cution  for  libel  ordered  by  the  House  of  Commons  ;tice"Lee"fn 
after  which  he  lost  all  authority,  and  experienced  con- fiber  °' 
stant  mortification.  William  Owen,  a  b(Joksellcr,  hav- 
ing published  a  pamphlet  which  severely  and  justly 
censured  the  conduct  of  the  House  of  Commons 
in  committuig  to  Newgate  the  Honorable  Alexander 
Murray  because  he  refused  to  fall  down  on  his  knees 
before  them,  an  address  to  the  Cr(,)wn  was  carried, 
with  a  foolish  unanimity,  that  the  Attorney  General 
should  be  directed  to  prosecute  the  publisher.  Sir 
Dudley  Ryder  accordingly  filed  a  criminal  informa- 
tion against  Owen,  and,  at  the  trial,  insisted  that  he 
was  entitled  to  a  verdict  of  guilty  on  merely  proving 
that  a  copy  of  the  pamphlet  had  been  sold  by  the 
defendant.  But  he  was  encountered  by  Pratt  (son  of 
the  Chief,  and  afterwards  Lord  Camden),  who  strenu- 
ously insisted  that  as,  in  an  indictment  for  an  assault 
with  intent  to  ravish,  the  intention  must  be  proved,  or 
there  must  be  an  acquittal,  so  here  the  jury  must  con- 
sider whether  the  intention  of  the  writer  was  to  defame 
the  representatives  of  the  people,  or,  by  exposing  and 
correcting  their  errors,  to  render  them  more  respect- 
able and  useful  ? 

The  Chief  Justice  was  much  shocked  by  this  doc- 
trine, but  he  had  not  the  art  which  enabled  Lord 
Raymond  to  combat  it  successfully,  and  which  was 
afterwards  exhibited  more  strikingly  by  Lord  Mans- 
field against  the  publishers  of  Junius.  In  summing  His  sum- 
up,  without  attempting  to  take  off  the  effect  of  the'"'°^"P- 
popular  arguments  urged  for  the  defendant,  he  dryly 
said,  "The  publication  of  the  pamphlet  being  thus 
proved,  and,  indeed,  not  being  denied  by  the  defend- 
ant, I  am  of  opinion  that  you  are  bound  to  find  him 
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Six\n  S'^^^^y-  I  have  ever  supported  the  principles  of  liberty 
established  at  the  Revolution,  but  I  must  keep  juries 
to  questions  of  fact.'  Whether  the  pamphlet  be  a 
libel,  is  matter  of  law ;  if  it  be  not,  the  defendant 
might  have  demurred  to  the  information,  or  ma}', 
after  your  verdict  of  guilty,  move  in  arrest  of  judg- 
ment or  bring  a  writ  of  error."  The  jur}-  withdrew, 
and  when  they  returned,  after  having  been  absent  two 
hours,  the  following  scene  was  enacted : 


Scene  on 
the  retun 
of  the  jury. 


A.D.  1753. 
Effect  on 
Lee's 
position. 


Clerk  of  the  Court:  "Gentlemen  of  the  jury,  are  you  agreed 
on  your  verdict .?  Is  the  defendant  guilty  or  not  guilty  ? " 
Foreman  :  ' '  Guilty  !  "  Chief  fustice  :  ' '  You  could  not  do 
otherwise."  Jurymen  .•  "No  !  no  !  my  Lord  !  it  is  all  a  mistake, 
— we  say  Not  Guilty."  Foreman  :  "Yes,  my  Lord,  it  was  a 
mistake  ;  I  meant  to  say  Not  Guilty."  Bystanders  :  "  Huzza  ! 
Huzza  !  !  Huzza  !  !  !  "  Attorney  General :  "My  Lord,  this  must 
not  be  ;  I  insist  on  the  jury  being  called  back  and  asked  their 
opinion  upon  the  only  question  submitted  to  them."  Chief 
Justice:  "Gentlemen  of  the  jury,  do  you  think  the  evidence  laid 
before  you  of  Owen's  publishing  the  book  by  selling  it  is  not 
sufficient  to  convince  you  that  the  said  Owen  did  sell  this 
book  ?  "  Foreman  :  ' '  Not  Guilty-  !  my  Lord  ;  Not  Guilty  ! " 
Juryman:  "Yes,  my  Lord,  that  is  our  verdict,  and  so  we  say 
all."     The  rest  of  the  Jury  .•  "  So  we  say  all,  so  we  say  all." 

There  was  a  prodigious  shout  of  applause  in  Guild- 
hall, and  at  night  there  were  bonfires  in  the  streets  to 
celebrate  the  triumph  over  an  unpopular  House  of 
Commons.^ 

A  degree  of  ridicule  was  now  attached  to  Lee's 
name,  and  he  found  his  position  very  uncomfortable ; 
for  not  only  would  juries  often  find  verdicts  contrary 
to  his  direction,  but  the  bar  paid  little  deference  to 
him,  and  even  his  Piiisnics  were  too  apt  to  show  that 
thev  considered  themselves  his  betters. 


1.  I  am  surprised  he  did  not  inform  them  that  "he  came  in  with  King 
William,  and  therefore  had  always  been  a  good  Whig." 

2.  iS  St.  Tr,  1203  ;  post.  Life  of  Sir  Dudley  Ryder. 
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Some  legal  chroniclers,  not  familiar  with  official  ^xnT' 
usages,  have  said  that  under  these  circumstances, 
like  his  predecessors  in  the  reigns  of  Charles  I.  and 
James  I.,  he  meant  to  quit  law  for  politics,  and  that  he 
accepted  the  office  of  Chancellor  of  the  Exchequer. 
This  fact  is  literally  true.     The  seals  of  Chancellor  of  Chief  jus- 

■'  ^  lice  Lee 

the  Exchequer  were  indeed  handed    over  to  him   on  Chancellor. 

'  ...  of  (he  Kx- 

the  3d  of  March,  1754,  and  they  remained  in  his  pos-chequer. 
session  till  within  a  few  days  of  his  death.     He  was  1754- 
appointed,  however,  only  under  the  immemorial  cus- 
tom  that   when   the   office    of  Chancellor   of   the   Ex- 
chequer  suddenly    becomes   vacant,   and   a   difficulty 
arises   about  effectively"  filling  it  up,  it  is   nominally 
held   ad  interim   by  the  Chief  Justice  of  the   King's 
Bench  for  the  time  being,  who  does  the  formal  acts 
necessary-    for   the    progress    of   business    in   the    Ex- 
chequer.    On  the  sudden  death  of  Mr.  Pelham,'  Lord 
Chief  Justice  Lee  held  the  seals  of  Chancellor  of  the 
Exchequer  till  the  nomination  of  Mr.  Legge ;    but  in 
this  capacity  he  never  did  anything  more  than  sign  his."'^"°'''' 
name  or  seal  a  writ,  and  the  Duke  of  Newcastle  had"^^?^"*?- 
as    little   thought   of    introducing    him    into   the    new 


I.  Thomas  Pelham,  Duke  of  Newcastle,  an  English  Whig  minister  of 
state,  born  in  1693,  was  the  eldest  son  of  Sir  Thomas  Pelham,  of  Sussex. 
His  mother  was  the  sister  of  John  Hollis,  Duke  of  Newcastle,  who,  dying 
in  1711,  left  a  princely  fortune  to  the  subject  of  this  article.  In  1715  he 
was  created  Duke  of  Newcastle,  and  in  1724  appointed  Secretary  of  State. 
In  1754  he  was  promoted  10  the  office  of  First  Lord  of  the  Treasury,  or 
Premier,  which  was  then  vacated  by  the  death  of  his  brother,  Henry  Pel- 
ham. He  resigned  reluctantly  in  November,  1756,  and,  after  a  minis- 
terial crisis,  formed  a  coalition  with  Pitt,  and  was  again  Prime  Minister, 
or  coordinate  chief  minister,  from  1757  until  May,  1762,  when  Lord  Bute 
became  Premier.  "  His  love  of  influence,"  says  Macaulay,  in  his  review 
of  "  Walpole's  Letters  to  Horace  Mann,"  "  was  so  intense  a  passion  that 
it  supplied  the  place  of  talents,  that  it  inspired  even  fatuity  with  cunning. 
.  .  .  All  the  able  men  of  his  time  ridiculed  him  as  a  dunce,  a  driveller,  a 
child  who  never  knew  his  own  mind  for  an  hour  together  ;  and  he  over- 
reached them  all  round."  He  died,  without  issue,  in  176S,  when  the  title 
passed  to  Henry  Clinton,  E^rl  of  Lincoln,  who  had  married  a  daughter 
and  heiress  of  Henry  Pelham. —  Thomas'  Biog.  Diet. 
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?HAP-    Cabinet    as    of    makina;-    him    Archbishop    of    Canter- 
XXVI.  ^  ^ 

bui"\'.' 

The  time  was  at  hand  when  Lee  was  to  be  freed 
from  the  irksomeness  of  his  position  by  being  trans- 
ferred  to   a   better   world.      His   health    and    spirits 
having  been  some  time  declining,  on  the  evening  of 
Wednesday,  the  3d  of  April,  1754,  he  was  struck  with 
apoplexy,  and,  early  in  the  morning  of   Mondaj-,  the 
His  death.  8th  of  the  Same  month,  he  expired,  in  the  sixty-sixth 
1754-   '      year   of   his   age,    and    the   seventeenth    of   his   Chief 
Justiceship.     He    was   buried    at    Hartwell,    where    a 
handsome  monument  has  been  erected  to  his  memory. 
His  diary  There  have  been  recently  given  to  the  world  very 

nacs.  copious  extracts  from  a  sort  of  diary  that  he  kept, 
under  the  title  of  "  Miscellanea,"  and  from  entries 
made  by  him  in  a  succession  of  almanacs  which  he 
carefully  preserved  ; '  but  these  are  perused  with  much 
disappointment.  They  might  have  contained  some 
lively  sketches  of  his  own  adventures,  and  some  amus- 
ing anecdotes  of  his  contemporaries,  although  we 
could  not  have  expected  in  them  much  profundity  of 
thought  or  brilliancy  of  fancy  ;  but  they  consist  chiefly 
of  legal  antiquities  with  which  almost  ever}'  one  is 
quite  familiar,  and  of  dull  observations  on  dull  books 
which  he  had  read.'      He  seems  to  have  been  a  be- 

1.  One  learned  author  has  even  suggested  that  the  fact  of  Lee  "  filling 
the  ofBce  of  Chancellor  of  the  Exchequer  as  well  as  of  Chief  Justice 
might  have  been  the  reason  of  his  remaining  a  Commoner  ;"' — as  if  he 
had  been  in  the  habit  of  opening  the  Budget  in  the  House  of  Commons. 
(Harris's  Life  of  Lord  Hardwicke,  iii.  517.) 

2.  Law  Magazine,  xxxviii.  217.  xxxix.  62. 

3.  There  are  some  historical  notices  likewise,  showing  that  my  Lord 
Chief  Justice  was  very  little  acquainted  with  events  which  had  happened 
before  his  own  birth  and  f/iir  coming  in  of  King  William;  e.g.:  "It 
appears  by  the  letters  of  D'Estrade  that  Lord  Clarendon  advised  the  sale 
of  Dunkirk,  and  that  Lord  Clarendon  was  also  extremely  averse  to  the 
Presbyterians,  who  by  that  history  appear  to  have  behaved  very  well,  and 
to  have  been  for  the  Restoration."  He  thinks  it  was  unknown,  before 
the  publication  of  these  letters,  that  Lord  Clarendon  had  anything  to  do 
with  the  sale  of  Dunkirk,  or  behaved  with  ingratitude  and  bad  faith  to  the 
Presbyterians. 
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liever  in  the  old  theory  of  medicine  founded  on  radical  ^]^.- 
heat  and  radical  vioisture,  and  to  have  paid  great  atten-  His  diary 
tion  to  the  directions  of  almanac-makers  respecting  nacs^■'on- 
diot  and  blood-letting.  Thus  he  says,  under  date 
"October,  1737.— Dr.  Cheney  told  me  that  the  Bath 
waters  were  the  best  remedy  he  knew  for  the  stomach, 
or  for  vapors  arising  from  too  great  coldness  of  blood- 
and  wherever  there  was  not  sufficient  calidum  naturale^ 
he  knew  no  outward  help  equal  to  them.  He  laid 
down  the  rule  that  to  hot  blood  cooling  waters  should 
be  applied."  His  almanac  was  "  Rider's  British  Mer- 
lin, adorned  with  many  delightful  and  useful  verities, 
fitting  all  capacities  in  the  islands  of  Great  Britain's 
monarchy ;  with  notes  of  husbandry,  etc.  Compiled, 
for  his  country's  benefit,  b}-  Cardanus  Rider."  The 
following  very  wholesome  precepts  of  this  sage  were 
particularly  valued  b}-  the  Chief  Justice  :  "  It's  hurt- 
ful to  fast  long.  Use  meats  that  are  moderately  hot ; 
for  the  best  physic  is  warm  diet,  warm  clothes,  and  a 
merry,  honest  wife.  Consult  with  your  tailors  as  well 
as  physicians.  Let  a  warm  fire,  and  a  cup  of  generous 
wine  or  good  October  beer,  be  thy  bath  ;  the  kitchen 
thy  apothecary's  shop ;  hot  meats,  and  broth,  thy 
physic ;  and  a  well-spread  table  the  proof  of  thy 
charity  to  thy  poor  neighbor." 

Notwithstanding  all  these  precautions,  he  was  very  His  danger 
nearly  cut  off  when  attending  the  Old  Baile}-  sessions,  jaii  fever, 
in  May,  1750.  The  jail  fever  then  raged  in  Newgate, 
as  in  other  prisons,  and  (what  was  no  uncommon  oc- 
currence in  those  times)  it  was  communicated,  by  the 
prisoners  brought  into  court  for  trial,  to  the  judges, 
the  jurymen,  and  the  witnesses.  He  escaped,  though 
exposed  to  the  contagion  ;  but  Mr.  Justice  Abnev,  and 
many  others,  perished.  He  made  a  sharp  remon- 
strance to  the  Lord  Mayor  and  aldermen  of  London, 

I.   "  Natural  heat." 
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CHAP,  aj^f]  preventives  were  introduced  which  are  still  kept 
up  at  the  Old  Bailey — such  as  fumigating  the  court 
several  times  a  da}'  by  means  of  a  hot  iron  plunged  in 
a  bucket  filled  with  vinegar  and  sweet-smelling  herbs.' 

wives""  Valuing  above  all  things  "  a  merry,  honest  wife," 

soon  after  he  had  lost  his  first — Anne,  daughter  of 
John  Goodwin,  Esq.,  of  Burley,  in  the  county  of  Suf- 
folk,— he  married,  secondly,  Margaret,  daughter  of 
Roger  Drake,  Esq.,  and  relict  of  James  Melmoth,  Esq., 
who,  on  the  authority  of  Lord  Hardwicke,  was  "  an 
agreeable  lady,  with  25,000/.  fortune."  ^  But  he  him- 
self records  this  event  with  wonderful  brevity,  for,  in 
his  almanac  for  1733,  after  writing  "  Six  bushels  of  oats 
for  four  horses  per  week ;  hempseed  good  in  their 
corn ;  walking  them  in  dewy  grass  in  the  morning, 
very  good  :  for  rheumatism,  elder  tea," — he  only  adds 
these  words:  "  I  marryed  to  Mrs.  M.  M."  (meaning 
Mrs.  Margaret  Melmoth).  He  lived  happily  with  her 
till  May,  1752;  but  he  makes  no  further  mention  of 
her,  living  or  dead. 

Hisfreat-         jj  ,-,^av  alarm  some  who  complacently  exult  in  their 

ness  in  nis  •'  ^^  ^ 

own  time,  present  consequence,  and  confidently  calculate  on  en- 
joying a  lasting  reputation,  to  know  that  Chief  Justice 
Lee  not  only  considered  himself,  but  was  considered 
by  many  in  his  own  day,  to  be  a  great  man.  He  was 
frequently  a  dedicatee,  and  the  dedicators  ascribed  to 
him  every  virtue  under  heaven.  Even  after  his  death, 
when  he  could  no  longer  give  away  masterships  or 
clerkships,  nor  encourage  or  frighten  young  bar- 
risters by  his  smile  or  his  frown,  thus  wrote  Sir  James 
Burrow — a  very  able  man,  afterwards  the  reporter  of 
Mansfield : 

His  iloge  "  He  was  a  gentleman  of  most  unblemished  and  irreproach- 

by  Sir 
James 
Burrow. 


James         able  character,  both  in  public  and  in  private  life  ;    amiable  and 


1.  Gentleman's  Magazine,  xx.  333. 

2.  Harris's  Life  of  Lord  Hardwicke, 
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gentle  in  his  disposition  ;  aflfable  and  courteous  in  his  deport-  chap. 
ment  ;  cheerful  in  his  temper,  though  grave  in  his  aspect ; 
generous  and  polite  in  his  manner  of  living  ;  sincere  and  de- 
servedly happy  in  his  friendships  and  family  connections  ;  and 
to  the  highest  degree  upright  and  impartial  in  the  distribution 
of  justice.  He  had  been  a  Judge  of  the  Court  of  King's  Bench 
almost  twenty-four  years  ;  and  for  near  seventeen  had  presided 
in  it.  In  this  state  the  integrity  of  his  heart  and  the  caution  of 
his  determination  were  so  eminent,  that  they  probably  never  will, 
perhaps  never  can  be,  excelled. "  ' 

Sir  James  has  been  laugflied  at  for  concluding-  with  Burrow's 

•>  °  &  anti- 

this  anti-climax:  "He  was  peculiarly  master  of  that^uniax. 
sort  of  knowledge  which  respects  the  settlement  of 
the  poor;"  but  I  doubt  ver}-  much  whether  the  legal 
hero  thus  extolled  would  not  himself  have  been  grati- 
fied by  the  panegyric. 

Lord  Chief  Justice  Lee  is  now  represented  bv  his 
great-grandson,  the  very  learned  civilian,  Dr.  Lee, 
who  has  inherited  Hartwell  and  the  other  large  estates 
of  his  faniil}.' 

1.  Burrow's  Settlement  Cases,  p.  328,  4to,  1768. 

2.  Since  I  finished  the  above  little  memoir,  by  the  kindness  of  Dr. 
Lee  (for  which  I  am  most  grateful)  I  have  had  an  opportunity  of  perusing 

all  the  Chief  Justice's  MSS.,  amounting  to  above  too  volumes;  but  I  Chief  Jus- 
have  been  unable  to  extract  anything  from  them  for  the  instruction  orV5(?c.  *" 
amusement  of  the  reader.  They  prove  the  extraordinary  industry  of  the 
cotnpiler  during  the  whole  course  of  his  long  life.  His  Commonplace 
Book  is  stupendous,  and  he  had  digested  reports  of  an  immense  number 
of  cases  decided  while  he  was  a  student  and  at  the  bar.  Beyond  his 
own  profession  he  appears  to  have  had  some  taste  for  metaphysics,  and 
he  copies  passages  from  Locke,  Hobbes,  and  Bishop  Berkeley  ;  but  in 
the  whole  mass  I  can  find  nothing  original,  either  grave  or  gay.  His 
note-books  from  the  time  he  was  made  a  Judge,  both  in  civil  and  criminal 
trials,  are  extant,  without  any  incident  being  recorded  in  them,  or  any 
remark  being  made  on  the  counsel  who  pleaded  before  him.  None  of  the 
letters  he  received  are  preserved,  and  there  is  the  draught  of  only  one 
letter  written  by  him.  This  was  to  Lord  Hardwicke,  and  describes  the 
writer's  growing  infirmities ;  "  As  to  my  present  state  of  health,"  says  he, 
"it  is  but  low^.  and  I  cannot  walk  at  all  without  help.  What  my  future 
condition  will  be,  God  only  knows.  But  as  long  as  I  exist  I  trust  and 
hope  the  consciousness  I  have  of  your  Lordship's  judgment  and  integrity 
will  remain  ;  and  may  your  counsels  long,  very  long,  flourish,  is  the  most 
sincere  wish  of  your  Lordship's  most  humble  servant.  W.  Lee." 
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CHAPTER   XXVII. 

LIFE   OF   CHIEF  JUSTICE   RYDER. 

xxvn.         ^  HAVE  one  other  dull  Chief  Justice  of  the  King's 
Sir  Dudley  BcDch  to  take  in  hand,  but  I  am  comforted  by  the 

Ryder.  .  -^ 

recollection  that  he  was  immediately  succeeded  by 
the  most  accomplished  Common-law  Judge  who  pre- 
sided in  Westminster  Hall  during  the  eighteenth  cen- 
tury. Although  Sir  Dudley  Ryder  was  eminent  in 
his  profession,  as  well  as  a  man  of  spotless  character, 
his  career  was  without  any  stirring  incidents ;  he  was 
not  distinguished  either  in  literature  or  politics,  and 
his  intimacies  were  chiefly  with  men  as  insipid  as  him- 
self. Unluckily  for  his  biographer,  he  not  only  never 
excited  much  admiration  in  public  life,  but  he  did  no 
act  deserving  of  severe  censure,  and  nothing  dishonor- 
able was  even  imputed  to  him.  Yet  I  cannot  pass  over 
in  silence  a  man  who  filled  the  important  office  of 
Attorney  General  much  longer  than  any  of  his  prede- 
cessors or  successors,  who  was  for  many  years  the 
colleague  of  Mansfield,  who  ranks  among  the  Chief 
Justices  of  England,  whose  patent  of  peerage  was 
signed  when  he  was  suddenly  snatched  away,  and 
whose  death  produced  a  very  memorable  crisis  in  the 
party  history  of  our  country. 
His  origin.  The  Rydcrs  are  all  said  to  be  descended  from  the 
ancient  family  of  Rythre,  which  was  seated  for  many 
ages  at  Rythre,  in  the  hundred  of  Barkston,  in  the 
county  of  York ;  but  the  line  we  are  considering  can- 
not be  distinctly  traced  higher  than  the  Reverend 
Dudley  Ryder,  who,  in  the  beginning  of  the  seven- 
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tcciith  century,  was  a  Xoiicoiiforinist  niiiiister  at  Bed-  S'?/^/]- 
worth,  in  the  county  of  Warwick.  Although  a  zealous 
Puritan,  he  was  not  without  worldly  ambition  ;  and  he 
prophesied  that  in  his  descendants  the  name  of  Ryder 
would  recover  and  exceed  its  ancient  splendor.  He 
did  not  live  to  see  tiie  fulfilment  of  this  prophecv,  but 
one  of  his  grandsons  was  Archbishop  of  Armagh,  and 
another  was  Chief  Justice  of  England.  In  the  first 
generation  after  him  there  was  no  appearance  of  such 
an  elevation,  for  his  two  sons,  John  and  Richard,  were 
both  tradesmen.  John,  the  father  of  the  Irish  Primate, 
kept  a  haberdasher's  shop  at  Nuneaton,  in  Warwick- 
shire. Richard,  the  father  of  the  Chief  Justice,  was  a 
mercer  in  West  Smithfieid,  in  the  city  of  London.  A 
love  of  learning,  however,  was  still  hereditary  in  the 
family;  the  Reverend  Dudley's  library  was  divided 
among  his  descendants,  and  the}-  were  remarkable  for 
intelligence  as  well  as  sobriety  of  manners. 

Sir  Dudley,  whose  career  we  are  now  to  follow,  His  edu- 
was  the  second  son  of  the  mercer,  and  was  born  in  the 
year  1691.  He  is  the  first  Englishman  I  read  of  who 
laid  the  foundation  of  future  eminence  at  a  Scotch 
University;  being  in  due  time  to  be  followed  by  an 
illustrious  band  of  successors,  including  Lord  Mel- 
bourne' and    Lord  John  Russell.'     After   a   tolerably 

1.  William  Lamb,  Viscount  Melbourne,  a  popular  English  states- 
man, son  of  Sir  Peniston  Lamb,  afterwards  Lord  Melbourne,  was  born 
in  1779.  He  entered  the  House  of  Commons  in  1S05,  and  advocated  a 
moderate  Whig  policy.  His  father  dying  in  1828,  he  inherited  his  title, 
entered  the  House  of  Lords,  and,  on  the  formation  of  Earl  Grev's  min- 
istry, in  1S30,  became  Secretary  of  State.  He  was  appointed  First  Lord 
of  the  Treasury  in  1S34  ;  but  the  Tories,  under  Peel  and  Wellington, 
soon  gaining  the  ascendant,  he  was  compelled  to  resign.  In  1S35  he 
succeeded  in  forming  a  Whig  ministry,  which  lasted  six  years.  He  was 
distinguished  for  his  tact  and  popular  qualities  and  accomplishments. 
Died  in  1S4S. —  Thomas'  Biog.  Diet. 

2.  Earl  Russell,  long  and  perhaps  better  known  as  Lord  Tohn 
Russell,  an  English  statesman,  was  the  youngest  son  of  the  sixth  Duke 
of  Bedford,  and  received  his  education  at  Westminster  School  and  at 
the  University  of  Edinburgh,  where  he  had  the  celebrated  Dugald  Stew- 
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£^(^T,-  good  school  education  at  a  dissenting  academy  at 
Hackney,  he  studied  some  years  at  Edinburgh,  which 
was  then  rising  into  celebrity  from  the  eminence  of  its 
professors.  Being  destined  to  the  profession  of  the 
law,  he  followed  the  custom,  which  he  found  then 
almost  universal  among  Scotchmen  who  were  to  pass 
He  is         as  advocates,  of  going  to  Levden  to  be  initiated  in  the 

initiated  in  ■     .,  ,  r-.       1       1       '  t^  1  •     1 

Roman  Roman  civil  law.  Both  there  and  at  Edinburgh  he  en- 
Leyden.  joj^cd  the  Opportunity,  which  was  still  much  prized  by 
his  family,  of  having  the  Gospel  preached  and  its  rites 
administered  in  true  Genevese  Presbyterian  purity. 
When  mixing  in  after-life  with  those  who  had  been 
bred  at  the  English  public  schools  and  the  English 
universities,  and  who  were  perpetually  talking  of 
these  seminaries  as  if  there  were  no  valuable  knowl- 
edge to  be  acquired  elsewhere  in  the  world,  he  some- 
times regretted,  for  the  sake  of  being  on  an  equal 
footing  with  them  in  conversation,  that  he  had  not 
fagged  or  been  fagged  by  some  of  them  at  Eton,  nor 
joined  in  their  boasted  bacchanalian  exploits  at  Ox- 
ford ;  but  he  felt  that  he  had  amassed  a  greater  stock 

art  among  his  teachers.  He  began  his  career  as  a  member  of  the  Whig 
party,  which  was  then  in  the  Opposition.  From  the  outset  he  energeti- 
cally denianded  parliamentary  reform,  and  after  having  forced  the  Tory 
government  to  make  concession  after  concession,  he,  in  1830,  entered 
office  as  Paymaster  of  the  Forces  in  the  Whig  administration  of  Earl 
Grey,  an  administration  which  was  pledged  to  carry  parliamentary 
reform.  Early  in  the  year  1S31  he  introduced  the  Reform  Bill  to  the 
House,  and  after  a  debate  of  almost  unparalleled  violence,  its  provisions 
were  carried,  on  the  second  reading,  by  a  majority  of  one  ;  but  upon  the 
subsequent  motion  for  going  into  committee,  it  was  thrown  out  by  a 
majority  of  eight.  The  ministry  of  Earl  Grey  thereupon  appealed  to 
the  country,  to  which  a  most  energetic  and  decided  response  was  given. 
After  the  general  election  a  new  Parliament  met,  the  Reform  Bill  was 
once  more  introduced,  and  was  passed  triumphantly.  It  became  a  Jaw 
in  1832.  Lord  John  was  the  leader  of  the  Whig  party  in  the  House  of 
Commons  after  1834.  and  was  appointed  Secretary  for  the  Home  Depart- 
ment by  Lord  Melbourne  in  April,  1S35.  He  became  Minister  of  Foreign 
Affairs  in  iS;g,  and  was  raised  to  the  peerage  as  Earl  Russell  in  1S61. 
He  succeeded  Palmerston  as  Premier  in  1S65,  but  resigned  in  iS66  in 
consequence  of  the  opposition  shown  to  his  new  Reform  Bill.  Born  in 
1792. — Bieton's  Biog.  Diet. 
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of  valuable  knowlcdsrc  than  most  of  them,  and  that,  £"'^,'', 
having  lived  with  those  who  like  himself  were  a  little 
pinched  by  penury,  he  had  acquired  habits  of  reflec- 
tion, of  self-denial,  and  of  persevering  industry  which 
would  enable  him  to  outstrip  those  who  for  the  present 
superciliously  affected  a  superiority  over  him. 

After  entering  as  a  student  at  the  Temple,  notwith-MayS, 
standing  his  high   veneration   for  the   memory  of  his 
grandfather,   the    Puritan    pastor,   he   joined    in    com- He  joins 
munion  with  the  Episcopalians,  being  of  opinion  thatmunion 
forms  of  ecclesiastical  government   were  left  by  ourEpisco-* 
Blessed  Saviour  to  be  adapted  to   the    exigencies  of^'^^' 
different  societies,  and  that  the  enlightened  and  toler- 
ant Church  of  England,  respected  and  beloved  by  the 
great  majority  of  the  inhabitants  of  this  countrj^  was 
then  to  be  preferred  to  the  Presbyterian  persuasion, 
which  had  fallen  off  both  from  the  orthodoxy  and  the 
learning  which   had   distinguished  it  in  the  times  of 
Calamv  and  Baxter.' 

Having  been  called  to  the  bar  bv  the  Society  of  the  July  s. 
Middle  Temple,  he  soon  afterwards  transferred  him-  He  is 
self  to  Lincoln's   Inn.     In  due  time  he  was  elected  a  the  bar. 
Bencher  and  Treasurer  of  this  Societ}',  and  he  became 
much  attached  to  it.'     Although  from  his  first  start  he 
was  always  advancing,  so  noiseless  was  the  tenor  of 
his  way  that  we  read  little  more  respecting  him  till  he 
was  about  to  be  appointed  a  law  officer  of  the  Crown. 
His  rise  was  chiefly  to  be  ascribed  to  the  friendship  of 
Lord  King,'  who,  like  him,  was  the  son  of  a  tradesman, 

1.  The  English  Presbyterians  were  then  passing  through  .^rianism  to 
the  Socinianism  or  Rationalisoi  which  they  reached  about  the  middle  of 
the  i8th  century. 

2.  It  appears  from  the  books  of  Lincoln's  Inn,  that  he  was  admitted 
of  '.hat  Society,  Jan.  26,  1725  :  invited  to  the  Bench,  Jan.  23,  1733  ; 
elected  Treasurer,  Nov.  28,  1734  ;  and  made  Master  of  the  Library,  Nov. 
28,  1735.     The  last  council  he  attended  was  on  Feb.  12.  1754. 

3.  Peter  King,  Lord  King.  The  career  of  this  eminent  judge  affords 
another  striking  instance  of  how  genius  and  industry  may  overcome  the 
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Sl^f^^{  had  Studied  at  Leyden,  had  been  brought  up  among 
Dissenters,  and,  taking  to  the  profession  of  the  law, 
had  conformed  to  the  Established  Church.  By  this 
powerful  patron  he  was  introduced  to  Sir  Robert 
Walpole,  who  had  the  sagacity  to  discover  his  service- 
able merit,  and  resolved  to  emploj'  him. 

Accordingly,  in  the  move  which  took  place  on  the 

most  unpromising  beginnings,  and,  when  united  with  modesty  and  good 
conduct,  may  raise  the  possessor  from  a  subordinate  position  to  the  high- 
est dignity  in  the  state.  Peter  King's  father.  Jerome  King,  was  a  thriv- 
ing and  respectable  grocer  and  Salter  in  Exeter,  and  he  himself  was 
compelled  reluctantly  to  pursue  the  same  business  for  some  years.  His 
mother  was  Anne,  daughter  of  Peter  Locke,  of  a  Somersetshire  family, 
and  first  cousin  of  the  great  philosopher  John  Locke.  He  was  born  in 
l66g,  and  after  receiving  the  ordinary  education  at  the  grammar-school 
of  his  native  city,  he  had  no  other  apparent  prospect  than  was  opened  to 
him  by  his  father's  trade.  Though  faithfully  and  diligently  discharging 
the  duties  of  this  unattractive  avocation,  his  mind,  which  was  serious  and 
contemplative,  sought  more  congenial  employment,  and  instead  of  occu- 
pying his  leisure  hours  in  the  usual  amusements  of  youth,  he  devoted  them 
to  literary  pursuits.  Encouraged  by  his  celebrated  relative,  who  saw  with 
surprise  and  pleasure  the  progress  in  learning  of  one  who  could  com- 
mand so  few  opportunities  for  study,  he  published  anonymously  ini6gi 
a  work  suggested  to  him  by  the  discussions  in  Parliament  on  the  scheme 
of  Comprehension,  which  about  that  time  agitated  the  religious  world. 
This  was  entitled  an  "Enquiry  into  the  Constitution,  Discipline,  Unity, 
and  Worship  of  the  Primitive  Church  that  flourished  within  the  first  300 
years  after  Christ  :  faithfully  collected  out  of  the  extant  writings  of  those 
ages."  He  soon  afterwards  produced  a  second  part,  leading  to  a  corre- 
spondence between  him  and  Mr.  Ellis,  which  was  published  by  the  latter. 
In  1702  he  issued  another  theological  work,  called  "  The  History  of  the 
Apostles'  Creed,"  which  greatly  increased  his  reputation.  Bred  up 
among  Dissenters,  he  had  in  his  first  work  naturally  advocated  the  claims 
of  the  Presbyterians  ;  but  when  Mr.  Sclater's  book  called  "  Original 
Draught  of  the  Primitive  Church"  appeared,  so  late  as  1717,  he  is  said 
to  have  acknowledged  that  his  principal  arguments  had  been  satisfactorily 
confuted.  However  this  may  have  been,  his  early  work  attracted  the 
notice  of  the  learned  world,  and  it  displayed  such  an  extent  of  reading 
and  research  that  his  relative  induced  his  father  to  release  him  from  his 
commercial  engagements,  and,  by  sending  him  to  complete  his  education 
at  the  University  of  Leyden,  prepare  him  for  a  position  more  suitable  to 
his  talents.  He  resided  at  Leyden  for  three  years,  and  returned  in  1694 
and  applied  himself  diligently  to  the  study  of  the  law  at  the  Middle 
Temple,  where  he  was  called  to  the  bar  on  June  8,  i6gS.  In  1705  he 
received  his  first  promotion,  that  of  Recorder  of  Glastonbury,  which  was 
succeeded  by  his  election  on  July  27,  170S,  to  the  Recordership  of  Lon- 
don, and  his  knighthood  in  the  following  September.     At  this  time  his 
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promotion  of  Talbot  and  Yorkc  to  be  Chancellor  and    xxvn 

Chief    Justice  of  the  Kind's  Bench,  Ryder  was  made  He  is  made 

bolicitor  General.  General. 

II  11      ,  1  t  ■  Nov.  1733. 

1  do  not  recollect  any   lawyer  oi   great  eminence 

whose  early  career  presents  such  a  blank.     There  is 

no  tradition  of  any  great  speech  by  which  he  forced 

himself  into  business,  or  of  any  vicissitudes  of  good  or 

rcpulalion  was  so  high  that  he  was  designed  for  Speaker  of  the  new  Par- 
liament ;  but  his  claims  were  withdrawn  in  favor  of  Sir  Richard  Onslow. 
He  was  one  of  the  managers  for  the  Commons  in  the  impeachment  of 
Dr.  Sacheverell  in  1710,  and  opened  the  second  article  in  a  most  elaborate 
speech,  replying  also  to  the  doctor's  defence  in  one  as  able  and  as  long. 
In  these  orations  he  displayed  all  his  theological  learning;  but  he  could 
not  effectively  support  a  prosecution  like  this,  which  itself  in  some  meas- 
ure contravened  the  principles  of  that  toleration  which  he  had  advocated. 
This  however  was  a  party  affair,  in  which  he  probably  was  compelled  to 
assist  ;  but  he  soon  after  showed  his  adherence  to  his  old  opinions  by  his 
energetic  defence  of  VVhiston  and  of  Kleetwood,  Bishop  of  St.  Asaph. 
(S/aU  '/'rials,  xv.  134,  418,  703  ;  Pari.  Hist.  vi.  1155.)  When  George  I. 
came  to  the  throne  the  Whigs  regained  their  power,  and  Sir  Peter  was  at 
once  promoted.  From  the  Whig  leader  in  the  House  of  Commons  and 
the  acknowledged  head  of  the  bar,  though  undignified  with  office,  he 
was  raised  on  Nov.  14,  1714,  to  the  post  of  Chief  Justice  of  the  Common 
Pleas,  in  which  he  sat  for  more  than  ten  years,  with  the  approbation  of 
lawyers  for  his  learning,  and  of  suitors  for  his  impartiality.  The  "  State 
Trials  "  report  only  two  criminal  trials  before  him  ;  and  in  both  of  them 
his  summing  up  of  the  evidence  and  his  statement  of  the  law  are  most 
careful,  clear,  and  distinct  ;  and  though  his  construction  of  the  Coventry 
Act  in  that  of  Woodburn  and  Cope  did  not  meet  with  universal  acquies- 
cence, it  was  agreed  on  all  sides  that  the  prisoners  were  most  deservedly 
condemned.  (Slate  Trials,  xv.  13S6,  xvi.  74.)  On  the  resignation  of 
Lord  Chancellor  Macclesfield  in  January,  1725,  Sir  Peter  King  %vas  ap- 
pointed Speaker  of  the  House  of  Lords  ;  in  which  character  he  presided 
at  the  trial  of  that  nobleman,  and  pronounced  sentence  against  him  on 
May  27.  Five  days  after,  on  June  i,  the  Great  Seal  was  placed  in  his 
hands  as  Lord  Chancellor,  he  having  three  days  before  been  raised  to  the 
peerage  by  the  title  of  Baron  King  of  Ockham  in  Surrey.  His  salary  of 
6,000/.  was  increased  by  1,200/.,  avowedly  to  compensate  for  the  loss  of  the 
sale  of  certain  offices  in  the  Court  of  Chancery;  thus  in  effect  acknowledg- 
ing that  to  have  been  theretofore  a  recognized  privilege,  for  the  exercise 
of  which  Lord  Macclesfield  bad  been  punished.  He  had  held  the  Seal  for 
two  years  when  George  I.  died;  yet,  though  he  had  given  his  opinion 
on  the  subject  of  the  marriage  and  education  of  the  royal  family  in  favor 
of  that  King's  prerogative,  and  against  the  claim  of  the  Prince  of  Wales, 
the  latter  when  he  came  to  the  Crown  was  so  convinced  of  his  unbiassed 
integrity  that  he  was  continued  in  his  high  trust  for  the  first  si.\  years  of 
the  reign.      Died  in  1734. — pass's  Lives  0/  the  Judges. 
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evil  fortune  which  he  experienced.  Even  when  pro- 
moted to  his  present  office,  we  know  little  of  his  com- 
panions or  of  his  mode  of  life.  One  friendship  he  had, 
with  Mr.  Bowes,  a  brother  barrister,  who,  having  ac- 
companied West,  the  Irish  Chancellor,  as  secretary, 
was  called  to  the  bar  in  Ireland,  and,  having  been  succes- 
sively Solicitor  General,  Attorney  General,  and  Chief 
Baron  in  that  island,  at  last  himself  became  Irish 
Chancellor  and  an  Irish  peer.  A  constant  epistolary 
correspondence  was  kept  up  between  them.  Bowes's 
letters  are  preserved,  and  some  of  them  are  ver}'  curi- 
ous. The  first  which  I  select  was  written  soon  after 
his  arrival,  and  gives  an  amusing  account  of  the  man- 
ners of  Dublin — a  cit}-  which  was  then  as  distant  from 
London  as  New  York  now  is.  A  lawyer  is  particu- 
larly struck  by  perceiving  that,  for  advancing  a  favor- 
ite, practices  were  formerly  permitted  in  our  profes- 
sion which  with  us  would  be  reprobated,  and  which, 
if  attempted,  would  be  very  injurious  to  the  person 
intended  to  be  benefited.^ 

"Dublin,  Oct.  9,  1725. 

"Dear  Sir. — It  is  four  weeks  since  I  arrived  here,  in  which 
time  )'ou  might  expect  a  tolerable  account  of  the  success  of  my 
project ;  but,  in  fact,  I  am  as  incapable  of  forming  a  judgment 
on  that  head  as  when  I  first  came  on  shore. 

"  When  I  tell  you  the  people  here  are  French  in  all  respects 
but  their  language,  you  will  admit  I  ought  not  to  depend  upon 
general  civilities.  In  England  a  man  might  flatter  himself  with 
success  from  a  like  reception,  but  here  time  only  can  disclose 
the  event  of  this  undertaking.  I  am,  mdeed,  retained  m  up- 
wards of  twenty  causes,  the  fees  of  which  I  have  placed  on  the 
debtor  side  of  my  account  with  the  Chancellor,  for  I  consider 
them  as  compliments  paid  to  him,  and  as  to  myself  hope  they 
will  prove  the  means  of  showing  me  in  business.  Though  I 
cannot  appear  in  business  till  I  am  called  to  this  bar,  yet  I  con- 


I.  If  it  be  discovered  that  letters  have  been  circulated  soliciting  briefs 
for  a  beginner  on  his  first  circuit,  he  is  sentenced  to  silence  during  the 
whole  of  that  circuit,  without  any  evidence  of  complicity. 
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stantly  attend  the  seals,  which  are  here  opened  every  Thursday  yyv/i' 
during  the  vacation,  at  wiiich  time  the  Chancellor  answers  peti-o^j^jp. 
tions   in    public,   ana  in  that  manner  despatches   the  ordinary ''"""?' 

r  '  r  J   Dublin  and 

motion  business  of  the  Court  (a  method  introduced  for  the  benefit  the  Irish 
of  the  secretary).  However,  counsel  are  feed  in  all  matters  of  [inug^"" 
consequence,  by  which  means  I  have  already  heard  most  of  their 
great  men,  wht)  I  can  assure  you,  excepting  one  or  two,  would 
not  appear  so  in  England  ;  but  I  will  not  as  yet  pretend  to  give 
the  history  of  the  profession  in  this  kingdom,  though  I  believe 
it  may  hereafter  furnish  matter  for  a  very  entertaining  letter. 

"The  Chancellor  omits  no  opportunity  to  apprise  the  peo- 
ple here  of  his  friendship  for  me,  and  by  his  means  I  have  re- 
ceived civilities  from  most  of  the  persons  of  distinction  in  this 
city. 

"The  CASTLE  is  the  St.  James's  of  this  place,  where  my  Lord 
Carteret'  every  morning  plays  the  king  and  supports  the  char- 
acter to  admiration  ;  and  twice  a  week  my  Lady  makes  her 
appearance  in  the  drawing-room,  which  for  beauties  (in  propor- 
tion to  their  numbers)  exceeds  England.  As  to  myself  the 
Court  here  is  more  entertaining  than  that  of  England,  as  it  is 
more  agreeable  to  be  one  of  the  company  than  a  spectator  ;  my 
Lord  and  Lady  having  always  done  me  the  honor  of  talking 
with  me  in  public. 

"  My  present  way  of  living  is  almost  the  reverse  of  what  it 
was  in  England.  I  dress  every  day,  visit  ladies  in  a  morning, 
receive  compliments  in  form,  and  never  stir  without  a  chair;  in 
short,  I  am  frightened  at  my  own  appearance,  and  think  I  have 
more  pretensions  to  the  beau  than  man  of  business ;  but  they 

I.  John  Carteret,  Earl  of  Granville  (1690-1763),  waz  the  eldest  son  of 
George,  Lord  Carteret,  and  succeeded  to  this  title  at  the  age  of  five  years. 
He  received  his  education  at  Westminster  School  and  Christchurch  Col- 
lege. 0.\ford,  and  in  1711  took  his  seat  in  the  House  of  Lords.  Here  he 
distinguished  himself  by  his  earnest  support  of  the  succession  of  the  Han- 
over family,  which  recommended  him  to  George  L,  who  gave  him  several 
important  places.  In  1719  he  was  sent  ambassador  to  Sweden,  and  ef- 
fected the  treaty  between  that  power  and  Denmark.  In  1721  he  became 
Secretary  of  State,  and  in  1724  was  appointed  Viceroy  of  Ireland,  where 
his  administration,  in  a  trying  season,  was  generally  applauded.  He 
was  again  nominated  to  that  office  after  the  accession  of  George  II.,  and 
governed  that  kingdom  with  great  wisdom  till  1730.  He  was  the  enemy 
of  Walpole's  administration,  and  moved,  in  1741,  for  the  removal  of  that 
minister.  When  this  was  effected,  Lord  Carteret  became  Secretary  ot 
State,  and  in  1744.  on  the  death  of  his  mother,  succeeded  to  the  titles  of 
Viscount  Carteret  and  Earl  Granville. — Beilon's  Biag.  Diet. 
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comfort  me  and  say  '  it  is  the  wa}-  of  the  place.  I  have  almost 
gone  the  round,  and  wlien  that  is  over  I  will  by  degrees  sink 
into  my  old  wa}'. 

"  The  profuseness  of  the  people  in  eating  and  drinking  is 
most  amazing,  and  may  properly  be  called  the  7iational  vice.  It 
is  no  uncommon  thing  here  for  people,  in  a  literal  sense,  to  eat 
themselves  out  of  house  and  home.  Six  dishes  is  the  meanest 
table  you  sit  down  at,  and  entertainments  have  seldom  less  than 
fifteen.  The  wine  is  light  and  agreeable,  but  would  not  be  es- 
teemed in  England  ;  and  if  you  go  to  the  expense  of  the  fullest 
wines  you  will  save  nothing  by  fetching  them  from  this  place. 

"Dear  sir,  accept  this  as  a  first  visit  after  long  absence,  where 
the  conversation  is  perplexed  by  a  variety  of  subjects  ;  but  I 
hope  we  shall  often  meet  in  this  way,  that  our  future  familiar 
letters  may  sometimes  deceive  me  and  make  me  forget  the  dis- 
tance by  which  I  am  separated  from  my  friend. 

"  1  am,  dear  sir,  yours,  etc. 

"J.  Bowes.' 

"  Pray  enclose  your  letters  to  me  under  cover  to  the  Chan- 
cellor. " 

In  1733,  Mr.  Bowes  had  become  Solicitor  General 
in  Ireland,  and  he  thus  addresses  his  old  friend : 

"  24th  September. 

"I  take  it  for  granted  there  will  be  removes  in  the  law  in 
England  before  the  next  term,  and  it  gives  me  great  pleasure  to 
hear  from  all  hands  that  Mr.  Ryder  will  be  my  elder  brother." 

This  promotion  having  taken  place,  and  Mr.  Ryder 
having  married  on  the  strength  of  it,  he  received, 
somewhat  tardily,  the  following  congratulations  from 
Mr.  Bowes: 

"Dec.  21,  1733. 

"Were  you  sensible  of  the  fatigue  I  have  undergone  this 
session  of  parliament,  you  would  readily  excuse  my  neglect  in 
not  congratulating  you  sooner  upon  your  marriage,  promotion, 
and  (what  more  affects  me)  the  recovery  of  your  health.  Be- 
sides, I  flatter  myself  you  want  not  such  proofs  to  convince  you 
of  my  regard  for  your  welfare  and  prosperity." 

I.  This  coticlusion  seems  very  cold  ;  but  at  other  times  he  says — 
"  Most  affectionately  yours," 
and  "  Your  most  affectionate  and  faithful  friend  and  servant. " 
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The  next  year  Bowes  wrote  the  following  letter  to    ^''/^,'?• 
Ryder,  in  reference  to  the  custom   which  then  pre- 
vailed  of  transmitting  every  Irish  bill  to  London  for 
the  opinion   of   the    English   Attorne}-   and   Solicitor 
General  before  it  was  allowed  to  pass  : ' 

"April  30,  1734.      A.D.  i7i4. 

"Yesterday  put  an  end  to  our  tedious  and  troublesome  ses- 
sion of  parliament,  in  which  I  am  sorry  Mr.  Attorney  and  you 
had  so  large  a  share.  Perhaps  experience  may  reconcile  you  to 
Sir  Edward  Northey's  rule,  who  used  to  say  he  had  no  farther 
business  with  Irish  bills  but  to  take  care  of  the  King's  preroga- 
tive and  the  interest  of  the  mother  country,  I  heartily  rejoice  to 
hear  that  you  have  got  safe  through  the  great  fatigue  of  this 
winter,  and  hope  by  the  time  I  can  see  London  you  will  be  so 
far  at  leisure  as  to  admit  of  an  hour's  chat  with  an  old  friend." 

Ryder  had  another  professional  friend,  Mr.  Wain- 
wright,  who  was  sent  over  to  Ireland  as  a  Puisne 
Judge,  and  from  whom  he  received  the  following 
amusing  account  of  Irish  duels  and  of  Irish  juries: 

"Dublin,  Aug.  3,  1733.      a. d.  1733. 

"Hitherto.  Dublin  has  been,  in  comparison  of  what  it  is  „  right's 
now,  like  London  in  a  long  vacation  compared  with  itself  when  ^"^""'"f 
the  parliament  is  sitting.      Now  the  ladies  flock  to  town,  and  judges 
show  that  there  are  beauties  in  Ireland.      The  Court  here  is  very  ^"    J""^ 
gay,  and  the  Judges  have  as  large  a  share  of  all  public  and 
private  diversions  as  they  please.      These  relish  veni-  well  after  a 
circuit  of  500  miles  in  a  ver)-  wild  countrv  where  all  the  beautiful 
scenes  of  nature  are  accompanied  with  some  horrors  like  the 
pictures  of  Salvator  Rosa.^     [After  describing  a  gigantic  race 

1.  Among  the  forms  handed  over  to  me  when  I  was  appointed  At- 
torney General  was  one  to  this  effect:  "I  hereby  certify  that  I  have 
perused  this  bill,  passed  by  the  two  Houses  of  Parliament  in  Ireland,  and 
am  of  opinion  that  it  contains  in  it  nothing  repugnant  to  the  law  of  Eng- 
land," 

2.  Salvator  Rosa,  an  Italian  painter,  born  at  Aranella,  near  Naples, 
June  20,  1615  :  died  in  Rome,  March  15,  1673  In  early  life  he  explored 
the  wildest  regions  of  Calabria,  associatmg  with  banditti,  in  the  interest 
of  his  art.  After  his  father's  death  he  supported  the  family  by  making 
drawings  on  primed  paper,  which  brought  his  talent  into  notice  ;  and  he 
afterwards  studied  under  Spagnoletto  and  Aniello  Falcone.  He  then 
visited  Rome,  where  he  became  celebrated  not  only  as  a  painter,  but  also 
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CHAP,  of  peasantry  he  had  met  with  in  Connaught,  he  proceeds  :] 
These  are  a  quiet  civilized  generation  ;  but  there  is  a  strange 
alacrity  to  push  among  those  who  are  just  one  degree  removed 
from  the  common  people.  These  gentlemen  are  much  given  to 
quarrel  at  assizes,  and  one  part  of  our  business  is  to  bind  them 
to  their  good  behavior.  I  think  this  noble  science  has  left  the 
capital,  and  is  got  now  into  the  remote  parts  of  the  kingdom, 
wher::  the  fencing-masters  (who  ought  to  be  transported  as  vag- 
abonds) teach  schools.  I  tried,  this  summer,  two  of  the 
scholars  for  as  flagrant  a  duel  as  ever  came  before  a  court.  If 
all  the  jury  had  been  by  when  the  challenge  was  carried,  or  at 
the  place  of  battle  (as  many  spectators  were),  and  saw  each  man 
kill  his  adversary,  they  would  never  have  found  them  guilty  of 
the  murder.  But  I  was  surprised  to  find  them  persist  in  bring- 
ing in  their  verdict  'Manslaughter  se  defendendc'  This 
they  would  do,  that  the  prisoners  might  be  free  to  fight  again.'' 

Hii.  Term,  Four  ycars  having  obscurely  glided  on,  R3'der  was 
Sir  Dudley  promoted  to  be  first  law  officer  of  the  Crown,  when 
made'^At-  Willes,  the  Attorney  General,  was  made  Cliief  Justice 
General,     oi  the  Common  Pleas. 

Mr.  Attorney  Rj'der  devoted  all  his  energies  to  the 
duties  of  his  office,  which  he  performed  most  admira- 
bly. Although  a  quarter  of  a  century  in  the  House 
of  Commons,  he  never  mingled  in  debate  exxept  to 
explain  some  point  of  law.  Ever  faithful  to  the  prime 
iTiinister  for  the  time  being,  he  engaged  in  no  political 
intrigues,  and,  like  the  ro3'al  master  whom  he  served, 
he  "  hated  painters  and  poets,"  so  that  no  attractive 
name  is  introduced  in  describing  scenes  in  which  he 
took  a  part.  His  energies  were  never  called  forth  by 
any  personal  conflict,  or  any  distinct  complaint  of 
his  official  conduct.     Though  the  Jacobites  grumbled 

as  a  poet,  musician,  and  actor.  In  1647  he  took  part  in  the  insurrection 
at  Naples  under  Masaniello,  after  whose  overthrow  he  fled  to  Rome. 
Incurring  there  the  displeasure  of  the  authorities  by  satirical  pictures, 
he  escaped  to  Florence,  where  he  was  employed  in  the  Pitti  palace  ;  but 
after  some  time  he  returned  to  Rome.  Among  his  most  celebrated 
works  are  the  "  Catiline  Conspiracy,"  "Saul  and  the  Witch  of  Endor 
"  .^ttilus  Regulus,"  and  altarpieces. — .-///A  Eticyc,  vol.  xiv.  p.  431. 
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a  little,  because  he  appeared  so  often  against  their  ^l^y}'.- 
leaders,  they  never  attempted  to  charge  him  with 
the  indecent  bullying  of  former  cla\  s,  nor  with  strain- 
ing the  enactments  of  the  law  against  them  ;  so  that 
his  friends  were  not  called  upon  to  sound  his  praises. 
Hence  the  lasting  light  often  struck  out  in  the 
collision  between  the  attack  and  defence  of  public 
men  is  here  entirel)'  wanting.  Yet  he  was  certainly  a 
person  of  great  importance  in  his  own  time  ;  he  never  His  great 

,  ....        ^,  importance 

Stirred  out,  even  to  pass  between  his  house  in  Chancery  in  his  own 
Lane'  and  his  villa  at  Streatham,  without  a  coach-and-  ""*' 
si.\,  and  he  was  the  admiration  or  envy  of  two  genera- 
tions of  lawyers. 

A  few  of  his  performances  in  parliament  and  at  the 
bar  are  commemorated  by  contemporary  writers,  and 
these  it  will  be  my  dut}'  shortl}'  to  notice.-  Soon  after 
he  was  made  Attorney-  General  he  had  to  conduct 
through  the  House  of  Commons  the  bill  to  punish  the 
city  of  Edinburgh  foi  the  murder  of  Captain  Porteus  ; 
and  the  following  speech  is  reported  or  invented  for 
him  by  Dr.  Johnson: 

1.  A  little  farther  down  Fleet  Street  is  the  entrance  of  Chancery  Lane, 
a  long  winding  street  where  the  great  Lord  Strafford  was  born  (1593)  and 
where  Izaak  Walton,  "  the  father  of  angling,"  lived  as  a  London  linen- 
draper  (1 627-1 644).  The  Lane  and  its  surrounding  streets  have  a  peculiar 
legal  traffic  of  their  own.  and  abound  in  wig-makers,  strong-box  makers, 
and  law  stationers  and  booksellers.  In  former  times  when  the  Inns  of 
Court  were  more  like  colleges  at  Oxford  and  Cambridge,  and  when  the 
students  which  belonged  to  them  lived  together  within  their  walls,  dined 
together,  and  shared  the  same  exercises  and  amusements,  the  Inns  of 
Court  always  had  Inns  of  Chancery  annexed  to  them.  These  were 
houses  where  the  younger  students  underwent  a  course  of  preparation  for 
the  greater  freedom  of  the  colleges  of  the  Inns  of  Court,  to  which,  savs 
Jeaffreson,  in  his  "  Book  about  Lawyers,"  they  bore  much  the  same 
position  as  Eton  bears  towards  King's  College  at  Cambridge,  or  Win- 
chester to  New  College  at  Oxford.  N'ow  the  Inns  of  Chancery  are  com- 
parative solitudes  :  readers  of  Dickens  will  recollect  the  vivid  descriptions 
of  Symond's  Inn  in  "  Bleak  House." — Hare's  Walks  in  London,  vol.  i. 
p.  78- 

2.  He  sat  for  Tiverton,  and  established  an  interest  in  this  borough 
which  gave  his  family  the  command  of  it  till  the  passing  of  the  Reform 
Bill  in  1832. 
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CHAP.  "Sir,  the  bill  now  before  us  I  will  venture  to  say  is  a  bill 

XXVII.     ,  ,  .     .  ...  ,       ^ 

His  speech  ^"^^  at  this  juncture  must  greatly  contribute  to  the  peace  and 
for  the  bill  tranquillity  of  this  nation.  The  spirit  of  disaffection  and  riot 
franchise  Seems  to  have  gone  abroad  ;  and  if  a  timely  and  effectual  stop  is 
Edin-''^°'  not  put  to  it  by  a  vigorous  interposition  of  the  legislature,  no 
burgh.  gentleman  can  be  bold  enough  to  say  where  it  may  stop.  In 
the  chief  city  of  one  part  of  the  United  Kingdom  it  has  already 
left  too  many  proofs  of  its  fatal  tendency,  and  how  soon  it  may 
communicate  itself  to  the  other  I  tremble  to  imagine.  The  Upper 
House,  sir,  has  already  set  us  the  example  in  what  manner  we 
ought  to  treat,  and  in  what  manner  we  ought  to  punish,  such 
unheard-of  insolence  and  barbarity.  I  hope,  sir,  we  never  shall 
be  upbraided  with  being  cold  in  seconding  their  zeal ;  I  hope, 
sir,  that  it  never  shall  be  laid  to  the  charge  of  a  British  House  of 
Commons  that  it  has  been  remiss  in  resenting  an  insult  upon  all 
law  and  majesty,  while  British  Peers  have  been  forward  in  vin- 
dicating both.  It  is  true  that  the  charge  against  the  provost 
and  citizens  of  Edinburgh  consists  chiefly  in  their  neglecting  to 
prevent  the  tumult  before  it  happened  ;  in  their  neglecting  to 
suppress  it  after  it  had  happened  ;  and  in  their  neglecting  to  dis- 
cover, apprehend,  and  secure  those  who  were  guilty  of  an  auda- 
cious riot  and  of  a  cruel  murder.  But  this  charge  which  is  the 
foundation  of  the  bill  is  not  to  be  considered  as  negligence  only; 
for  he  who  does  not  prevent  a  crime  which  he  might  and  ought 
to  have  prevented,  has  always  in  law  been  looked  upon  as 
morally  and  legally  guilty  of  that  very  crime.  But  it  has  been 
proved  that  the  magistrates  and  citizens  of  Edinburgh  might  and 
ought  to  have  prevented  this  insurrection,  might  and  ought  to 
have  suppressed  it,  and  might  and  ought  to  have  discovered, 
apprehended,  and  secured  the  rioters  and  murderers.  There- 
fore, they  are  answerable  for  the  crimes  which  have  been  com- 
mitted ;  and  the  punishment  to  be  inflicted  upon  them  by  this 
bill  is  mild  and  merciful." 
How  the  Nevertheless  the  resistance  to  it  was  so  great,  that 

bill  ended,  ^jj  ^^^  stringent  clauses  which  it  contained  were 
struck  out,  and  it  ended  in  imposing  a  fine  for  the 
benefit  of  Captain  Porteus's  widow,  who  had  been 
promoted  from  presiding  in  his  kitchen  to  preside  at 
his  table  ;  "  so  that  it  merely  converted  a  poor  cook- 
maid  into  a  rich  lady."  * 

I.  ID  Pari.  Hist.  274. 
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In  a  debate  on  tlie  question  whether  the  House  of    yvO'' 
Commons   should    proceed    in  a   sununary   manner   tOA.n.  1740. 
punish  by  its  own  authority  the  printer  of  a  libel,  or 
should  direct  him  to  be  brought  to  trial  before  a  jury, 
Mr.  Attorney  General  Ryder  said,— 

"Sir,  whence  so  much  tenderness  can  arise  for  an  ofTender  H's speech 

_,.,.,_  ,  J.  in  support 

of  this  kind  I   am  at  a  loss  to  discover;  nor  am  I  able  to  dis- of  a  motion 
cover  any  argument  that  can  be  produced  for  exempting  from  yjou^*"!. ^f 
instant  punishment  the  printer  of  a  paper  which  has  already  been  Conmions 

■         1    ,  r     1  •       TT  ,  for  tlie 

dctcrnniied  by  a  vote  or  this  House  to  be  a  scandalous  libel  summary 
tending  to  promote  sedition.  It  has,  indeed,  been  agreed,  that  m"  nTo'f  a 
there  are  contained  in  the  paper  some  true  propositions,  and '''>^"<=''- 
some  passages  innocent,  nay,  rational  and  seasonable.  But 
this,  sir,  is  nothing  more  than  to  say,  that  the  paper,  flagitious 
as  it  is,  might  have  been  swelled  to  a  greater  degree  of  impu- 
dence and  scurrility  ;  that  what  is  already  too  heinous  to  be 
borne,  might  by  greater  virulence  become  more  enormous.  If 
no  wickedness,  sir,  is  to  be  checked  till  it  has  attained  the 
greatest  height  at  which  it  can  possibly  arrive,  our  courts  of 
criminal  judicature  may  be  shut  up  as  useless  ;  and  if  a  few  in- 
nocent paragraphs  will  palliate  a  libel,  treason  may  be  written 
and  dispersed  without  danger  or  restraint ;  for  what  libel  was 
ever  so  crowded  with  sedition,  that  a  few  periods  might  not 
have  been  selected  which,  upon  this  principle,  might  have  se- 
cured it  from  censure  ?  This  paper  was  circulated  among  the 
representatives  of  the  people  as  they  entered  this  House,  under 
the  specious  pretence  of  giving  them  useful  information  ;  but 
the  danger  of  preventing  intelligence  from  being  offered  to  us 
does  not  alarm  me  with  any  apprehensions  of  disadvantage  to 
the  nation,  for  I  have  not  so  mean  an  opinion  of  the  wisdom  of 
this  assembly  as  to  suppose  that  it  requires  such  aids  from  offi- 
cious instructors,  who  ought,  in  my  opinion,  sir,  rather  to  be 
taught  by  some  parliamentary  censure  to  know  their  own  station, 
than  to  be  encouraged  to  neglect  their  proper  employments  for 
the  sake  of  directing  their  governors.  When  bills,  sir,  are  de- 
pending by  which  either  the  interest  of  the  nation  or  of  particu- 
lar men  may  be  thought  to  be  endangered,  it  is,  indeed,  the 
incontestable  right  of  every  Briton  to  present  his  petition  at  the 
bar  of  this  House,  and  to  specify  the  reasons  on  which  it  is 
founded.  This  is  a  privilege  of  an  inalienable  kind,  which  is 
never  to  be  denied  or  infringed  ;  and  this  may  always  be  sup- 
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CHAP,  ported  without  encouraging  anonymous  intelligence,  or  receiv- 
ing such  papers  as  the  authors  of  them  are  afraid  or  ashamed  to 
own,  and  which  they,  therefore,  employ  meaner  hands  to  dis- 
tribute." 

The  parties  were  summoned  to  the  bar,  and  com- 
mitted for  a  breach  of  privilege.' 
A.D.  1741.  A  bill  having  been  brought  in  "  for  the  better  man- 
ning of  the  Navy,"  which  gave  verj'  objectionable 
powers  to  justices  of  peace  to  authorize  the  impress- 
ing of  seamen  ^  by  constables,  it  met  with  strong  oppo- 

1.  n  Pari.  Hist.  8S7. 

2.  The  practice  of  impressment,  or  compelling  men  to  serve  in  the 
navy,  seems  to  date  back  to  a  very  early  period  of  our  history.  It  is 
said  to  have  been  in  full  force  in  the  reign  of  John,  that  is,  from  the 
time  of  almost  the  first  English  king  who  was  possessed  of  a  regular 
royal  fleet.  Towards  the  end  of  the  same  century  we  find  Edward  I. 
empowering  William  Leybourne  to  impress  men,  vessels,  and  arms  for  the 
manning  of  his  fleet.  So,  too,  we  read  in  the  Black  Book  of  the  Admi- 
ralty that  if  a  mariner  who  had  been  pressed  for  the  King's  naval  service 
ran  away  he  should  undergo  a  year's  imprisonment.  The  same  penalty 
for  the  same  offence  may  be  traced  in  the  legislation  of  later  sovereigns, 
Richard  II.  (137S),  Henr\-  VI.  (1439),  and  Elizabeth  (r562-63),  showing 
that  this  method  of  manning  the  royal  vessels  was  in  full  force  during 
these  centuries.  Towards  the  middle  of  the  sixteenth  century  we  come 
across  what  seems  to  be  a  serious  attempt  to  make  it  criminal  for  a  man 
to  lake  steps  for  eluding  impressment.  In  1555  (2  &  3  Philip  and  Mary, 
xvi.  6)  a  very  harsh  law  was  passed  against  the  Thames  bargemen,  ac- 
cording to  which,  if  any  watermen  "shall  willingly,  voluntarily,  and  ob- 
stinately hyde  themselves  in  the  tyme  of  prestying  into  secret  places  and 
out  corners,"  they  should  suffer  a  fortnight's  imprisonment  and  be  de- 
barred from  following  their  calling  for  another  year.  A  more  generous 
enactment  some  seven  or  eight  years  later  (1562-63)  attempted  to  restrain 
the  arbitrary  character  of  impressments  by  enjoining  that  "  no  Fisherman 
haunting  the  sea  should  be  taken  by  the  Queen's  commission  to  serve  her 
Highness  as  a  mariner  on  the  sea,"  without  the  commissioners  having  first 
consulted  two  neighboring  justices  of  t-he  peace.  Still  more  indulgent  was 
the  spirit  displayed  in  the  7  &  3  William  III.,  according  to  which  the  Lord 
High  Admiral  is  empowered  to  grant  letters  "  to  any  landsmen  desirous  to 
apply  themselves  to  the  sea  services  and  to  ser\-e  in  Merchant  shippe, 
which  shall  be  to  them  a  protection  against  being  impressed  for  che  space 
of  two  years  or  more."  The  provisions  of  the  act  of  1555,  with  some- 
what altered  details  and  increased  penalties,  however,  were  reenacted 
after  a  lapse  of  one  hundred  and  fifty  years  under  Queen  Anne  (1705). 
Under  George  II.  the  impressment  question  was  once  more  taken  up  and 
its  stringency  modified  (1739-40).  By  a  statute  passed  in  this  reign  it 
was  decreed  that  all  persons  above  fifty-five  and  under  eighteen  years  of 
age  should  be  exempt  from  impressment ;  and  an  attempt  to  encourage 
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sition  ;  some  members   denying  the  right  of  impress-    ^U^^j 
ment  altogether,  and  proposing  that  bounties  should 
be  given  to  induce  the  voluntary  enlistment  of  seamen 
in  the  navy  : 

A/r.  Alloruey  General  Ryder :  "Sir,  the  practice  of  impress- His  speech 
ing,  which  lias  been  declaimed  against  with  such  vehement  ex- i" '''™'' °' 

,     ,  impress- 

aggerations,  is  not  only  founded  on  immenioiial  custom  wliich  ment. 
makes  it  part  of  the  common  law,  but  is  Ukewisc  established  by 
our  statutes.  Why  is  it,  therefore,  to  be  considered  illegal  or 
unconstitutional  ?  Upon  an  emergency,  all  must  serve  by  land 
as  well  as  by  sea ;  and  when  the  royal  standard  is  erected  in  the 
field,  all  the  King's  subjects  are  bound  to  repair  to  it  and  to 
fight  under  it.  This  practice,  which  is  as  old  as  the  constitu- 
tion, may  be  revived  at  pleasure,  and  rests  on  the  same  founda- 
tion as  the  impressment  of  seamen.  The  safety  of  the  state  is 
the  supreme  law,  which  must  be  obeyed.  As  to  the  proposed 
bounties,  they  would  be  wholly  ineffectual,  impressment  must 
still  continue,  the  apparent  hardships  of  the  system  would  be 
aggravated,  and  you  would  have  a  much  less  powerful  navy  at 
a  much  greater  cost  to  the  state." 

However,    Sir    Robert    Walpole,    seeing   that    the  The 
measure   was  so  unpopular  that  it  might  precipitate  ^a'n-"'^* 
his  downfall,  wisely  abandoned  it;  and  although  a  bill''°°**^' 
passed  "  for  the  better  manning  of  the  Navy,"  all  the 
obnoxious  clauses  were  withdrawn  from  it.' 

When  Prince  Charles  Edward  was  about  to  enofasre  *"■  '744- 

&    &      He  intro- 

in  his  chivalrous  expedition,  which  for  a  time  promised  ■^""^^biii 

^       ^  ^  ^     ^  for  sus- 

so   favorably,  and  which    terminated    so  disastrouslv,P™'i'''e 

-'    the 

Mr.    Attorney    General    Ryder    introduced    into    the  Habeas 

Corpus 
Act. 
men  to  adopt  a  sailor's  life  was  made  at  the  same  time  by  a  clause  which 
granted  freedom  from  the  above  liability  to  all  sailors  who  chose  to  de- 
mand it,  for  two  years  from  the  time  of  their  first  going  to  sea.     An  act 
of  William  IV. 's  reign  improved  the  position  of  the  impressed  sailor  still 
further  by  limiting  his  term  of  service  to  five  years — unless  in  a  case  of 
urgent  necessity,  when  the  admiral  might  enlarge  it  by  six  months  (1S35). 
By  this  time,  however,  the  practice  of  impressment,  which  had  been  very 
largely  used  during  the  great  wars  in  the  opening  years  of  !he  century, 
had  been  rapidly  losing  ground,  and  its  place  is  now  altogether  supplied 
by  voluntary  enlistment. — Low  and  Pulling' s  Did.  of  Eng.  Hist. 
I.   12  Pari.  Hist.  26-143. 
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xxvn     House  of  Commons  the  bill  for  suspending  the  Habeas 
Corpus  Act}     But  we  are  only  told  that,  "  after  enlarg- 

I.  The  Writ  of  Habeas  Corpus  rests  upon  the  famous  29th  section  of 
Magna  Charta  :  "  No  freeman  shall  be  taken  and  imprisoned  unless  by 
the  lawful  judgment  of  his  peers  or  by  the  law  of  the  land."  Arbitrary 
imprisonment,  though  thus  provided  against,  was,  however,  not  unfre- 
quently  practised  by  the  King's  Privy  Council,  and  in  1352  a  statute  was 
passed  to  prevent  this  abuse  of  the  liberty  of  the  subject,  which  was  twice 
reenacted  in  the  reign  of  Edward  III.  Under  the  Tudors.  prisoners, 
when  committed  by  the  Council  generally,  or  even  by  the  special  com- 
mand of  the  King,  were  admitted  to  bail  on  their  habeas  corpus,  but  there 
were  frequent  delays  in  obtaining  the  writ.  The  question  whether  a 
prisoner  could  be  detained  by  special  command  of  the  King,  signified  by 
a  warrant  of  the  Privy  Council,  without  showing  cause  of  imprisonment, 
was  argued  out  in  Darnell's  case,  when  the  Judges,  relying  upon  an  ob- 
scure declaration  of  their  predecessors  in  the  34th  of  Elizabeth,  decided 
for  the  Crown,  The  House  of  Commons  retorted  by  protesting  in  the 
Petition  of  Right  against  the  illegal  imprisonment  of  the  subject  without 
cause.  The  arbitrary  arrest  of  Sir  John  Eliot  and  the  other  members 
on  the  dissolution  of  1629  was  an  attempt  to  evade  the  Petition  of  Right, 
and  was  met  by  the  provision,  in  the  act  which  abolished  the  Star  Cham- 
ber, that  any  person  committed  by  the  Council  or  the  King's  special  com- 
mand was  to  have  a  writ  of  habeas  corpus  granted  him,  on  application  to 
the  Judges  of  the  King's  Bench  or  Common  Pleas,  without  any  delay  or 
pretence  whatever.  Nevertheless,  Lord  Clarendon's  arbitrary  custom  of 
imprisoning  offenders  in  distant  places  revived  the  grievance,  and  the 
Commons,  under  Charles  II.,  carried  several  bills  to  prevent  the  refusal  of 
the  writ  of  habeas  corpus,  but  they  were  thrown  out  in  the  Lords.  In  1676 
Jenkes's  case  called  fresh  attention  to  the  injustice  of  protracted  impris- 
onment. At  last,  in  1679,  the  famous  Habeas  Corpus  Act  was  passed. 
It  enacted  that  any  judge  must  grant  the  writ  of  habeas  corpus  when  ap- 
plied for,  under  penalty  of  a  fine  of  500/. ;  that  the  delay  in  executing  it 
must  not  exceed  twenty  days  ;  that  any  officer  or  keeper  neglecting  to 
deliver  a  copy  of  the  warrant  of  commitment,  or  shifting  the  prisoner 
without  cause  to  another  custody,  shall  be  fined  100/.  on  the  first  offence, 
and  200/.,  with  dismissal,  for  the  second  ;  that  no  person  once  delivered 
by  habeas  corpus  shall  be  recommitted  for  the  same  offence  ;  that  every 
person  committed  for  treason  or  felony  is  to  be  tried  at  the  next  assizes, 
unless  the  Crown  witnesses  cannot  be  produced  at  that  time  ;  and  that, 
if  not  indicted  at  the  second  assizes  or  sessions,  he  may  be  discharged  ; 
and  that  no  one  may  be  imprisoned  out  of  England.  The  defects  in  this 
great  act  have  since  been  remedied  by  the  Bill  of  Rights,  which  declares 
that  e.xcessiie  bail  may  not  be  required  ;  and  by  the  act  of  1757  "  for 
securing  more  effectually  the  liberty  of  the  subject,"  which  extended  the 
remedies  of  the  Habeas  Corpus  Act  to  non-criminal  charges,  and  empov>r- 
ered  the  Judges  to  examine  the  truth  of  the  facts  set  forth  in  the  return. 
By  an  act  of  1S62,  based  on  the  fugitive  slave  Anderson's  case,  it  wai 
provided  that  no  writ  of  habeas  corpus  could  issue  from  an  English  Court 
into  any  colony  where  local  courts  exist  having  authority  to  grant  and 
issue  the  said  writ.     The  Habeas  Corpus  Act  was  extended  to  Ireland  in 
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ing  on  the  present  dangerous  situation  of  affairs  in  this  ^"y,*^- 
country,  when  not  only  a  foreign  invasion  but  domes- 
tic troubles  were  to  be  provided  against,  he  said,  that, 
fully  convinced  as  he  was  of  the  importance  of  that 
invaluable  law  for  the  preservation  of  our  liberties,  he 
should  as  soon  have  cut  off  his  right  hand  as  stand  up 
to  make  that  motion,  if  he  were  not  fully  persuaded 
that  it  was  absolutely  necessary  to  secure  all  the  invalu- 
able blessings  which  wc  enjoyed."  ' 

His  greatest  effort  seems  to  have  been  his  defence 
of  Lord  Hardwicke's  bill  attainting  the  sons  of  the  Pre- 
tender should  they  land  in  Great  Britain  or  Ireland  ; 
making  it  high  treason  to  correspond  with  them,  and 
postponing  till  their  death  the  mitigation  of  the  Eng- 
lish law  of  treason  introduced  at  the  Union  for  doing 
away   with  corruption  of    blood  in  all  cases   of   high 
treason.     Not  only  Jacobites,  who  looked  eagerly  for  Effect  of 
a   restoration  of    the    true  line,  nut   W  nigs,  who    had  posed  en- 
assisted  in  effecting  the  Revolution  and  sincerely  sup-fha^rhe 
ported  the  new  dynasty  as  necessary  to  constitutional  pretender* 
government,  were  shocked  by  the  proposed  enactment  at"a"n,ed. 
that  the  young  Princes,  the  undoubted  heirs  of  Cerdic 
the  Saxon,  of  William  the  Conqueror,  of  the  Plantage- 
nets  whether  wearing  the  white  rose  or  the  red,  of  the 
Tudors,  of  the  Bruces,  and  of  the  Stuarts, — although, 
personally,  thev  had  committed  no  offence  against  the 
British  nation,  and  although  they  must  have  considered 
that  they  were  engaged  in  a  holy  enterprise  when  they 

1782  ;  in  Scotland  the  liberty  of  tlie  subject  is  guarded  by  the  Wrongous 
Imprisonment  Act  of  1701.  In  times  of  political  and  social  disturbance 
the  Habeas  Corpus  Act  has  now  and  again  been  suspended.  It  was  sus- 
pended nine  times  between  the  Revolution  and  1745  ;  again  during  the 
troubles  which  followed  the  French  Revolution  (i  794-1  Soo),  after  which 
an  Act  of  Indemnity  was  passed  ;  as  again  after  the  Suspension  Act  of 
1817.  In  Ireland  it  has  been  suspended  no  less  than  six  times  since  the 
Union;  but  since  1848  the  Government,  in  times  of  disaffection,  have 
had  recourse  to  special  Coercion  Acts. — Low  and  Pulling  s  Diet,  of  Eng. 
Hist. 

I.   13  Pari.  Hist.  671. 
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^*^^^-  were  trying,  with  the  assistance  of  faithful  adherents, 
to  recover  the  crown  for  their  exiled  father, — if  taken 
prisoners  in  the  country  which  their  ancestors  had 
ruled  for  fifteen  hundred  years,  should,  without  any 
form  of  trial,  be  hanged  like  dogs  on  the  bough  of  the 
next  convenient  tree.  The  new  treason  of  simply  cor- 
responding with  them  while  they  remained  in  distant 
lands  was  starthng,  as  the  interchanged  letters  might 
amount  to  mere  courtesy,  or  might  touch  some  point 
of  philosoph)-  or  the  arts.  But  the  indefinite  prolon- 
gation of  forfeiture  of  all  property  and  all  honors,  on 
a  conviction  for  high  treason,  was  that  which  caused 
the  greatest  alarm.  The  union  with  Scotland  never 
could  have  been  accomplished  except  upon  the  solemn 
promise  that,  if  the  English  law  of  treason  was  intro- 
duced into  that  country,  "  corruption  of  blood,"  its 
most  cruel  incident,  should  entirely  cease  at  the  death 
of  the  son  of  James  II.  The  new  measure  was  de- 
nounced as  not  only  unjust  and  inhuman  in  itself,  but 
as  the  breach  of  a  national  compact,  and  of  the  condi- 
tion on  which  the  Hanoverian  lamily  had  been  invited 
to  the  throne. 

Ryder's  Mr.  Attorney  General  Ryder:   "Sir,  the  clause  for  attainting 

speech  for  jjjg  j^^.^  g^j^g  ^f  jj^g  Pretender,  in  case  thev  should  land  or  at- 

their  at-  ' 

tainder.  tempt  to  land  in  Great  Britain  or  any  of  the  dominions  there- 
unto belonging,  can  stand  in  no  need  of  any  long  explanation, 
or  of  many  arguments  for  securing  to  it  your  approbation.  It 
is  vain,  sir,  to  talk  or  to  think  of  hereditary  right  to  the  crown 
beyond  what  we  find  in  the  Act  of  Settlement.  Our  only  legiti- 
mate sovereign  is  his  Majesty  King  George  II.,  to  whom  we 
have  all  sworn  allegiance,  and  whom  God  long  preserve !  All 
who  contest  the  right  to  the  crown  of  him  and  his  heirs,  must 
be  treated  as  traitors.  We  cannot  look  to  the  pedigree  of  those 
who  compass  the  death  of  our  lord  the  King  or  lew  war  against 
him  in  his  realm.  The  stability  of  government  is  essential  to 
the  good  of  the  people,  and  this  can  only  be  secured  by  speedily 
disposing  of  those  who  claim  the  crown  and  try  to  get  posses- 
sion of  it  by  force  of  arms.     On  this  principle  the  Duke  of  Mon- 
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inoutli  was  attainted  by  parliament,  and  executed  without  any    J^^ '!• 
form  of  trial  ;  and  on  the  same  principle  the  present  Pretender,  Ryder's 
callinK  liimself  lames  III.,   and  lames  VIU.  of  Scotland,  was *?<'"'' fo^ 

"  •'  -"  llieir  ai- 

himself  attainted  by  act  of  parliament  in  the  year  171 5.  Not- taindtr, 
witiistanding  the  attainder,  no  one  would  be  justified  in  putting 
the  law  in  force  without  a  warrant  from  the  Government,  and 
there  would  always  be  room  for  a  display  of  royal  clemency. 
With  respect  to  the  prohibition  of  corresponding  with  the  sons 
of  the  Pretender,  I  am  not  much  surprised  that  tiiere  should  be 
some  uneasiness,  considering  how  many  (wishing  to  have  two 
strings  to  their  bow)  ever  since  the  flight  of  James  II.,  while 
they  professed  a  devoted  adherence  to  the  new  order  of  things, 
have  wished  to  keep  up  a  good  understanding  with  the  e.xiled 
family,  contemplating  the  possibility  of  a  new  Restoration. 
Ought  this  double-dealing  to  be  encouraged?  The  courtesy  to 
be  found  in  such  letters  is  the  offer  of  a  hospitable  welcome  in 
Lochaber,  the  philosophy  discussed  is  the  divine  right  of  kings, 
and  the  art  to  be  illustrated  is  the  art  of  rebellion.  For  the 
good  of  hot-headed  Jacobites  and  Janus '-faced  politicians  them- 
selves, such  correspondence  should  be  interdicted,  that  they  may 
be  saved  from  temptation  and  delivered  from  evil.  The  clause 
continuing  the  e.xisting  law  of  forfeiture  for  treason  till  the  death 
of  the  sons  of  the  Pretender  will  require  some  more  observation, 
for  it  has  been  represented  as  inconsistent  with  religion,  incon- 
sistent with  natural  justice,  inconsistent  with  national  good  faith, 
and  inconsistent  with  the  freedom  of  our  constitution.  All  that 
can  be  said  against  forfeiture  for  treason  must  proceed  from  mis- 
taking or  misrepresenting  the  nature  of  punishment,  and  the 
end  for  which  it  has  been  introduced  into  human  societies.  It 
is  said  that  punishment  is  'malum  passionis,  quod  infligitur  ob 
malum  aciionis,' ^  and  therefore  in  its  own  nature  it  must  be 
confined  to  the  person  of  the  criminal  ;  for  whoever  pretends  to 
inflict  a  punishment  upon  an  innocent  person,  cannot  properly 
be  said  to  punish  :  on  the  contrary,  he  deserves  to  be  punished, 

1.  Janus  was  the  most  ancient  king  who  reigned  in  Italy.  He  was  a 
native  of  Thessaly,  and  son  of  Apollo,  according  to  some.  He  is  repre- 
sented with  two  faces,  because  he  was  acquainted  with  the  past  and  the 
future  ;  or,  accordinp;  to  others,  because  he  was  taken  for  the  sun,  who 
opens  the  day  at  his  rising,  and  shuts  it  at  his  setting.  Some  statues  rep- 
resented Janus  with  four  heads. — See  Lempriere's  Classical  Diet. 

2.  "  An  evil  of  suffering,  which  is  inflicted  on  account  of  an  evil  of 
action." 


continued. 
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CHAP,    because,  in  so  doing,   he  commits  a  crime,  or  a   '  malum  ac- 

XXVII 

Ryder's  tionis,'  and  for  that  reason  ought  to  suffer  a  'malum  passionis. ' 
speech  for  However,  there  are  many  misfortunes,  inconveniences,  and 
tainder,  losses  which  innocent  men  are  subjected  to  by  the  nature  of 
things,  and  may  be  exposed  to  by  the  laws  for  the  preservation 
or  welfare  of  society.  It  is  a  misfortune  for  children  to  be  born 
of  parents  afflicted  with  hereditary  diseases  ;  it  is  a  misfortune 
for  children  to  be  reared  by  parents  who  are  poor  or  profligate  : 
but  these  misfortunes  are  not  to  be  called  punishments.  In 
countries  where  slavery  is  permitted,  children  born  of  slaves  are 
the  property  of  the  masters  of  their  parents.  In  the  ancient 
Roman  commonwealth,  the  children  of  plebeians  could  not 
marry  into  a  patrician  family,  nor  be  advanced  to  any  of  the 
chief  posts  of  the  Government.  In  a  similar  category  are  chil- 
dren, by  our  law,  born  of  parents  convicted  of  treason.  If  the 
good  of  society  requires  the  property  of  the  parent  to  be  for- 
feited for  his  crimes,  his  children  suffer  a  misfortune,  but  are 
not  subjected  to  punishment." 

He  then  proceeds  at  enormous  length,  but  with 
very  considerable  ability,  to  quote  the  opinions  on 
this  subject  of  Grotius,  of  Puffendorf,  and  of  Cicero ; 
and  to  examine  the  treason  laws  of  the  Jews,  of  the 
Athenians,  of  the  Romans,  of  the  Saxons,  of  the  Nor- 
mans, and  of  the  English  from  the  reign  of  Edward 
III.  downwards;'  showing  that,  by  the  most  enlight- 
ened  statesmen  and  the  wisest  nations,  forfeiture  of 

I.  High  treason,  which  means  a  transcendently  dangerous  kind  of 
betrayal,  is  theoretically  a  murderous  blow  aimed  at  the  state,  but  in  fact 
is  any  mischievous  action  or  design  against  the  person  of  the  sovereign, 
with  whose  particular  life  the  general  welfare  is  supposed  to  be  bound. 
It  is  called  "  high  "  to  distinguish  it  from  simple  or  petty  treason,  which 
was  an  outrageous  or  unnatural  betrayal  of  confidence,  as  that  of  a  child 
who  attempts  or  designs  the  slaughter  of  a  parent.  Feudalism  is  usually 
credited  with  having  shifted  the  mark  of  treason  from  the  state  to  the 
sovereign.  Yet  the  idea  of  the  King's  supreme  lordship  and  consequent 
importance  in  this  connection  is  first  seen  in  Alfred's  law  of  treason  :  "  If 
any  one  plot  against  the  King's  life,  of  himself  or  by  harboring  of  exiles, 
or  of  his  men,  let  him  be  liable  in  his  life  and  in  all  that  he  has."  For 
such  '■  treachery  against  a  lord  "  Alfred  thought  no  reparation  possible. 
After  the  Conquest,  therefore,  while  the  penalty  of  rebellion  was  for  a 
Norman  only  forfeiture  and  imprisonment,  for  an  Englishman  it  was 
death.  In  1075  the  Norman  earl  Ralph  Guader  met  with  no  worse 
doom  than  loss  of  lands  and   perpetual  captivity  ;  the   Englishman  Wal- 
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property  had,  for  the  peace  of  society,  been  inflicted  as 
a  punishment  on  those  who  had  attempted  to  overturn 


CHAP. 
XXVII. 


theof  perished  on  the  scaffold.  The  crime  did  not  assume  its  darker 
aspect,  or  draw  after  it  the  more  axvful  punishment  afterwards  reserved 
for  it,  till  many  years  later.  The  Norman  and  early  Plantagcnct  kings 
seldom,  if  ever,  had  leaders  of  rebellion  executed  on  legal  process  ;  their 
vengeance  was  satisfied  with  the  ordinary  feudal  consequences.  The 
idea  of  treason,  however,  was  well  known.  Glanville  speaks  of  it  under 
the  name  of  "  lese  majesty,"  thus  showing  the  influence  of  the  Roman 
law  on  its  development.  Edward  I.  gave  expression,  perhaps  for  the 
first  time,  to  the  sterner  conception  of  the  offence  :  the  proceedings 
against  David  of  Wales  and  William  Wallace  first  exhibited  its  merciless 
characteristics.  The  constructive  complexity  of  David's  guilt  set  the 
precedent  for  the  most  appalling  feature  in  our  legal  history.  He  was 
drawn  to  the  gallows,  hanged,  had  his  bowels  burnt,  and  his  quarters 
dispersed  over  the  kingdom,  respectively  for  the  treachery  to  his  lord, 
the  murder,  the  profanation  of  a  holy  season,  and  the  repeated  forma- 
tion of  designs  against  his  King  at  various  places,  into  which  the  judges 
divided  his  crime.  This  case  practically  ruled  all  that  came  after.  The 
hurdle,  the  gallows,  the  axe,  and  the  quartering  knife  were  for  ages  the 
instruments  of  the  punishment  of  treason,  varied  only  by  the  stake  and 
the  fagot  if  the  convicted  traitor  were  a  woman.  The  legal  sentiment 
was  now  fostered  that  there  was  a  special  heinousness  in  the  offence.  It 
was  deemed  politic,  perhaps,  to  frighten  the  King's  liegemen  into  a  re- 
spect for  their  oaths  and  implied  fealty.  Any  scheme  that  struck  at  the 
King,  his  crown  and  dignily,  or  tended  to  do  micshief  to  his  person  or 
royal  estate,  was  asserted  by  legal  writers  to  be  treason,  not  only  in 
those  who  attempted  it.  but  also  in  those  who  advised  it.  But  the  Crown 
had  the  interest  in  keeping  the  offence  indefinite  that  the  consequent  fre- 
quency of  forfeitures  gave  ;  and  the  profitable  vagueness  was  allowed  to 
hang  over  it  for  a  time.  Mortimer,  for  instance,  was  in  1330  condemned 
for  merely  "  accroaching  "  or  drawing  towards  himself  the  royal  power. 
In  1352,  therefore,  the  puzzled  and  distressed  Lords  and  Commons 
begged  King  Edward  III.  to  declare  authoritatively  the  law  on  the  sub- 
ject. Edward  complied,  and  the  historic  Statute  of  Treasons  was  the 
result.  Henceforward  no  man  was  to  be  held  guilty  of  treason  who  had 
not  compassed  the  death  of  the  King  Queen,  or  their  eldest  son  :  vio- 
lated the  Queen,  the  King's  eldest  daughter  if  unmarried,  or  the  wife  of 
his  eldest  son  ;  levied  war  against  the  King  in  his  kingdom,  or  adhered 
to  his  enemies  ;  counterfeited  the  Great  Seal,  or  brought  false  money 
into  the  land  ;  or  slain  his  Chancellor,  Treasurer,  or  Judges  "being  in 
their  place  doing  their  offices."  And  all  the  lands  forfeited  for  any  of 
these  offences  were  to  go  to  the  King,  whether  holden  of  him  or  of  others. 
The  weightier  clauses  of  this  statute  are  law  still.  But  it  often  fell 
short  of  the  needs  of  an  arbitrary  King  or  an  unusually  critical  condition 
of  affairs  ;  and  such  additions  were  made  to  it  by  the  legislature,  and  con- 
structions placed  upon  it  by  the  Judges,  as  the  occasion  seemed  to  de- 
mand. In  Richard  II. 's  heyday  of  power,  in  Henry  VI. 's  growing 
weakness,  new  treasons  were  created,  but  only  to  be  brushed  away  at  the 
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S^v^"^-  the  existing:  government,  whether  monarchical,  aristo- 
cratical,  or  mixed  ;  and  the  love  of  parents  to  children 
had  been  taken  advantage  of  to  deter  men  from  crimes 

return  of  better  or  more  settled  times.  The  reign  most  prolific  of  arti- 
ficial treasons  was  Henry  VIII. 's  :  to  deny  the  royal  supremacy,  or  even 
decline  to  admit  it,  to  deprive  the  King  of  any  of  his  titles,  to  keep  back 
from  him  the  knowledge  of  an  immorality  committed  by  the  lad\'  he  pro- 
posed to  marry,  and  several  other  things  of  little  seeming  importance  at 
other  times,  were  exaggerated  into  treasons.  These  were  all  swept  away 
when  Edward  VI.  succeeded  ;  but  many  of  them  were  reenacted  the  year 
before  his  death,  while,  as  a  feeble  antidote  to  this  renewed  severity,  it 
was  provided  that  no  treason  should  be  established  save  on  the  testimony 
of  two  witnesses.  The  restored  additions  were  cast  out  again  in  Mary's 
reign,  but  the  mitigatory  provision  was  left  untouched.  The  safety  of 
Elizabeth  called  for  fresh  accessions  to  the  law, — among  other  enactments 
it  was  made  treason  to  say  that  the  Queen  was  a  heretic,  a  schismatic,  or 
a  usurper, — but  these  were  limited  to  the  Queen's  lifetime.  After  her 
death  the  law  of  Edward  III.  continued  the  sole  statutory  basis  of  the 
crime,  and  the  law  of  Edward  \'I.  its  sole  judicial  corrective.  The  nim- 
ble wits  of  lawyers,  however,  had  found  in  the  former,  by  help  of  the 
doctrine  of  constructive  treason,  more  than  one  implication  of  crime. 
Chief  among  these  was  conspiracy  to  levy  war  against  the  King,  which 
though  not  asserted  to  be  itself  treason,  was  accepted  as  a  convincing 
proof  of  treason.  To  this  principle  Parliament  also  three  times  gave  a 
lease  of  the  existing  sovereign's  life,  in  the  reigns  of  Elizabeth,  Charles 
II.,  and  George  III.  The  contemplated  deposition  of  the  sovereign,  or 
even  the  devisal  of  a  plan  for  putting  him  under  restraint  for  any  purpose 
whatever,  such  as  Essex  designed  in  1601,  was  discovered  in  Edward 
III.'s  statute.  At  last,  in  1S16,  the  whole  subject  was  comprehensively 
treated  in  a  statute  of  that  year,  which  is  now  the  accepted  standard  of 
treason.  By  this  measure  not  only  the  overt  act,  but  the  mere  entertain- 
ment of  a  desire  to  slay,  wound,  coerce,  or  depose  the  King,  or  to  de- 
prive him  of  any  part  of  his  dominions,  or  to  levy  war  against  him  with 
any  view  whatever,  or  to  move  an  invasion  from  abroad,  and  the  publica- 
tion of  an  intention  to  do  any  of  these  things,  were  declared  to  be  high 
treason.  The  law  was  thus  definitely  fi.xed.  N'o  legal  process  was  more 
shamelessly  perv'erted  to  tyrannical  and  unjust  ends  than  that  of  treason, 
as  a  hundred  cases,  from  Burdett's  to  Sidney's,  testify.  To  remedy  the 
monstrous  unfairness  of  trials  on  this  charge  the  notable  law  of  i6g6  was 
passed.  This  insures  to  the  accused  the  assistance  of  counsel,  the  exami- 
nation of  his  witnesses  on  oath,  a  copy  of  his  indictment  five  (afterwards 
ten)  days,  a  list  of  the  jury  panel  two  days,  before  his  trial,  and  the  cer- 
tainty of  having  two  direct  witnesses  produced  against  him;  and  limits 
prosecutions  to  the  term  of  three  years,  save  for  an  attempt  to  assassinate 
the  King.  The  revolting  horrors  of  the  punishment  have  since  been 
removed — the  cutting  down  alive  and  disembowelling  of  men,  and  the 
burning  of  women,  in  lygo:  the  drawing,  quartering,  and  beheading,  in 
1870.  But  they  had  ceased  to  be  carried  out  much  earlier. — Low  and 
Pulling' s  Diet,  of  Eng.  Hist. 
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which   are  subversive  of  social  ordci-,  and   to   wliich    SJ^A'J- 
there  is  often  a  strong  inducement  from  ambition,  cu- 
pidity, and  love  of  change.     He  thus  concluded  : 

"The  execution  of  a  traitor  is  a  fleeting  example;  but  the  its  con- 
poverty  of  his  posterity  is  a  permanent  lesson  of  obedience  to 
the  laws,  whereby  rebellion  and  civil  war  are  prevented,  and 
hberty  is  allowed  to  flourish.  The  reason  which  induced  Par- 
liament to  continue  forfeiture  for  treason  in  this  country,  at  all 
events  till  the  death  of  the  old  Pretender,  applies  now  with 
equal  strength  to  continue  it  till  the  death  of  his  sons.  The 
infatuated  attachment  to  the  family  which  systematically  at- 
tacked, and  which  if  recalled  would  soon  effectively  destroy, 
both  our  religion  and  our  liberties,  still  continues  ;  and  wicked 
men,  under  pretence  of  it,  seek  to  prosecute  their  own  schemes 
of  lawless  aggrandizement.  Whether  we  shall  ever  abolish  a 
punishment  so  salutary  and  necessary,  there  is  no  occasion  now 
to  determine  ;  but,  at  all  events,  while  the  Pretender's  sons  sur- 
vive, there  will  always  be  too  many  amongst  us  affected  by  an 
itch  of  rebellion  ;  and  all  lawyers  and  politicians  agree,  that 
severity  of  punishment  should  be  in  proportion  to  the  evils  aris- 
ing from  the  offence,  and  the  probability  of  its  being  repeated."' 

The  bill  passed;  but  it  had  no  effect  in  deterring  The  bm 
Charles  Edward  from  his  purpose,  or  in  cooling  the*^^^^' 
ardor  of  his  followers;  and  as  wise  men  preferred 
the  existing  system  of  government,  from  the  superior 
advantages  enjoyed  under  it,  I  suspect  that  the  more 
prudent  course  would  have  been,  by  amending  our 
laws,  to  have  removed  the  unpopularity  from  the  Gov- 
ernment,— which  was  then  so  great  that  the  mass  of 
the  nation  looked  with  indifference  to  the  result  of  the 
contest. 

The  next  speech  of  Mr.  Attorney  General  Ryder  a.d.  1747. 

-  ,         ,    ,  i   .    ,    Ryder's 

transmitted  to  us  is  an  extremely  elaborate  one,  which  speech  to 
he  delivered  against  a  bill  introduced  to  prohibit  in- expediency 
surances  on  French  ships  during  the  war.     Carrj-ingthein-"' '^ 
the    principles   of   free   trade    to   an    extreme   which  enemfi° 

ships. 
I.   13  Pari.  Hist.  889. 
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xxva  startles  us  even  in  the  present  age,  he  contenaed  that 
we  should  be  gainers  bj'  indemnifying  French  mer- 
chants against  English  capture ;  and  this  proposition 
he  enforced  and  illustrated  by  an  immense  body  of 
statistics  and  calculations,  which  would  now  be  unin- 
teresting. Having  shown  the  large  profit  made  by 
insuring  enemies'  property,  he  pointed  out  the  impru- 
dence of  sacrificing  this  in  the  vain  hope  of  destr03ang 
their  commerce : 

"Like  the  dog  in  the  fable,''  said  he,  "by  snatching  at  the 
bone  we  fancy  we  see  in  the  water,  we  shall  lose  that  which  we 
now  hold  in  our  mouth.  The  trade  of  insuring  we  possess  with- 
out a  rival;  but  it  will  soon  be  established  in  other  countries,  and 
our  own  merchants  may  deal  with  foreign  insurance-companies. 
Let  the  King  of  France  but  talk  of  insurances  in  his  drawing- 
room  ;  let  him  but  say  it  is  a  business  no  way  inconsistent  with 
noblesse  ;  let  him  but  insinuate  that  he  will  show  favor  to  those 
who  engage  in  it,  and  the  whole  French  nation  will  become  in- 
surers. " 

The  bill  Howevcr,  although  he  was  ably  supported  by  Mur- 

prohibiting  _  °  j         rr  j 

such  iu-     ray  the  Solicitor  General,  the  bill  passed ;  and,  indeed, 

surances 

neverthe-    our  courts  would  uow  considcr  such  insurances  void 

less  passes.  .   ,        , .  .  , 

at  common  law,  as  contracts  with  alien  enemies,  and 
contrary  to  public  policy.' 

On  the  death  of  Frederick,  Prince  of  Wales,^  Mr. 

1.  14  Pari.  Hist.  12S. 

2.  Frederick,  Prince  of  Wales  (1707-1751),  was  the  son  of  George  II. 
and  Caroline  of  Anspach.  Before  coming  to  England  he  quarrelled  with 
his  father  because  his  intended  marriage  with  Princess  Wilhelmina  -of 
Prussia  was  broken  off.  On  his  arrival  in  England  he  joined  the  party 
that  was  in  opposition  to  Walpole,  taking  Bolingbroke  as  his  political 
adviser.     He  continued  to  oppose  the  Court  and  ministry  until  his  death. 

—Low  and  Pulling s   Did.  of   Eng.  Hist. Hare  says  :  "  Frederick, 

Prince  of  Wales,  when  he,  in  his  turn,  quarrelled  with  his  father  in  1737, 
came  to  reside  in  Leicester  Square  with  his  wife  and  children.  It  was 
there  that  he  died  (March  20,  1751),  suddenly  exclaiming,  'Je  sens  la 
mort,'  and  falling  into  the  arms  of  Desnoyers,  the  dancing-master,  who 
was  performing  upon  the  violin,  while  the  royal  family  were  playing  at 
cards  in  the  next  room  ;  an  event  which  so  little  affected  George  II.,  that 
when  he  received  the  news  as  he  was  playing  at  cards  with  the  Countess 
of  Walmoden,  he  said  simply,  '  Fritz  ist  todt,'  and  went  on  with  the 
game." — Walks  in  London,  vol.  ii.  p.  126" 


LITE   OF  CHIEF   JUSTICE    RVDFK.  319 

Attorney  Ryder  had  to  carry  through  the  House  of   ^"^i^ 
Commons  the  bill  for  appointing  the  Princess  of  Wales  a.d.  1751. 
Regent,  with  a  Council  to  control  her,  at  the  head  of  speech  on 
which  was  the  Duke  of  Cumberland.     This  last  part  gency  bul 
of  the  arrangement   was  very  unpopular,  and  he  had 
great   difficulty    in    defending    it.     Having    observed 
that  the  precedent  now  established   would  settle  the 
practice   of  the   constitution  for  the  future,   he  thus 
proceeded : 

"I  shall  freely  grant,  sir,  that  a  sole  regent,  with  sovereign 
power,  is  more  consonant  to  our  constitution,  and  less  exposed 
to  faction,  than  a  regent  limited  and  restrained  to  act  in  all  mat- 
ters of  great  importance  by  the  advice  of  a  council  of  regency ; 
but  will  any  gentleman  say  that  the  appointing  of  a  sole  regent 
with  sovereign  power  ought  to  be  laid  down  as  a  general  rule  to 
be  observed  in  every  case  of  a  minority?  If  we  appoint  a  regent 
with  a  council  of  regency,  we  are  exposed  to  the  danger  of  fac- 
tion ;  if  we  appoint  a  sole  regent  with  absolute  power,  we  are 
exposed  to  the  danger  of  an  usurpation.  But  as  usurpation  is 
a  danger  much  more  terrible  than  faction,  the  safer  general  rule 
is,  that  a  council  of  regency  ought  to  be  established,  and  that 
the  regent  be  confined  to  act  by  their  advice."  He  then  went 
over  the  various  minorities  which  had  occurred  in  English  history 
since  the  accession  of  Henry  HI.,  illustrating  his  proposition 
by  the  manner  in  which  a  limited  and  unlimited  regency  had 
worked  ;  and  thus  concluded  :  "If  a  sole  regent  with  sovereign 
power  should  now  be  appointed,  I  am  persuaded  the  same  course 
will  ever  after  be  insisted  upon,  till  some  regent,  like  Richard 
III.,  has  convinced  us  when  it  is  too  late  of  the  danger  we  incur. 
If  I  were  to  look  no  farther  than  the  excellent  Princess  named 
by  this  bill,  I  would  cheerfully  intrust  her  with  absolute  sway ; 
but  I  am  sure  she  has  too  much  wisdom  not  to  excuse  our  refus- 
ing to  pay  her  a  compliment  at  the  apparent  risk  of  one  of  her 
posterity." 

The  bill  passed  as  introduced,  but  never  came  into  The  bm 

/-<  IT  •        1     •  •  passes. 

operation,  as  George  II.  survived  till  his  graiidson  was 
of  age.* 

I.  14  Pari.  Hist.  1023. 
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CHAP.  Xhe  last  time  that  Sir  Dudley  Ryder  ever  spoke 

A.D.  1753.  in    parliament  was   in   supporting   Lord    Hardvvicke's 

His  speech        ,    ,  i     i  -ii  i        i        • 

in  support  Celebrated  bill  to  prevent  clandestine  marriages.  ' 
Hard-  He  showed  at  great  length,  and  with  much  ability, 
Marriage  the  evils  produced  by  the  existing  system  of  giving 
validity  to  every  marriage  celebrated  by  a  priest  in 
orders,  in  any  place,  at  any  hour,  without  license 
or  proclamation  of  banns,  and  without  the  consent  of 
parents  or  guardians ;  he  proved  that  it  was  within 
the  just  power  of  the  legislature  to  regulate  the  man- 
ner in  which  this,  the  most  important  of  all  contracts, 
shall  be  entered  into;  and  he  defended  the  several 
provisions  of  the  bill  which  were  to  guard  alike  against 
the  passions  both  of  the  young  and  the  old : 

"We  often  find,"  said  he,  "the  passion  called  love  triumph- 
ing over  the  duty  of  children  to  their  parents  ;  and,  on  the 
other  hand,  we  sometimes  find  the  passions  of  pride  and  avarice 
triumphing  over  the  duty  of  parents  to  their  children.  I  am 
persuaded  that  our  ancestors  would  long  ago  have  applied 
a  similar  remedy,  but  for  the  superstitious  opinion  that  when  a 
marriage  between  two  persons  come  to  the  age  of  consent, 
though  minors,  is  once  solemnized  by  a  priest  in  orders,  it  is  so 
firmly  established  by  the  Divine  Law,  that  it  cannot  be  declared 
null  by  any  human  tribunal.  Thank  God  !  we  have,  in  this 
age,  got  over  such  dogmas  ;  and  the  Right  Reverend  Bench  in 
the  other  House  deserve  well  of  their  country  for  consenting 
to  render  Christianity  consistent  with  common-sense." 

After  a  furious  opposition,  the  bill  was  carried  ;  but 

The  bill  is    --  -.  ,  ,  <  .     ^  . 

carried.  Mr.  Attorney  ought  to  have  seen  a  gross  detect  in 
it,  which  we  have  lately  cured, — that  it  allowed  the 
validity  of  marriages  to  be  questioned  at  any  distance 
of  time  upon  an  alleged  non-compliance  with  its  pro- 
visions, although  the  parties  might  have  lived  many 

I.  The  act  commonly  called  Lord  Hardwicke's  Act  (1753)  provided 
that  marriages  must  be  performed  in  the  parish  church  (those  of  Jews  and 
Quakers  alone  being  excepted)  after  the  publication  of  banns,  or  by  special 
license  granted  by  the  archbishop.  Any  clergyman  breaking  these  re- 
strictions was  liable  to  transportation  for  seven  years. — Low  ami  PuUing'i 
Diet,  of  Etig.  Hist. 
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years  toerctlicr  as  man  and  wife  after  tliev  had  come  of    S!','^,'!' 
It  must  be  acknowledjicd  that  Ryder's  parlianien- The  praise 

"  '  '  .        due  to 

tary  career  was  not  brilliant,  but  he  deserves  the  {)raise  Kyder's 

parliamcn- 

of  never  having  affected  what  he  could  not  accomplish,  tary  career, 
and  of  having,  without  envy  or  jealousy,  confined  him- 
self to  professional  subjects,  while  Murray,  his  inferior 
officer,  was  the  ministerial  leader  in  the  House  of 
Commons,  and  was  contesting  the  palm  of  eloquence 
with  the  elder  Pitt. 

In    the   courts   of   justice.    Sir   Dudley   Ryder,    asHiseffi- 
Solicitor  and  Attorney,  did  the  business  of  the  Crown  the  courts 
very  efficiently;  but,  with  the  exception  of  the  trials"  ' 
which  arose  out  of  the  rebellion  of  1745,  he  was  not 
engaged  in  any  of  permanent  interest.     In  addressing 
the  jury  he  studied  brevity  to  a  degree  which  aston- 
ishes lis,  accustomed  to  the  long-winded  orations  of 
modern    times.     The    folUiwiiig    is    the    whole    of   his 
speech  (as  taken   by    a   shorthand  writer)  in  opening 
the   important   prosecution    for   high    treason   against  ^p  j^^^ 
Colonel  Townley,  who  had  proclaimed  the  Pretender 
in    Lancashire,   and    had    commanded    a    regiment   of 
horse  in  his  service: 

"  My  Lords,  and  you,  Gentlemen  of  the  Jury  :  The  prisoner  His  prose- 
at  the  bar,  having  been  deeply  engaged  in  the  late  unnatural  coionci 
and  wicked  rebellion,  begun  in  Scotland,  and  carried  into  the  fQ'J","'^^ 
heart  of  this  kingdom,  in  order  to  overset  our  present  happy  treason, 
constitution  in  church  and  state,  hath  rendered  necessary  this 
prosecution  against  him.      I  do  not  doubt  but  that,  in  the  course 
of  our  evidence,  we  shall  make  it  appear  to  your  satisfaction 
that  the  prisoner,  with  others  his  confederates,  did  assemble  in 
a  warlike  manner,  and  procured  arms,  ammunition,  and  other 
instruments  of  war,  and  composed  a  regiment    for   the    service 
of  the   Pretender    to    these    realms,  to    wage    war    against   his 
present  most  sacred  Majesty,  and  did  march  through  and  invade 
several   parts   of  this   kingdom,  and    unlawfully  did    seize  his 

I.    !■;  Pari.  Hist.  i. 
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CHAP.  IMajestys  treasure  in  many  places,  for  the  service  of  their 
villanous  cause,  and  took  away  the  horses,  and  other  goods, 
mercliandise,  and  chattels  of  many  of  his  Majesty's  peaceable 
subjects  ;  and  that,  during  the  said  march,  the  prisoner,  with 
other  rebels,  in  open  defiance  of  his  Majesty's  undoubted  right 
and  title  to  the  crown  of  these  realms,  frequently  caused  the 
Pretender's  son  to  be  proclaimed  in  a  public  and  solemn  man- 
ner as  regent  of  these  realms,  and  himself  marched  at  the  head 
of  a  pretended  regiment,  which  they  called  '  the  Manchester 
regiment.'  My  Lords,  I  shall  not  take  up  the  time  of  the 
Court  in  saying  a  great  deal,  for  all  that  the  prisoner  is  charged 
with  will  appear  so  full  and  plain,  from  the  evidence  we  shall 
produce  for  the  King,  that  there  will  not  be  the  least  doubt  with 
the  jury  to  find  him  guilty." 

The  prisoner's  counsel,  in  stating  the  defence,  that 
he  had  acted  under  a  commission  from  the  King  of 
France,  "  acknowledged  that  the  Attorney  General 
had  opened  the  case  with  all  the  candor  that  could 
be  expected,  and  had  not  exaggerated  the  charge 
beyond  the  bounds  of  humanity  and  good  nature." 
The  trial,  which  nowadays  would  last  a  week  at  least, 
was  all  over  in  a  few  hours. ^ 

On  the  impeachment  of  Lord  Lovat,  the  conduct 
of  the  prosecution  before  the  House  of  Lords  chiefly- 
fell  on  Sir  Dudley  Ryder,  as  one  of  the  managers  for 
the  Commons.  In  opening  the  case,  he  distributed 
the  facts  under  three  heads:  "  i.  Those  which  hap- 
pened precedent  to  the  Pretender's  sons'  landing:  2. 
What  happened  after  that  time,  and  before  the  battle 
of  Culloden  :  '■■'  3.   What  arose  since  that  happy  event :  " 

*^'^.^P^.**         "The   first,"  said   he,  "will   disclose  to  vour   Lordships  a 

on  the  im-  '  '  -  r^ 

peachment  wicked  and  traitorous  scheme,  begun  and  carried  on  for  many 
Lovat.        years,  for  bringing   over  the  Pretender  by  the   assistance  of  a 

1.  iS  St.  Tr.  329. 

2.  Culloden  or  Drummossie  Moor  was  the  scene  of  the  closing  effort 
on  the  part  of  the  Stuarts  to  regain  the  English  crown.  The  Preteder 
Charles  Edward  commanded  an  army  of  Highlanders,  who  were  utterly 
defeated  by  the  royal  troops  under  William  .Augustus,  Duke  of  Cumber- 
land.    This  memorable  battle  was  fought  April  i6,  1746. 
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foreign  force,  in  which  his  Lordship  will  appear  to  have  had  a    ^|i(\'^- 
principal  hand.     The  second  will  include  the  more  immediate  ,,j^  sp«cli 
scene  of  action  in  the  late  wicked  rebellion,  and  the  particular""  ^'"^ '"i- 

'  peachmenl 

parts  which  the  prisoner  took  in  it.     The  third  will  show  him  of  Lord 
in  the  circumstances  of  a   defeat;    and,  in  every   part  of  this ^o°^,^,''„gj 
whole  scene,  he  will  ajjpear  plotting,  associating,  and  support- 
ing all  the  steps  that  were  taken  for  subverting  this  happy  estab- 
lishment, dethroning    his    Majesty,   and    substituting   a   Popish 
Pretender  in  his  room." 

He  then  traced  the  secret  machinations  of  the 
Highland  chiefs,  guided  by  Lord  Lovat,  to  restore  the 
exiled  royal  family ;  ant!  he  gave  a  livel}'  sketch  of 
the  well-known  military  operations,  from  the  landing 
of  the  Pretender,  till  the  final  overthrow  of  his  cause, 
showing  how  the  prisoner,  while  pretending  to  stand 
by  King  George,  had  sent  his  clan  to  fight  on  the 
other  side  under  his  son,  the  master  of  Lovat.  Thus  . 
he  pnjceeded : 

"  I  am  now  come,  my  Lords,  to  that  last  period  of  time — 
from  the  battle  of  Culloden.  The  prisoner  was  waiting,  not 
very  far  off,  the  event  of  that  important  day.  The  night  after, 
the  Pretender's  son  came  to  Gortuleg,  where  the  prisoner  was, 
and  had  an  interview  with  him.  The  noble  Lord  did  not  even 
then  disavow  his  cause,  but  received  him  as  his  prince  ;  excused 
his  not  joining  him  in  person;  and,  after  the  tenderest  embraces, 
parted  from  him  as  a  faithful  subject  to  a  royal  master.  The 
prisoner,  as  well  as  those  who  had  been  in  open  arms,  was 
obliged  to  fly.  He  knew  his  guilt  was  the  same  as  theirs,  and 
that  he  deserved  the  same  treatment.  The  rebel  army,  and  the 
chiefs  who  escaped  from  the  battle,  were  now  dispersed  ;  but, 
on  the  15th  of  May,  a  meeting  was  held  at  Mortleg,  to  consider 
what  was  proper  to  be  done  for  their  common  safety.  The 
noble  prisoner  at  the  bar  met  them — not  as  an  innocent  person, 
to  advise  them  to  lay  down  their  arms  and  beg  for  mercy;  not 
as  a  neutral  person,  if  neutrality  in  the  cause  of  our  King,  relig- 
ion, and  liberty  can  be  attended  with  a  less  degree  of  guilt  ;  but 
as  one  involved  in  the  same  common  crime  and  calamity, — as 
a  chief  whose  age  and  experience  entitled  him  to  the  lead;  and 
he  took  it.  He  advised  them  to  raise  a  sufficient  number  of 
men  to  defend  themselves   against  the  King's  troops  till  they 
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CHAP,    could   make  terms   for  themselves  ;    he  proposed  that  his  son 
X.WII 
His  speech  should  muster  400  Erasers  ;  and,  there  being  35,000  louis  d'or 

on  the  im-  remaining   of  the  subsidy  lately  received  from   France,  a  sum 

peachment  r-         i  .      i  i  ■  i  i  . 

of  Lord      equal  to  twenty  days  pay  for  this  band  was  paid  to  his  servant. 

continued  ^^'hen  the  master  of  Lovat,  at  a  subsequent  meeting,  proposed 
to  surrender  to  his  Majesty,  the  prisoner  dissuaded  him  from  it, 
and  reflected  upon  him  as  a  person  of  mean  spirit  to  think  of  so 
dishonorable  an  action.  He  himself  made  off,  with  a  guard  of 
twenty  soldiers,  whom  he  took  into  pay  for  his  defence.  How- 
ever, he  was  pursued  and  taken  by  a  party  sent  after  him  by  the 
Duke  of  Cumberland.  Being  asked  how  he  could  act  as  he 
had  done  after  all  the  favors  he  had  received  from  the  Govern- 
ment, he  answered  '  It  was  not  against  the  King  I  acted,  but  the 
Ministry,  who  took  away  the  independent  company  I  had  been 
trusted  with.  Who  would  have  thought  but  that  the  Highland 
men  would  have  carried  all  before  them  ?  If  the  young  Pre- 
tender would  have  taken  my  advice,  he  might  have  laughed  at 
the  King's  forces  :  none  but  a  madman  would  have  fought  that 
day.  Besides,  we  were  in  daily  expectation  of  farther  assistance 
from  France.'  When  brought  before  Sir  Edward  Faulkener  he 
did  not  think  of  denying  his  treason,  but  made  the  same  open 
avowal  of  his  motive,  adding,  'I  resented  the  loss  of  my  inde- 
pendent company  so  much  that,  if  Kouli  Khan  ^  had  come,  I 
should  have  been  for  him.  Your  King  is  merciful,  and  will 
remember  the  services  I  have  formerly  done  to  his  family.  I 
can  still  do  greater  than  twenty  such  old  head-s  as  mine  are 
worth.      However,  I  am  ready  for  any  part  which  he  may  assign 

to  me, 

.  .  .  "  '  In  utrumque  paratus, 
Seu  versare  dolos,  seu  certae  occumbere  morti.'"' 

"The  Commons  have  thought   this  a   matter  worthy  their 

1.  Nadir  Shah,  or  Kouli  Khan,  a  King  of  Persia,  born  in  Khorassan 
in  168S,  assassinated  June  19  or  20,  1747-  Having  been  a  chief  of  ban- 
ditti, he  entered  the  service  of  Shah  Tamasp  II.,  and,  having  driven  out 
the  Afghans,  restored  him  to  his  throne  (173°).  t)"'  afterwards  deposed 
him,  and  usurped  the  sovereignty  (1736).  In  his  latter  years  he  became 
capricious  and  cruel,  finally  putting  whole  cities  to  the  sword  on  the 
slightest  pretext.  He  had  also  grown  so  avaricious  that  the  taxes  levied 
upon  the  empire  were  intolerable.  At  length  four  noblemen,  who  learned 
that  their  names  were  in  a  proscribed  list,  broke  into  his  tent  at  night, 
and  despatched  him. — Chamhers'  Encyc,  vol.  vi.  p.  130. 

2.  "  Prepared  for  any  part,  either  to  practise  deception  or  to  yield  to 
certain  death." 
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interposition,  and  ilierefore  have  taicen  it  into  their  own  hands,     5y\'/ 
because  the  prisoner  has  been  the  contriver,  the  promoter,  and  i^j^  j.^^^.^^ 
the  conductor  of  the  rebellion,  so  far  as  Providence  suffered  i["n  tht- im- 

peacnin**nt 

to  go.  I  have  entered  into  the  case  so  fully,  that  your  Lord-i,f  i,i)r<j 
ships  may  have  the  greatest  of  all  satisfactions  which  judges  can  eoi'um'ued. 
desire,  the  certainty  of  pronouncing  a  right  judgment;  and  as 
to  the  people  in  general,  it  is  of  no  small  moment  that  they 
should  be  enabled  to  behold  in  one  man  the  pernicious  schemes 
w-hich,  for  many  years,  have  been  concerting  between  Rome, 
France,  and  unnatural  traitors  at  home, — that  they  may  see  the 
rebellion,  from  which  they  have  lately  so  severely  felt,  clearly 
traced  to  its  source,  and  be  fully  convinced  that  whilst  they  are 
themselves  enjoying  at  their  ease,  and  too  often  asleep,  their 
religion,  their  liberties,  and  their  properties,  under  the  protec- 
tion of  the  best  of  princes,  and  the  influence  of  the  wisest  con- 
stitution ever  framed,  they  have  enemies  both  abroad  and  within 
their  own  native  country  who  are  constantly  awake  for  the 
destruction  of  all  they  hold  dear, — and  learn  this  certain  truth, 
which  should  be  imprinted  in  everlasting  characters  on  the  mind 
of  every  Briton,  that  there  is  no  effectual  security  against  the 
determined  and  persevering  conspiracies  of  those  who  contemn 
both  divine  and  human  laws  but  a  firm  and  vigilant  union  of 
honest  men.  Any  attempt  to  prevent,  dissolve,  or  weaken  such 
a  union  is  little  less  than  treason  in  its  beginning,  and,  if  not 
speedily  crushed,  it  must  lead  to  the  worst  that  can  happen  to 
this  land  of  liberty,  the  total  destruction  of  the  royal  family  and 
of  the  happiness  we  now  enjoy  under  their  benign  sway. "  ' 

In    the   last   recorded    case  in  which    Sir   Dudley  a. d.  1733. 

.    ,  Signal  de- 

R3-der  appeared  as  an  advocate,  he  met  with  a  ver)- feat  of  Mr. 

rt  ...  ry,,    .  ,  .  -  .\ttornev 

liagrant    mortihcation.      1  his  was    the  prosecution  01  General' 
William  Owen  for  a  libel,  which  the  Attorney  General  House  of 
was  ordered  to  institute   by  a  vote  of  the  House  of   °"""°"*" 
Coinmons,  the  part}-  supposed  to  be  libelled,  in  conse- 
quence of  their  foolish  commitment  of  the  Honorable 
Alexander  Murray.      In   his   opening   address    to  the 
jury,  he  was  by  no  means  abstemious  in  praising  his 
clients  or  in  abusing  their  detractor: 

"  The  libel,"  said  he,  "  contains  charges  of  partiality,  injus- 

I.  18  St.  Tr.  559. 


326 


REIGN   OF   GEORGE   II. 


CHAP. 
XXVIl. 

Ryder's 
openings 
address  to 
the  jury  in 
the  prose- 
cution of 
William 


It  g^ives 
mortal 
offence. 


tice,  barbarity,  and  corruption  against  the  House  of  Commons, 
that  House  which  is  the  guardian  of  our  Hberties  and  the  pro- 
tector of  all  we  hold  dear.  Every  one  must  be  shocked  who 
reads  this  wdcked — diabolically  wicked  pamphlet.  The  Parlia- 
ment has  justly  voted  it  '  a  false,  malicious,  infamous,  scan- 
dalous, and  seditious  libel,  tending  to  create  confusion  and 
rebellion.'  To  me  it  is  astonishing  how  it  could  enter  into 
the  mind  or  heart  of  man  to  write  such  a  libel.  What ! 
shall  a  person  appeal  from  the  judgment  of  that  court  who 
are  the  only  judges  of  things  pertaining  to  themselves — I  mean 
the  House  of  Commons.''  An  appeal!  To  whom.?  To  a 
mob  !  Must  justice  be  appealed  from  ?  To  whom  ?  To  in- 
justice !  The  writer  says  '  he  appeals  to  the  good  people  of 
England,  particularly  the  inhabitants  of  Westminster. '  The 
House  of  Commons  are  the  good  people  of  England,  being  the 
representatives  of  the  people.  The  rest  are — what .'  Nothing, 
unless  it  be  a  mob.  And  what  can  be  in  a  mob  but  confusion  ? 
But  the  clear  meaning  of  this  libel  was  an  appeal  to  violence. 
Gentlemen,  whosoever  reads  this  libel  will  find  it  the  most  pun- 
gent invective  that  the  skill  of  man  could  invent.  I  will  not 
say  the  skill,  but  the  wit,  art,  and  wicked  contrivance  of  man, 
instigated  by  Satan.  To  say  that  this  is  not  a  libel,  is  to  say 
that  there  is  no  justice,  equity,  or  right  in  the  world.  If  the 
House  of  Commons  is  not  to  be  defended,  and  to  have  protec- 
tion and  relief  in  a  court  of  law,  yourselves,  your  homes,  and 
your  children  will  be  without  protection  or  relief.  You  will 
see,  gentlemen,  whether  the  evidence  does  not  satisfy  you 
that  the  libellous  pamphlet  was  sold  in  the  shop  of  the  de- 
fendant ;  and,  in  that  case,  it  will  be  your  duty  to  find  him 
guilty." 

An  Attoniev  General  who  should  now  make  such 
a  speech — denouncing  the  whole  constituent  body,  or 
the  people  of  England,  as  a  mob,  without  any  touch 
of  reason  or  sense  of  justice — would  be  impeached, 
unless  he  were  shut  up  in  a  madhouse.  Even  a  cen- 
tury ago  it  seems  to  have  given  mortal  offence  to  those 
to  whom  it  was  addressed.  The  jury,  by  an  artful 
dodge,  might  have  been  wheedled  out  of  their  rights, 
— but  they  would  not  have  been  Englishmen  if  they 
had  suffered  themselves  to  be  thus  bullied.     The  sale 
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of  tlic  pamplilct  ill  tlic  defendant's  slioj)  by  his  author-  ^"^'^j'j- 
itv  was  incontrovertibly  proved;  yet,  although  the 
Cliicf  Justice  fully  adopted  the  doctrine  that  the  jur}- 
could  not  look  bevond  this  fact,  the\'  took  tlie  question 
of  libel  or  no  libel  into  their  own  hands,  and,  to  the 
unspeakable  delight  of  tlie  jiublic, — without  conde- 
scending to  answer  whether  they  considered  the  evi- 
dence of  publication  sufficient, — insisted  on  finding  a 
general  verdict  of  Not  Guilty.' 

Mr.  Attorney  was  afraid  to  face  the  mob  assembled  He  con- 
round  Guildhall,  and  concealed  himself  in  the  Lord  self. 
Mayor's  closet.  After  a  few  hours  he  ventured  to 
return  to  his  house  in  Chancery  Lane  ;  but  he  found  a 
great  bonfire  blazing  in  Fleet  Street,  and,  before  his 
hackney-coach  was  allowed  to  pass,  he  was  obliged  to 
give  something  to  drink  to  the  health  of  the  jury ; — 
in  return  for  which,  without  knowing  their  benefactor, 
they  threw  to  him  a  cop}-  of  the  following  song,  sup- 
posed to  be  sung  b}'  the  foreman  and  a  chorus  of  jury- 
men, but  actuallv  composed  bv  an  Irisii  porter  :- 

"  Sir  Doodlev.  Sir  Doodlev,  do  not  use  us  so  rudely  ;  _    . 

porter  s 
You  look  pale,  as  if  we  had  kilt  ye  :  song  on 

Sir  Doodley,  Sir  Doodley,  we  shamefully  should  lye,  "Sir 

Were  we  to  say  the  defendant  is  Guilty.  oodley. 

"  A  fig  for  the  Commons  !     Who  now  cares  for  their  summons? 
Or  their  votes  on  the  press  to  make  war? 
Murray  made  them  look  glum  once  by  calling  them  '  rum  'utis,' 
And  refusing  to  kneel  at  their  bar. 

"  Mr.  Attorney's  grim  wig,  though  awfully  big. 
No  more  shall  frighten  the  nation  ; 
We'll  write  what  we  think,  and  to  Liberty  drink. 
And  defy  his  fggs-off.  Information."  ^ 

Sir  Dudley  Ryder  had  been  for  some  years  impa- 
tient for   the  tranquillity  and  securit}-  of  the  bench, 

1.  l8  St.  Tr.  1203-1230  :  ante,  p.  287. 

2.  Lond.  Mag.  1753.     Lord  Mahon's  History,  iv.  27.     Kneeling  at  the 
bar  of  the  House  of  Commons  never  was  heard  of  more. 

3.  I  presume  ex-officio  Information. 
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and  he  was  soon  after  thrown  into  deep  consternation 
by  the  death  of  Mr.  Pelham,*  the  Prime  Minister, 
which  threatened  a  complete  dissolution  of  the  Cabi- 
net. After  such  a  long  and  prosperous  voyage,  when 
within  sight  of  port  he  suddenly  found  himself  among 
breakers,  and  he  was  afraid  of  being  cast  away  on  the 
dreary  shore  of  Opposition.  The  vessel  righted,  but 
he  had  little  confidence  in  the  new  pilot,  and  he 
dreaded  some  fresh  disaster. 

Not  inopportunely  for  the  Attorne}'  General  came 
the  apoplexy  of  the  Chief  Justice.  There  was  no 
hesitation  as  to  the  manner  in  which  the  vacancy  was 
to  be  filled  up ;  and,  as  soon  as  the  necessary  forms 
could  be  complied  with,  Sir  Dudley  Ryder  took  his 
seat  in  the  Court  of  King's  Bench,  as  the  successor  of 
Sir  William  Lee,  and  was  made  a  Privy  Councillor. 
He  was  sworn  in  privately  at  the  house  of  the  Lord 
Chancellor,  the  parade  of  installation  speeches  having 
become  obsolete.  It  was  expected  that  he  would  be 
immediately  raised  to  the  peerage;  but  Lord  Hard- 
wicke's  reluctance  to  have  any  law  lord  in  the  House 
of  Peers,  besides  himself,  still  prevailed. 

Lord  Chief  Justice  Ryder's  judicial  career  was  ex- 
tremely brief,  being  only  a  few  da\s  more  than  two 
years.  During  this  period  he  reputablv  performed 
the  duties  of  his  office  ;  but  those  who  expected  that 
he  was  to  introduce   reforms  and  improvements  into 


I.  Henry  Pelham,  an  English  statesman,  born  in  1694,  was  a  brother 
of  the  Duke  of  Newcastle.  He  became  Paymaster  of  the  Army  in  1730, 
and  an  opponent  of  Walpole.  On  the  defeat  of  Walpole,  in  1742,  he 
obtained  the  office  of  Chancellor  of  the  Exchequer.  A  rivalry  between 
him  and  Lord  Carteret  resulted  in  the  removal  of  the  latter  in  1743  or 
1744,  after  which  Pelham  and  his  brother  were  the  chief  ministers  until 
1754.  "Henry  Pelham,"  says  Macaulay,  "was  by  no  means  a  con- 
temptible person.  His  understanding  was  that  of  Walpole  on  a  some- 
what smaller  scale.  Though  not  a  brilliant  orator,  he  was,  like  his 
master,  a  good  debater,  a  good  parliamentary  tactician,  a  good  man  of 
business.  For  the  first  time  since  the  accession  of  the  Stuarts,  there  was 
no  Opposition."     Died  in  1754. —  Thomas'  Biog.  Diet. 
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the  adiuiiiislralicjii  cjf  llic  Ctjinmuii  Law  were  disap-  CIIAi'. 
pointcil,  for  lie  listlessly  allowed  all  things  to  go  on  as 
he  found  them.  He  had  no  ambition  to  raise  his  fame 
above  that  of  his  immediate  predecessors,  and  he  satis- 
fied his  conscience  by  deciding  to  the  best  of  his  ability 
the  cases  which  came  before  him,  according  to  the 
antiquated  routine  which  had  long  been  condemned. 
His  decisions  are  to  be  found  in  the  Reports  of  Sayer 
and  Lord  Kenyon  ;  hut,  in  looking  through  them,  I 
can  find  none  which,  from  the  importance  of  the  point 
adjudged  or  the  mode  of  reasoning  adopted,  would 
now  be  interesting.  He  had  not  to  preside  at  any  trial 
for  treason  or  libel ;  and  he  came  in  for  no  share  of  the 
popularity  soon  afterwards  enjoyed  by  Camden,  or  of 
the  obloquy  cast  upon  Mansfield. 

Resentment  was  excited  in  his  mind  b}^  the  consid-His  resent- 

1  1  1  •    1  ,      1  1  ment  be- 

eration  tiiat  the  rank  was  withheld  from  him  which  cause  the 

111  r  1  1   •  ,  -r    ^  '■an''  of  a 

had  been  conlerred  on  his  predecessors,  Jeffreys,  peer  is 
Parker,  and  I'laymond,  and  which  his  ample  fortune  from  him. 
would  have  so  well  enabled  him  to  support.  The  pro- 
fession took  part  with  him  ;  and,  feeling  that  their 
consequence  was  impaired  by  the  rule  laid  down  that 
the  Chancellor  was  the  only  lawyer  who  could  hope 
to  be  ennobled,  loudly  asserted  that  the  public  suf- 
fered from  there  being  no  common-law  judge  per- 
mitted to  sit  in  either  Chamber  of  Parliament.  All 
these  complaints  would  have  been  vain  if  the  Duke  of 
Newcastle,  now  tottering  to  his  fall,  had  not  wished  a.d.  1756. 
to  strengthen  himself  b}'  making  new  peers.  He  had 
been  out-voted  in  the  House  of  Commons  on  Pitt's 
Militia  Bill,  and  his  noble  whipper-in  gave  him  notice 
that  neither  the  list  of  ministerialists  in  town  nor  the 
proxy-book  was  quite  satisfactory.  He  immediately 
suggested  the  Chief  Justice  of  the  King's  Bench  as  one 
new  peer  ;  and,  seeing  that  from  the  moderate  abilities 
and  unambitious  disposition  of  this  individual  he  never 
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CHAP,  could  be  a  candidate  for  the  Chancellorship,  or  formi 
dable  from  obtaining  influence  in  a  deliberative  assem- 
bly, Lord  Hardwicke  did  not  resist  the  proposal.     Sir 

to^J^ra'S^  Dudle)^  pleased  that  his  wife  was  to  be  a  Baroness, 

pee?4e.  *'^'^^  ^^^  children  were  to  be  Honorable,  and  that  the 
prophecy  of  his  grandfather  was  about  to  be  fulfilled, 
jo3-full3-  accepted  the  offer,  and  fixed  upon  the  title 
of  "  Lord  Ryder,  Baron  Ryder,  of  Harrowby  in   the 

jj^.  count V  of  Lincoln."     Accordingly-,  on  the  24th  da}-  of 

May,  1756,  the  King  signed  a  warrant  addressed  to  the 
Attorne}'  General,  commanding  him  to  make  out  a 
patent  of  peerage  by  this  name,  st3le,  and  title ;  and  it 
was  agreed  that  the  following  day  the  new  peer  should 
go  to  St.  James's,  to  kiss  hands  on  his  elevation,  when 
the  dignity  would  have  been  considered  as  virtualh' 
conferred,  although  some  days  more  were  required  for 
the  patent  to  pass  the  Great  Seal.  Alas !  amidst  the 
felicitations   of    his    famil}'    and    his    friends,    he    was 

His  sudden  struck  that  vcrv  evening  with  a  mortal  malady,  and  in 

death.  -  ^  .  _  ■' 

twelve  hours  they  were  weeping  over  his  corpse.  He 
had  reached  his  sixty-sixth  year,  but,  from  a  good  con- 
stitution and  temperance,  he  seemed  to  be  only  enter- 
ing into  green  old  age,  and  a  considerable  period  of 
enjoyment  and  of  usefulness  was  still  supposed  to  be 
before  him. 

We  mav  judge  of  the  sensation  produced  bv  this 
calamitv  from  a  letter  of  Archbishop  Ryder  to  the 
widow  of  the  Chief  Justice,  in  which  he  says, — 

June  4.  "A  greater  loss  could  not  be  to  his  family  or  his  friends  : 

Arch-         few  were  ever  so  great  a  blessing  to  all  that  had  the  honor  to  be 
bishop        related  to  him.      His  kindness  to  me  and  to  mv  nephews  has 

Kyder.  '         "^ 

been  boundless  :  what  his  Majesty  and  the  public  have  lost  by 
his  death  will  be  testified  by  the  universal  lamentation  of  it. 
Whatever  may  be  the  sorrow  of  those  who  are  immediately  af- 
fected by  it,  their  duty  is  to  endeavor  to  overcome  it  :  the  living 
require  this  of  us  ;  and  the  dead,  if  they  knew  it,  would  grieve 
at  our  grieving  for  them." 
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A  few   days  after,   his    Grace   tlius  addressed  the    ^xvi'i' 
son  of  the  Chief  Justice  : 

"It  is  my  tiuty  to  write  to  you,  though  I  gave  my  lady  your  June  7. 
niotiier  the  trouble  of  a  letter  by  the  last  post,  and  can  now  do 
little  more  than  mingle  my  tears  with  the  flood  of  sorrow  which 
overwhelms  you  on  account  of  the  loss  of  your  invaluable  father. 
lie  was  ever  a  father  to  me  and  mine  in  the  most  signal  acts  of 
afl'ection  and  kindness.  That  he  is  snatched  away  thus  sud- 
denly, and  at  so  critical  a  juncture,  has  the  appearance  of  the 
hand  of  God  in  a  very  extraortlinary  manner,  and  yet  the  ways 
of  God  with  man  are  unsearchable.  Possibly  he  may  have  been 
taken  from  us  at  the  time  he  was  the  ripest  for  the  honor  with 
which  posterity  will  have  him  in  remembrance.  I  would  hope, 
too,  that  the  honor  intended  his  Lordship  by  his  Majesty  will  be 
redoubled  to  him  by  its  being  renewed  to  you  as  a  testimony  of 
your  father's  uncommon  merit,  and  of  his  long  and  faithful  ser- 
vices to  the  Crown.  However  this  may  be,  and  however  we 
may  be  grieved  for  the  loss  of  him,  we  have  the  comfort  to  hope 
and  to  believe  that  his  lot  in  the  other  world  is  with  the  children 
of  God,  and  that  he  is  numbered  with  the  saints." 

It    was   generally    expected    that    the    son's    nameExpecta- 
wouid  be  inserted  in  the  patent  instead  of  the  father's,  sir"Dudiey 
and  that  lie  would  forthwith   be  declared  Lord  Ryder  peerage 
of  Harrowb}' ;  but,  as  he  was  not  yet  of  age,  he  could  conle'Jred 
not  have  voted  in  the  critical  division  which  was  ex- °" '"^  ^°''" 
pected,  and  poor  old  Sir  Dudley's  "  long  and  faithful 
services  to  the  Crown  "  were  already  forgotten.     Lord 
Hardwicke  no  longer  felt  any  jealousv  upon  the  sub- 
ject, but  he   treated    it   with    the  coldest  indifference. 
By  the  advice  of  some  friends  of  the  familv,  a  memo- 
rial to  the  King,  stating  the  facts  of  the  case,  was  pre- 
pared ;  and  they  proposed   that  the  young  gentleman 
himself   should  be  presented   to    his   Majesty,  in  the 
hopes  that  on  this  occasion  there  might  be  a  favorable 
announcement    of    the    royal    will.      The    Honorable 
Charles  Yorke,'  then  Solicitor  General,  being  applied 

I.  Charles  Yorke,   Lord  Morden,   an    English   jurist  and    statesman, 
born  in  London  in  December,  1722,  was  a  younger  son  of  the  first  Lord 
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CHAP.    iQ  that  he  might  use  his  good  offices  with  his  father, 
wrote  the  following  frigid  reply  : 
June  20.  "Dear   Sir, — I    have  just   seen    Lord   Chancellor,    who    is 

Letter  on 

this  subject  clearly  of  opinion  that  you  had  better  defer  being  presented  to 
iionorabie  the  King  till  after  his  Majesty  shall  have  given  an  answer  to  the 
Charles       niemorial,  and  till  after  your  coming  of  age,  whicii  I  acquainted 

\  orke.  V  cj  *j  1 

him  will  be  in  the  beginning  of  next  month.  He  thinks  the 
memorial  very  properly  drawn,  and  will  present  it  some  day  next 
week.  He  is  certainly  your  friend  in  it,  and  I  wish  you  all  pos- 
sible success.  If  I  can  be  of  the  least  service  to  Lady  Ryder  or 
yourself,  you  may  always  command  me.  Nothing  can  exceed 
the  respect  and  love  which  I  bore  your  father,  and  the  obliga- 
tions which  I  owe  to  his  kind  friendship  are  such  as  entitle  you 
to  every  return  in  my  power. 

"  I  am,  dear  Sir,  with  the  greatest  regard  and  esteem, 
"  Your  affectionate  and  faithful  servant, 

"  C.    YORKE." 

In  the  political  crisis  which  arose  from  Murray's 
determination  to  succeed  Sir  Dudley  R\-der,  and 
which  terminated  in  the  resignation  of  the  Duke  of 
Newcastle  and  Lord  Hardwicke,  the  Ryder  memorial 
was  forgotten,  and  for  years  to  come  the  Ryder  peer- 
age was  not  thought  of  except  among  the  members  of 
Nov.  8.  the  family.  The  good  Archbishop,  to  be  sure,  wrote, 
"  Possibly  the  change  of  ministry,  if  what  is  said  of 
it  be  true,  may  have  placed  those  at  the  helm  who 
will  be  more  desirous  of  serving  you.  The  Duke  of 
Devonshire,  I  am  well  assured,  was  a  fast  friend  to  the 

Hardwicke.  He  was  educated  at  Bene't  College,  Cambridge.  He  and 
his  brother  Philip  were,  while  at  college,  the  principal  authors  of  the 
"  Athenian  Letters;  or,  The  Correspondence  of  an  Agent  of  the  King 
of  Persia  residing  at  Athens"  (1741),  a  work  of  considerable  merit.  He 
published  an  ingenious  "  Treatise  on  Forfeiture  for  Treason  "  (1744).  He 
became  Solicitor  General  in  1756,  and  Attorney  General  in  1762.  He 
was  attached  to  the  Whig  party.  Having  resigned  in  December,  1763, 
he  was  reappointed  in  August,  1765,  on  the  formation  of  the  ministry  of 
Rockingham.  He  refused  the  offer  of  the  Great  Seal  several  times,  but, 
at  the  earnest  request  of  the  King,  he  accepted  the  same  in  Januar)',  1770, 
and  succeeded  Lord  Camden.  By  this  act  he  deserted  his  Whig  friends 
and  destroyed  his  own  peace.  He  died  a  few  days  after  he  became  Chan- 
cellor, probably  by  suicide. —  Thomas'  Biog.  Diet. 
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late  Chief  Justice,  your  fatiier;  1  iiave  tiie  honor  to  be    ^j^'yjj- 
known  to  iiini,  and  if  any  solicitation  of  mine  could  be 
of  tlie  least  service,  1  would  j^o  over  to  try  what  nii,<;lit 
be  done  in  it." 

But  it  was  not    till  twenty  years  after,  when  Mr. '^'i" 

•^    -^  twenty 

Rvder  had  served  in  the  House  of  Commons  durinjjY.'^ars 

-'  '^  Kyder'sson 

several  parliaments  for  the  borough  of  Tiverton,  and  receives 

,...,,  ihe  title  of 

had  zealously  supported  the   administration  of   Lord  i-ord 

»T         .         .  1  1  -11  II       Harrowby. 

North,  that  he  was  at  last  raised  to  the  peerage  by  the 
title  of  Lord  Harrowby.' 

We  must  now  go  back  to  take  a  parting  glance  at 
the  old  Chief  Justice  himself,  who,  if  he  retained  any 
of  his  human  feelings  after  shuffling  off  this  mortal 
coil,  must  have  been  rather  indignant  when  observing 
the  neglect  with  which  his  heir  had  long  to  struggle, 
although  he  might  not  care  much  about  his  own 
dwindling  reputation. 

I  have  nothins^  more  to  sav  in  his  praise  as  a  public  Sir  nudiey 

*  -  .         ^.  ^  .       Kvder's 

man,  but  it  should  be  known  that  in  private  life  he  dis- amiable 
olaved  the  most  amiable  qualities,  and  that  no  fault  in  domestic 

^  life. 

could  be  imputed  to  him,  except,  perhaps,  that  he  was 
rather  too  uxorious.  In  his  thirty-third  year  he  mar- 
ried a  charming  woman,  to  whom  he  was  tenderly 
attached — Anne,  daughter  of  Nathaniel  Newnham, 
Esq.,  of  Streatham,  in  the  county  of  Surrey,  and  he 
lived  with  her  in  uninterrupted  harmony  and  happi- 

I.  Unfortunately  the  Ryder  family  had  a  quarrel  with  Lord  Mansfield 
about  the  state  coach,  which  was  to  be  transferred  to  the  new  functionary 
at  a  valuation,  as  the  Lord  Chancellor's  coach  is  still  transferred.  A  testy 
note,  dated  November  29,  1756,  says — "  Lord  Mansfield  is  only  solicitous 
that  Mr.  Ryder  may  do  what  is  most  agreeable  to  himself,  and  as  to  the 
rest  is  extremely  indifferent.  But  he  would  not,  for  much  more  than  the 
value  of  the  coach,  have  more  than  one  word  about  such  a  transaction 
with  Mr.  Ryder,  for  whom  he  has  the  greatest  regard,  and  to  whom, 
upon  his  father's  account,  he  would  be  ready  to  show  upon  all  occasions 
every  act  of  civility  and  friendship."  I  do  not  know  whether  the  collar 
of  S.S.  passed  with  the  coach.  This  gold  decoration  is  the  personal 
property  of  the  Chief  Justice  ;  and  his  family  sometimes  retain  it  as  a 
memorial  of  their  founder,  and  sometimes  hand  it  over  to  his  successor. 
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^fj'^'!-  ness.  While  she  possessed  a  cultivated  mind  and 
elegant  accomplishments,  she  managed  not  only  all  his 
household  affairs,  but  all  his  pecuniary  transactions,  so 
as  to  leave  him  entirely  free  for  his  professional  and 
official  pursuits.  They  never  were  separated  for  more 
than  a  day  except  once.  In  the  summer  of  the  year 
1742  she  fell  into  ill-health,  and  she  was  ordered  by 
her  physicians  to  Bath.  He  accompanied  her,  and 
nursed  her  till  the  approach  of  Michaelmas  Term 
ndispensably  required  his  presence  in  London,  while 
she  remained  for  some  weeks  behind  to  complete  her 
Letters       cure.     During  this  interval  he  wrote  her  a  letter  daily, 

from  him  1.11  •  1     •  i   -i 

to  Lady  however  busy  he  might  be, — sometimes  doing  so  while 
a  trial  in  which  he  was  counsel  was  proceeding.  These 
effusions  are  preserved,  and  I  introduce  a  few  of  them 
for  the  gratification  of  the  reader  who  is  pleased 
with  genuine  touches  of  sentiment  and  photographic 
sketches  of  domestic  scenery. 

Having  been  employed  by  Henr}-  Fielding  to  move 
for  an  injunction  to  restrain  a  bookseller  from  publish- 
ing a  pirated  edition  of  Joseph  Andrews,  and  having 
been  defeated  by  reason  of  an  error  in  the  jurat  of  the 
affidavits, — before  being  called  upon  to  speak  in  an- 
other cause,  he  thus  addressed  Lady  Ryder: 

Oct. 23,  "Westminster  Hall,  Saturday.' 

vievvof  "My  dearest  Girl, — I  can't   help   thinking  of  you   in  the 

Westmin-   ^li^jjt  of  the  noise  of  Westminster  Hall.      I  have  this  moment 
ster  Hall.  t  a      j  ,  t-> 

sat  down  after  endeavoring  to  rescue  Jos.  Andrews  and  Parson 

Adams  out  of  the  hands  of  pirates,  but  in  vain  ;  for  this  time 
we  are  foiled  by  a  mistake  in  the  attack.  However,  another 
broadside  next  week  will  do  t  e  business. 

"I  find  this  place  just  in  the  same  situation  I  left  it  in, — 
filled  with  the  same  reverend  and  learned  judges  and  counsel, 
and  attended  with  pretty  much  the  same  cHents. 

"The  Chief  Baron's  cushion  is  still  empty,  and  I  don't  find 
at  all  how  it  is  to  be  filled. 

I.  Indorsed  "Oct.  23,  1742." 
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"  I  am  going  from  hence  In  Tooling,'  antl  cxjiecl  Molly  and    ^''.'•■}''- 
Dudley'' to  call  me  in  easel  can't  get  away  time  enough  to 
return  to  Chancery  Lane  by  three. 

"Adieu,  my  Best  Ikloved, 

"And  dearest  Friend, 

"D.  R." 

Three  da)'S  after,  he  gives  her  an  account  of  the 
extraordinary  rage  for  theatricals  then  stirred  up  by 
Garrick  :^ 

"  26th  October,  1742.      Oct.  26. 

The  Chan- 

"  Last  Saturday  the  Chancellor   was  seen   at   Drury   Lane  <:'^""'' a' 
playhouse.       The  extraordinary  character  of  Garrick   in  Lear  Lane^ 
would  justify  the  presence  of  a  bishop,  especially  to  my  Lord  of 
Killaloo,  who  has  heard  that  in  Ireland  the  Chancellor  and  the 
Judges  open  the  term  with  a  play,  at  which,    I  presume,   the 
Bishops  assist." 

The  following  was  written  by  him  on  a  most  auspi- 

1.  Where  he  had  a  villa. 

2.  His  children. 

3.  David  Garrick,  an  English  actor,  born  in  Hereford,  Feb.  20,  1 716, 
died  in  London,  Jan.  20,  1779.  In  172S  or  '29  he  went  to  Lisbon  to  visit 
an  uncle,  a  considerable  wine-merchant,  where  he  amused  dinner-parties 
by  repeating  verses  and  popular  speeches.  At  18  he  was  one  of  the  three 
scholars  at  Dr.  Johnson's  academy.  In  March,  1736,  he  set  out  with  his 
master  for  London.  Johnson  and  Garrick  entered  the  metropolis  with  little 
money  and  a  single  letter  of  introduction.  Garrick  began  to  study  law, 
but  poverty  interrupted  his  course.  His  uncle  soon  after  died,  leaving 
him  1,000/.,  and  he  next  commenced  business  as  a  wine-merchant,  in 
connection  with  his  brother,  but  the  partnership  was  soon  dissolved.  He 
was  now  constant  at  the  theatres,  wrote  theatrical  criticisms,  practised 
declamation,  and  in  the  summer  of  1741  made  his  first  appearance  as  an 
actor  at  Ipswich,  under  the  assumed  name  of  Lyddal.  He  made  his  first 
appearance  in  London  at  a  little  playhouse  in  Goodman's  Fields,  Oct.  19, 
1741,  acting  Richard  III.  with  great  effect.  His  fame  spread  rapidly; 
the  great  theatres  were  deserted,  and  all  the  fashion  came  to  Goodman's 
Fields.  He  next  made  an  engagement  at  Drury  Lane  for  500/.  a  year. 
In  1743  he  gained  the  friendship  of  Pitt,  afterivards  Earl  of  Chatham,  and 
of  Lyttleton.  Garrick  was  now  the  first  of  English  actors  ;  he  excelled 
in  comedy,  farce,  tragedy,  and  pantomime.  In  1749  Garrick  married  the 
German  dancer  Mile.  Violette,  who  is  said  to  ha%-e  brought  him  6,000/. 
She  was  accomplished,  intelligent,  and  a  faithful  wife,  and  survived  him 
till  1S22,  when  she  died  suddenly  at  the  age  of  98. — Encyc.  Brit.,  vol.  x. 
p.   83. 
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Sl^y^,-  cious  anniversary — which  luckily  fell  that  year  on  a 
Sunday,  when  he  was  left  entirely  free  fioni  the  dis- 
tractions of  business : 

"  Streatham,  ist  Nov.  1742. 
^'"''•. '•  "My  Dear, — I   am   now  here   to  celebrate  your   wedding- 

sary  of  Sir  day.  Let  me  congratulate  mj'self  and  you  on  the  happiest 
Rvder^s  circumstance  of  my  life.  How  many  joyful  hours  had  I  lost  if 
wedding-  „^y  good  fortune  had  not  thrown  me  in  your  way  !  I  should 
not,  indeed,  have  known  my  loss,  but  I  might  now  have  been 
lamenting  another  wedding,  or  sinking  under  the  weight  of 
solitude  and  indolence,  without  any  end  to  pursue  by  all  my 
labors,  or  satisfaction  in  my  acquisitions.  Accept,  my  dear,  the 
warmest  acknowledgments  of  a  grateful  heart  for  the  many 
blessings  you  bestow  upon  me ;  and,  above  all,  for  my  dearest 
boy,  whose  mind  daily  opens  and  discovers  a  fund  of  goodness 
and  understanding  that  charm  me.  I  am  just  come  from  teach- 
ing him  the  New  Testament  in  Latin.  He  makes  his  com- 
ments so  naturally  on  every  verse,  that  I  am  better  pleased  with 
the  knowledge  he  treasures  up  than  the  Latin  he  acquires  by  it. 
He  has  found  out  a  method  of  discovering  the  end  of  the  world 
which  neither  Whiston  nor  any  other  of  our  commentators  on 
the  Revelations  have  hit  upon.  '  Papa,'  says  he,  '  the  Bible 
says  the  end  of  the  world  will  not  come  till  the  gospel  is 
preached  to  all  nations  :  now  the  Blacks  and  the  Turks  have 
neither  of  them  had  it ;  so  we  may  be  sure  the  world  is  not  yet 
near  its  end.' 

"  I  am,  my  dearest, 

"  Yours  for  ever, 

"D.  R." 
The  next  letter,  remarkable  for  its  lively  gossip, 
was  written  in  an  evening  sitting  of  the  Court  of  Chan- 
cery, during  the  hearing  of  a  cause,  after  Sir  Dudley 
had  dined  with  the  Chancellor  of  the  Exchequer,  and 
had  (I  suspect)  partaken  very  copiously  of  his  claret. 
These  evening  sittings  were  continued  till  the  begin- 
ning of  the  reign  of  George  III.,  when  they  were  abol- 
ished with  the  consent  of  that  sovereign,  on  the  avowed 
reason  that  the  Chancellor  himself  was  apt  to  appear 
at  them  not  "  as  sober  as  a  judge  "  ought  to  be.' 

I.  See  Lives  of  the  Chancellors,  vol.  v.  ch.  cxl. 
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"Lincoln's  Inn  Hall,  Nov.  3,  1742.  vyvi'i' 
■'My  Dear, — I  have  received  jour  letter,  and  must  answer  j^q^,  ^ 
it  now  or  not  at  all  to-night.  I  have  been  to  pay  mv  compli-  '■as'iio"-. 
mcnts  at  the  Princes  court.  Miss  Fazackerley  appeared  there 
for  the  first  time,  and  kissed  hands.  Mrs.  Campbell  inquired 
there  after  your  health.  .She  looks  like  a  ghost, — not  at  all  im- 
proved by  Tonbridge.  I  to-day  dined,  by  invitation,  at  the 
Chancellor  of  the  K.xchequer's.  It  was  in  the  same  house  where 
I  used  to  see  Lord  Orford.  How  different  now  from  what  it 
was  !  not  more  in  the  nakedness  of  the  walls  than  the  abilities 
and  disposition  of  its  owner.  The  Earl  of  Bath  has  just  had  a 
great  windfall  by  the  death  of  one  ;\Irs.  Smith.  She  was  mis- 
tress to  the  late  Earl  of  Bradford,  who  had  settled  upon  her  and 
her  son  an  estate  of  about  8,000/.,  a  year,  and  in  case  of  the  son's 
death  without  issue  the  disposition  of  it  was  given  to  her.  The 
son  became  a  lunatic,  and  is  now  under  the  care  of  the  Court  of 
Chancery  without  any  probability  of  recovery.  Tlie  Earl  of 
Bath  had  assisted  the  mother  as  a  friend  to  the  Earl  of  Brad- 
ford. She  in  recompense  has  given  him,  in  case  of  her  son's 
death,  the  bulk  of  the  estate.  She  has  a  husband,  who  had 
so  nice  a  sense  of  honor,  that  he  would  not  only  have  nothing 
to  do  with  her  while  she  was  in  that  criminal  correspondence, 
but  since  would  not  meddle  with  the  wages  of  iniquity,  and  so 
left  her  and  every  thing  to  her  own  conduct. 

"I  would  have  you  make  haste  to  town  and  keep  me  out  of  Pe"'?ofa 
bad  hands,  for  I  am  in  great  danger  of  growing  a  rake  whilst  lawyer 
left  to  myself,  for  I  have  been  no  less  than  twice  at  the  plav  in  T-^^^ 

^  r     .  living 

a  week's  time.     It's  true  the  immediate  temptation  was  to  see «"  ^■'"T''». 
Garrick,  but  how  soon  I  may  recover  my  j-outhful  taste  for  diver- 
sion I  can't  sav.      I'm  glad  the  Bishop  is  coming  to  town. 
"Adieu,  my  dearest, 

"D.  R." 

The  following  letter,  written  next  dav.  ingeniously 
assigns  a  very  innocent  origin  to  a  headache  with 
which  Sir  Dudley  was  then  afflicted.  But  we  cannot 
place  exactly  the  same  confidence  in  these  effusions  as 
in  Pepys's    Diary,'  which  was   never  meant   to   meet 

I.  Samuel  Pepys  was  born  at  Brampton,  Huntingdonshire,  Feb.  23, 
1632,  and  educated  at  St.  Paul's  School,  whence  he  removed  to  Magda- 
len College,  Cambridge.     After  leaving  the  University  he  became  Secre- 
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xxvn  ^^'^"  ^^^^  ^y^  o^  ^  wife,  and  therefore  conceals  nothing 
that  she  ought  not  to  know.  The  headache  might 
perhaps  have  been  traced  to  a  second  bottle  at  the 
Chancellor  of  the  Exchequer's,  in  which  the  preced- 
ing letter  indicates  that  Mr.  Attorney  had  indulged, 
although  he  was  afterwards  to  plead  before  the  Chan- 
cellor : 

'^'ov-4-  "Nov.  4,  1742. 

"My  Dear, — The  Bishop  is  come  very  well,  after  a  pleasant 
journey.  I  wish  I  had  seen  you  come  in  at  the  same  time  ;  but 
I  must  wait.  I  can't  easily  believe  that  the  excess  of  joy  on  our 
meeting-  will  make  amends  for  the  uneasiness  I  feel  by  your  ab- 
sence. I'll  bear  it,  however,  as  well  as  I  can.  But  you  have 
not  yet  told  me  the  utmost  period  of  your  stay.  Let  me  know 
it,  that  I  may  be  able  to  see  to  the  end  of  my  sorrow,  and  have 
the  daily  pleasure  of  counting  the  end  of  its  approach. 
How  a  ' '  You  bid  me  tell  you  every  post  how  my  health  stands, 

lawyer  which  is  of  more  moment  to  me  as  you  are  interested  in  it.  I 
count  for  a  am  obliged,  therefore,  to  let  you  know  that  I  have  had  the  head- 
got  by  ache  all  day.  You'll  expect,  I  know,  an  account  how  it  came, 
too  imich  ^  believe  it  was  owing  to  my  quitting  my  full-bottom  and  gown, 
wine.  without  an  equivalent,  at  the  Chancellor  of  the  Exchequer's.     I 

am  sorry  to  give  you  the  trouble  of  hearing  this  ;  but  I  am 
bound  to  be  ingenuous  and  make  a  true  confession.  I  fear  I 
shall  not  be  completely  careful  of  myself  till  you  come  and  give 

tary  to  the  Navy,  and  next  to  the  Admiralty.  He  was  in  great  favor  with 
Charles  II.,  who  communicated  to  him  the  narrative  of  his  escape  after 
the  battle  of  Worcester.  He  was  elected  president  of  the  Royal  Society  in 
1684,  and  held  that  office  two  years.  In  1690  he  resigned  his  place  in  the 
Admiralty,  and  died  May  26,  1703.  He  wrote  "  Memoirs  of  the  English 
Navy,"  and  made  a  large  collection  of  manuscripts,  particularly  old 
poetry,  which  he  bequeathed  to  Magdalen  College.  Among  these  manu- 
scripts was  the  celebrated  Diary,  which  has  rescued  the  name  of  Samuel 
Pepys  from  almost  total  oblivion.  This  highly  amusing  record  of  his 
personal  experiences,  thoughts,  and  foibles,  which  gives  graphic  sketches 
of  society  and  domestic  manners  in  the  reign  of  Charles  II.,  was  written 
in  Rich's  system  of  shorthand,  and  remained  unnoticed  on  the  shelves 
of  the  Pepysian  Library  until  the  commencement  of  the  present  century, 
when  it  was  deciphered  by  the  Rev.  John  Smith,  and  published  under 
the  editorial  supervision  of  Lord  Braybooke,  under  the  title  of  "Memoirs 
of  Samuel  Pepys,  Esq.,  comprising  his  Diary  from  1659  t°  1669." — 
Cooper's  Biog.  Diet. 
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tliat  cheerfulness  to  my  spirits  which  makes  me  think  it  worth    Chac. 

XX\'ll 

while  to  be  well,  as  I  hardly  do  while  you  are  absent. 

"  Adieu,  thou  best  of  women, 

"D.  R." 

The  next  letter  accompanied  the  coach  and  four 
heavy  blacks  by  which  she  was  to  be  conveyed  to 
London.  The  vehicle  was  to  be  four  days  in  going  to 
Bath,  and  f(nir  days  coming  back, — and  there  was 
yet  no  quicker  transit  for  a  family  ;  post  saddle-horses 
were  provided  on  the  principal  routes  for  cavaliers, 
but  those  who  travelled  in  their  own  coaches  were, 
for  years  after,  obliged  to  perform  the  whole  journey 
with  their  own  cattle. 

"Tuesday. •      Nov.  30. 

"  My  Dear, — The  coach  goes  to-morrow  morning.      I  am  ^f^f^fj""^^ 
impatient  till    it    returns.      We   have  never  been    separated   so  family 
long.     How  do  you  like  it?     It  is  a  solitude  very  different  from  Bath'to"^ 
that  which  I  had  before  we  were  united,  when  I  did  not  know  ^'^^  ^^'^^ 
the  happiness  of  such  a  union.  Ryder. 

"I  am  just  come  from  the  House.  The  great  attack  was 
not  made  to-day.  I  understand  our  enemies  can't  yet  agree 
about  it.  We,  however,  expect  it  soon,  but  without  fear. 
Their  strength  is  tried  to-day,  though  in  a  lesser  matter.  A 
Tory  petition  against  the  sitting  Member  for  Derby  w^as  pre- 
sented to-day.  They  would  have  brought  it  to  the  bar  of  the 
House,  which  was  debated  about  an  hour,  and  we  rejected  it 
by  a  majority  of  235  against  190.  We  look  upon  this  as  a 
stronger  question  against  us  than  any  they  can  make  on  their 
intended  motion. ^ 

"My  dear,  I  have  the  greatest  satisfaction  in  the  thought  of 
seeing  you  so  soon.  Think  of  me,  and  believe  that  I  am 
and  always  shall  be,  with  the  greatest  tenderness, 

"Your  affectionate  husband, 

"D.  R. 

1.  Indorsed  "  Nov.  30,  1742." 

2.  It  was  on  election  petitions,  the  merits  of  which  were  not  at  all  re- 
garded, that  the  strength  of  parties  was  chiefly  tried.  A  few  months  be- 
fore. Sir  Robert  Walpole  had  been  turned  out  by  an  unfavorable  division 
on  the  petition  complaining  of  an  undue  election  for  Chippenham.  (Jan. 
2S,  1742.) 


340 


REIGN   OF   GEORGE   II. 


CHAP. 
XXVII. 


Dec.  3. 
Sir  Dud- 
ley's joy  at 
her  ap- 
proach. 


She  sur- 
vives Sir 
Dudley 
many 
vears. 


His  de- 
scendants. 


A.U.   1S09. 


"P.S.  Your  thoughts  about  not  dining  on  the  road  and 
making  four  days  of  it,  fall  in  with  what  I  wrote  to  you  yester- 
day. " 

I  close  my  specimens  of  this  conjugal  correspond- 
ence with  an  extract  from  the  last  letter  he  wrote  to 
her  during  this  separation,  which  would  be  received 
by  her  as  she  stopped  for  the  night  on  her  approach 
to  London : 

Friday,  Dec.  3. 

' '  My  heart  leaps  for  joy  at  the  thought  of  the  time  of  your 
return  being  so  near.  I  can  hardly  think  of  anything  else,  ex- 
cept when  business  calls  me  off.  We  had  another  attack  to-day 
by  a  motion  for  a  Place  Bill.  It  seems  principally  calculated  to 
abuse  Sandys  and  his  companions,  the  newcomers,  by  forcing 
them  to  eat  their  own  words  of  the  last  session.  However,  they 
can  digest  them  with  their  places.  We  carried  it  in  the  negative 
by  221  to  196.  This  you  will  say  is  not  a  great  majority.  The 
truth  is,  some  people  are  hard  put  to  it  to  distinguish  between  this 
session  and  the  last ;  others  are  afraid  of  their  boroughs  ;  others 
think  it  is  a  popular  thing,  and  have  a  mind  to  seem  patriots. 
So  that  many  who  are  with  us  in  other  things  deserted  us  here." 

The  amiable  lady  to  whom  these  letters  were 
addressed  was  deeply  afflicted  by  the  loss  of  her 
husband,  the  Chief  Justice ;  but  the  disappointment 
in  never  wearing  the  coronet  upon  which  she  had 
received  so  man}-  congratulations  was  no  aggravation 
of  her  sufferings.  Her  exemplary  piety  triumphed 
over  her  grief  for  her  bereavement,  and  she  survived 
her  husband  man}-  years. 

I  have  already  told  how  their  son  was  at  last  en- 
nobled. His  son  Dudley,  by  a  daughter  of  Terrick, 
Bishop  of  London,  was  a  most  distinguished  states- 
man and  orator, — filled  high  offices  in  the  reigns  of 
George  III.  and  George  IV., — was  created  Viscount 
Sandon  and  Earl  of  Harrowby, — and  might  have  been 
Prime  Minister  if  he  had  pleased.  The  Chief  Justice 
is  worthily  represented  by  the  present  Earl,'  his  great- 
I.  Written  in  184S. 
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grandson,  who,  after  having  long  served  in  the  House  SU^K- 
of  Commons  as  member  for  the  important  commer- 
cial constituency  of  Liverpool,  is  adding  in  the  other 
House  of  Parliament  to  the  splendor  of  the  name  he 
bears — so  that  old  Sir  Dudley  must  now  rejoice  over 
the  entire  fulfilment  of  his  grandfather's  prophecy. 


342 


REIGN  OF  GEORGE  II. 


of  the 

Common 

Pleas. 


CHAPTER  XXVIII. 

LIFE   OF   CHIEF  JUSTICE   WILLES. 

xx'vni  Before  devoting  m3'self  to  the  most  illustrious 
Two  Chief  Chief  Justicc  of  the  King's  Bench,  Lord  Mansfield,  I 
must  beg  leave  to  introduce  two  Chief  Justices  of  the 
Common  Pleas,  each  of  whom  refused  the  Great  Seal 
of  Great  Britain,  the  one  being  the  most  ambitious 
lawyer  of  the  i8th  century,  and  the  other  the  least 
ambitious  of  all  the  lawyers  recorded  in  our  juridical 
annals, — Chief  Justice  Willes,  and  Chief  Justice 

WiLMOT. 

I  have  no  respect  for  the  former,  and  I  shall  des- 
patch him  very  rapidly.  Although  a  man  of  splendid 
abilities,  he  was  selfish,  arrogant,  and  licentious ;  and, 
although  at  one  time  there  was  a  strong  probability 
that  he  would  play  a  very  important  part  in  public 
life  (in  which  case  an  interest  would  have  been  cast 
upon  his  early  career),  he  died  disappointed  and  de- 
spised. Among  the  bright  legal  constellations  he 
twinkles  a  star  of  the  tenth  magnitude,  and  he  does 
not  deserve  to  be  long  examined  by  the  telescope  of 
the  biographer. 

The  Chief  Justice  himself  affected  to  derive  his 
name  from  Vellus  or  Villus,  and  tried  to  connect 
his  ancestor  with  the  Argonauts  who  carried  off  the 
Golden  Fleece  ; — while  his  detractors  preferred  the 
etymology  of  viLis  or  villicus,  and  insisted  that  if 
the  individual  of  his  race  who  first  bore  a  surname 
was  not  a  villein,  he  was  not  higher  than  the  bailiff  of 
the  lord   of   a  manor.     In   sober  truth,  the   Willeses 
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were  a  respectable  familv  ol   small  estate,  lone  seated    <^"HAP. 
,        :  ,  "  xxviii. 

in   the   county   <>l    Warwick.      For   centuries   they   liad 

been  contenteci  to  ploiitrh  tlieii-  paternal  acres,  occa- 
sionally sending  off  a  younger  son  to  be  an  attorney  or 
a  country  parson  ;  but  they  suddenly  rose  into  distinc- 
tion, for  wiiile  the  "  Head  of  the  I  louse  "(as  he  loved 
to  call  himself)  was  a  Chief  Justice,  and  almost  Lord 
Chancellor,  his  younger  brother  sat  in  the  House  of 
Lords  as  a  Bishop.' 

Of  the  lawyer,  till  he  entered  public  life,  it  will  be  Sir  John's 
enough  to  relate  that  he  was  boin  in  16S5  ;  that  he  was  career, 
educated  at  Lichfield  Free  Grammar  School,  and  Trin- 
ity College,  Oxford;  that  he  was  called  to  the  bar  in 
1707;  that  from  his  youth  upward  he  showed  a  won- 
derful combination  of  steady  application  to  business 
and  striking  gravity  of  manner  with  extreme  profli- 
gac}'  of  conduct ;  and  that  his  determination  was  to 
reach  the  highest  honors  of  his  profession  at  an}^  sacri- 
fice of  money,  of  ease,  of  principle,  and  even  of  pleasure. 
His  success  at  the  bar  was  respectable,  but  not  such 
as  to  enable  him  to  rely  on  professional  reputation.  So 
he  resolved  to  plunge  into  politics,  and  on  the  dissolu- 
tion of  parliament  in  1722  he  declared  himself  a  candi- 
date for  Weymouth,  long  one  of  the  most  venal  and 
most  expensive  boroughs  in  England.  After  a  severe 
contest,  which  cost  him  more  than  all  he  had  been 
able  to  save  from  his  fees,  he  was  returned,  and  joy- 
fully took  his  seat  in  the  House  of  Commons.^ 

As   Sir    Robert    Walpole    had   gained    undisputed  pariia- 
power  on  the  death  of  Lord  Sunderland,''  Willes  en- is  made  a 

Welsh 

1.  The  Right  Rev.  Edward  Willes,  D.D.,  successively  Bishop  of  St. 
David's  and  of  Bath  and  Wells,  consecrated  in  1742 — died  in  1773. 

2.  In  subsequent  parliaments  he  was  returned  at  a  small  expense  for 
the  close  borough  of  West  Looe. 

3.  Charles  Spencer,  third  Earl  of  Sunderland,  son  of  the  second  Earl, 
was  born  1674.  He  was  returned  member  for  Tiverton  1695,  and  con- 
tinued to  represent  that  borough  till  he  was  called  to  the  House  of  Lords 
on  his  lather's  death  1702.     In  1705  he  was  diplomatically  employed  at 
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xxvni  ^^^^^^  himself  under  the  banner  of  the  new  minister, 
and  hoped  to  gain  favor  not  onlj-  by  making  himself 
useful  in  parliament,  but  by  a  rich  stock  of  facetious 
stories,  in  which  his  patron  took  delight,  and  which,  as 
the  second  bottle  was  going  round,  he  could  bring  out 
with  redoubled  effect  from  his  usual  starchness  of 
demeanor.     At  first  every  thing  turned  up  to  his  mind. 

the  courts  of  Berlin,  Vienna,  and  Hanover.  In  1760  he  was  nominated 
one  of  the  commissioners  to  treat  for  a  union  with  Scotland,  and  at  the 
close  of  that  year  he  was  not  only  made  a  Privy  Councillor,  but  the  Whig 
leaders  perceiving  that  the  Queen  favored  the  Tories,  he  was  forced  by 
them  into  the  office  of  Secretary  of  State.  In  1709-10,  on  account  of  the 
conduct  of  Sunderland  with  regard  to  Sacheverell  and  his  supporters,  the 
whole  influence  of  the  high-Church  party  was  exercised  to  procure  his  dis- 
missal from  office,  and  the  Queen  commanded  him  to  deliver  up  the  seals, 
at  the  same  time  offering  him  a  pension  of  3.000/.  per  annum,  which  he 
indignantly  refused.  On  the  death  of  Queen  .\nne,  Sunderland,  who  was 
accounted  the  great  leader  of  the  Whigs,  expected,  in  return  for  the  zeal 
he  had  displayed  on  behalf  of  the  house  of  Hanover,  to  be  placed  at  the 
head  of  the  new  administration  ;  but  although  the  King  treated  him  with 
great  attention,  and  several  places  of  dignity  were  conferred  upon  him, 
some  years  elapsed  before  he  could  attain  the  exalted  station  to  which  he 
aspired.  Shortly  after  George  I.'s  arrival  in  England,  the  Earl  was  sworn 
of  the  Privy  Council,  and  appointed  Lord  Lieutenant  of  Ireland.  In  1715, 
ill-health  having  compelled  him  to  resign  his  viceregal  office,  he  was 
constituted  Lord  Privy  Seal;  and  in  1716  he  became  Vice  Treasurer  of 
Ireland.  In  September  the  same  year  he  went  to  Hanover  with  the  King, 
over  whom  his  influence  now  rapidly  increased.  In  April,  1717,  he 
achieved  a  political  victory  over  Walpole  and  Townshend  ;  on  whose 
resignation  he  was  appointed,  in  the  first  place,  Chief  Secretary  of  State  , 
shortly  afterwards.  First  President  of  the  Council  ;  and  finally.  First  Lord 
of  the  Treasury.  At  this  period  Sunderland  brought  forward  a  Peerage 
Bill,  with  the  object  of  checking  the  authority  of  the  Prince  of  Wales 
when  he  should  become  King,  and  of  extending  the  duration  of  his  own 
authority  by  the  elevation  of  a  number  of  his  adherents  to  the  House  of 
Lords.  This  unpopular  measure  was  passed  by  the  Lords,  but  rejected 
by  the  Commons.  In  I7i8-I9he  resigned  the  Presidency  of  the  Council, 
but  was  on  the  same  day  appointed  Groom  of  the  Stoie  and  First  Gentle- 
man of  the  Bedchamber.  The  year  1721  was  rendered  remarkable  by  the 
celebrated  South  Sea  Bubble,  the  bursting  of  which  proved  fatal  to  the 
political  supremacy  of  Sunderland.  He  was  implicated  in  the  criminal 
transactions  charged  upon  the  directors  of  the  scheme,  and  although  he 
was  acquitted  by  a  vote  of  233  to  172  of  his  peers,  he  was  obliged  to  give 
up  office.  He  continued,  however,  to  exercise  considerable  influence  over 
the  King,  and  during  the  remainder  of  his  life  he  was  busih'  engaged  in 
intrigues  to  effect  the  downfall  of  Walpole.  Died  April  ig,  172a  — 
Cooper's  Biog.  Did. 
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Witlioiit  making  any  (hisliiiig-  speech,  lie  uas  service-   y^v\jJ 
ahU-  to  Goverainent ;  lie  assisted  in  carrying  through 
tiie  House  of  Commons  the  ])roceedings  against  Bishop 
Atterbury '    and    thi-    hill    lor   doubly    taxing    Roman 
Catholics, — and    he    added    to    the    pcjpularity    of   the 
Government  by  distantly  rivalling  Sir  Robert  himself, 
after  the  ladies  had  withdrawn,  in  drawing  forth  loud 
roars  of  laughter  from  the  squires  who  had  been  invited 
to  dine  at  Chelsea.''     Accordingly,  before  two  sessions 
had  expired,  such  merits  were  rewarded  with  a  "  Welsh 
wig;     he  was  appointed  "  Second  Justice  of  Chester," 
and  he  thought  the  Great  Seal  within  his  grasp.     But, 
afterwards,   his  patience   was  long  and   cruelly  tried,  ^"g^fjjjj. 
and  many  bright  gleams  of  hope  were  succeeded  by^P,°'"'" 
the  alternating  gloom  ot  despondency.     When  he  had 

1.  Krancis  Atterbury,  an  Englisli  theologian  and  politician,  born 
March  6,  1662,  died  in  Paris,  Feb.  15,  1732.  He  was  the  son  of  a 
clergyman,  and  was  educated  at  Westminster  School,  and  at  Christchurch 
College,  O.xford,  where  he  took  his  bachelor's  degree  in  1684.  In  1687 
appeared  his  controversial  work,  "A  Reply  to  'Considerations  on  the 
Spirit  of  Martin  Luther  and  the  Original  of  the  Reformation, ' "  a  pamphlet 
written  by  Obadiah  Walker,  a  Roman  Catholic,  Master  of  University 
College.  Atterbury's  defence  of  Protestantism  was  long  classed  among 
the  best  of  such  arguments.  He  now  acted  for  several  years  as  tutor  to 
young  Boyle,  afterwards  Earl  of  Orrery.  Taking  orders  in  i6gi,  his  elo- 
quence as  a  preacher  procured  him  several  offices  in  the  Church,  and 
finally  the  appointment  ot  chaplain  to  the  King  and  Queen.  He  was 
constantly  involved  in  controversies  on  theological  and  literary  subjects. 
In  1702  he  was  appointed  a  chaplain  in  ordinary  to  Queen  Anne,  in  1704 
Dean  of  Carlisle,  and  in  1707  Canon  in  Exeter  Cathedral.  In  1713,  on  the 
recommendation  of  Lord  O.xford,  he  became  Bishop  of  Rochester.  Having 
been  convicted  of  participation  in  a  treasonable  plot  for  the  forcible  resto- 
ration of  the  Stuarts,  he  was  sentenced  to  expulsion  from  his  offices  and 
to  perpetual  exile.  In  June,  1723,  he  left  England  for  France,  with  his 
daughter  Mrs.  Morrice,  and  resided  in  Paris  during  the  remainaer  of  his 
life.  He  was  buried  in  Westminster  Abbey,  though  without  public  cere- 
mony ;  and  the  Government  afterwards  caused  his  coffin  to  be  opened  in 
search  for  treasonable  papers  supposed  to  be  hidden  in  it. — .-////.  Eitcyc, 
vol.  ii.  p.  93. 

2.  Ascending  the  Grosvenor  Road  we  come  to  Chelsea,  which  in  the 
last  century,  from  a  country  village,  has  become  almost  a  part  of  London. 
As  regards  the  etymology  of  its  name,  formerly  written  Chelchyth,  the 
opinion  of  Norden  is  generally  followed,  who  says  that  "  Chelsey  was  so 
called  of  the  nature  of  the  place,  whose  strand  is  like  the  chesel,  which  the 
sea  casteth  up  of  sand  and  pebble-stones." — Hares  Walks  in  LonJon. 
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been  eleven  years  in  parliament  he  was  still  only  "  Sec- 
ond Justice  of  Chester."  Nevertheless  he  could  not 
complain  of  being  ill-used,  for  he  did  not  expect  to 
supersede  Sir  Philip  Yorke,  who  had  long  been  Attor- 
ney General ;  and  although  the  office  of  Solicitor 
General  had  twice  become  vacant,  he  did  not  deny  the 
superior  claims  of  Sir  Clement  Wearg  and  Mr.  Talbot. 
One  of  these  competitors  was  removed  by  a  premature 
death,*  another  succeeded  Lord  Ra3'mond  as  Chief 
Justice  of  the  King's  Bench,  and  the  third  obtained 
the  Great  Seal  on  the  resignation  of  Lord  King. 

Willes  at  last  got  the  step  which  he  thought  insured 
him  all  else  that  he  desired  ; — and,  to  crown  his  present 
f elicit V,  at  the  same  time  that  he  was  constituted  Attor- 
ney General  he  was  promoted  from  "  Second  "  to  be 
"Chief  Justice  of  Chester," — the  duties  of  law  officer 
of  the  Crown,  and  of  a  Judge  in  this  County  Palatine 
and  in  the  principality  of  Wales,  not  being  considered 
incompatible.^ 

Soon  after,  it  was  thought  that  the  Administration 
was  in  danger  from  a  coalition,  brought  about  by  Lord 
Bolingbroke,  between  the  Tories  and  the  discontented 
Whigs.  Their  grand  movement  was  an  attack  upon 
the  Septexxial  Act,  which  the  Tories  had  always 
strenuousl}'  opposed,  and  which  Whigs  not  in  office, 
nor  likely  to  be,  although  they  formerly  supported  it, 
had  lately  discovered  to  be  highly  unconstitutional. 
In  the  famous  debate  on   Mr.   Bromle3^'s  motion  for 

1.  From  "  A  Brief  Memoir  of  Sir  Clement  Wearg,'"  published  in  1843, 
by  his  relative,  George  Duke,  Esq.,  of  Gray's  Inn,  barrister-at-law,  he 
appears  to  have  been  a  most  learned,  eloquent,  and  excellent  man.  He 
died  of  a  violent  fever,  in  the  prime  of  life,  on  the  6th  of  April,  1726, 
when  he  had  been  three  years  Solicitor  General.  He  was  succeeded  by 
Talbot,  afterwards  Lord  Chancellor. 

2.  Down  almost  to  the  time  when  these  jurisdictions  were  abolished. 
Sir  William  Garrow  and  Sir  John  Copley  held,  at  the  same  time,  the 
offices  of  Attorney  General  and  Chief  Justice  of  Chester.  We  have  now 
lost  the  professional  joke  of  the  Prime  Minister  baiting  his  rat-trap  with 
Cheshire  cheese. 
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leave  to  bring  in  a  hill  to  repeal  it,  Mr.  Attorney  ^"■^^^^\ 
General  Willes,  afraid  of  being  speedily  shorn  of  his 
new  honors,  made  an  extraordinary  exertion,  and  de- 
livered a  speech  which  was  very  much  applauded.  I 
give  a  few  extracts  from  it  to  show  how  such  topics, 
which  still  annually  come  before  us,  were  treated  a 
hundred  years  ago : 

"Gentlemen  have  been  pleased  to  put  us  in  mind  of  our  His  speech 
ancient  constitution;  but  it  has  been  so  often  varied  and  im-rf^afof 
proved,  that  they  must  be  puzzled  to  fix  the  time  when  it  was  JlJai^^ct*"' 
in  that  perfect  state  which  we  ought  at  present  to  adopt  and  for 
ever  abide  by.  Are  we  asked  to  go  back  to  the  witenagemote, 
or  to  prelates  and  barons, — without  any  representatives  from 
counties,  cities,  or  boroughs?  or  to  prelates,  barons,  and  repre- 
sentatives of  counties,  cities,  and  boroughs, — sitting  together  in 
one  and  the  same  assembly  ?  Rather  than  admire  the  constitu- 
tion when  unformed  and  weak,  I  would  admire  it  in  its  strength 
and  vigor.  Therefore  I  admire  it  as  I  find  it,  and  I  would 
rather  go  on  to  improve  it  than  mar  the  improvements  which  it 
has  received.  Let  me  observe  that  at  the  Revolution  there  was 
nothing  in  ihe  Claim  of  Rights  or  in  \.ht  Bill  <>/ Rights  about 
annual  or  triennial  parliaments.  When  we  read  of  the  advan- 
tage of  'frequent  parliaments,'  we  are  to  understand  frequent 
sessions  of  parliament — not  that  the  parliament  is  to  be  changed 
every  session.  We  all  know  that  the  Triennial  Bill  was  neither 
introduced  nor  promoted  by  the  patrons  of  liberty  or  the  real 
friends  to  King  William's  government.  The  object  of  the 
measure  was  to  distress  that  good  prince,  and  the  bill  when 
passed  was  found  to  be  of  dangerous  consequence  to  the  pros- 
perity of  the  nation  and  to  the  quiet  of  the  subject.  At  last  the 
Septennial  Act  passed,  which  is  the  true  medium  between  the 
unlimited  common-law  prerogative  of  the  Crown  and  the  other 
extreme  of  statutably  extinguishing  every  parliament  after  it  has 
sat  three  years,  whatever  perils  may  arise  in  any  particular  crisis 
from  there  being  no  parliament,  or  from  a  general  election.  If 
King  William  had  enjoyed  the  benefit  of  septennial  parliaments, 
he  would  have  carried  on  war  and  he  would  have  negotiated 
peace  with  much  greater  advantage,  he  would  have  escaped  the 
treaties  for  partitioning  the  Spanish  monarchy  which  have  been 
so  much   objected  to,  and  he  would  have  been  better  able  to 
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CHAP,  humble  the  power  of  France  and  to  secure  the  happiness  of  this 
His  speech  nation.  I  have  reason  therefore  to  say  that  the  constitution  has 
against  the  now  reached  its  highest  perfection.      The  alleged  power  of  cor- 

repeal  of  ^  »  j        r 

the  Septen- rupting  a  parliament  which  sits  long,  we  may  know  to  be 
continued,  imaginary  from  the  fact  that  King  Charles  II. 's  Long  Parlia- 
ment, which  at  first  was  called  the  Pensionary  Parliament,^  and 
was  disposed  to  make  him  absolute,  at  last  became  so  refractory 
that  he  accused  it  of  a  design  to  dethrone  him,  and  he  abruptly 
and  indignantly  dissolved  it.  Short  parliaments  lead  to  corrup- 
tion. Corruption  is  not  of  one  sort  only  ;  it  appears  in  many 
shapes.  An  elector  may  be  bribed  without  giving  him  money, 
and  members  of  this  House  may  be  bribed  without  getting  any 
place  or  preferment  from  the  Government.  If,  to  please  his 
borough  and  to  secure  his  next  election,  a  member  votes  against 
his  judgment,  is  not  this  bribery,  and  bribery  the  most  degrad- 
ing and  pernicious.'  An  honorable  gentleman  says  that  septen- 
nial parliaments  are  necessary  to  support  falling  ministers.  Sir, 
I  can  only  sa}'  that  I  have  been  travelling  lately  in  many  parts  of 
England,  and,  wherever  I  have  been,  I  have  found  the  present 
ministers  held  in  high  estimation  ;  insomuch  that,  when  this 
parliament  has  sat  out  its  seven  years,  I  am  convinced  that 
another  will  be  returned  for  seven  years  more,  equally  discern- 
ing, loyal,  independent,  and  well-disposed  as  the  present." 

Mr.  Attorney's  speech  gained  him  much  credit, 
although  the  victory  was  chiefly  ascribed  to  Sir 
Robert  Walpole's, — in  which  he  drew  such  a  character 
of  Bolingbroke  that  he  made  the  Whigs  ashamed  of 
acting  under  him  ;  and  by  which,  according  to  Coxe, 
he  drove  the  disappointed  intriguer  abroad,  in  despair 
of  ever  recovering  anv  ascendency  in  England.' 

1.  This  Parliament — sometimes  called  "  the  Long  Parliament,"  until 
that  name  became  more  distinctly  appropriated  to  the  assembly  of  1640 
— was  summoned  to  meet  at  Westminster  on  the  Sth  of  May,  i66r,  and 
was  not  dissolved  until  the  24th  of  January,  1679.  It  thus  existed  for 
nearly  eighteen  years.  It  derived  its  name  of  "  Pensionary  "  from  the 
fact  that  many  of  its  members  were  in  the  habit  of  receiving  bribes  from 
the  King  and  the  ministers  ;  and  it  has  also  been  discovered  that  some  of 
them  were  in  the  pay  of  the  Court  of  Fmnce. —/fiiniiigs'  Ante.  Hist. 
Brit.  Par!.  (Am.  Ed.)  7. 

2.  q  Pari.  Hist.  394-479  ;  Co.\e's  Memoirs  of  Sir  R.  Walpole,  p.  426  ; 
Lord  Mahon's  History,  ii.  264-272. 
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VVlicii    Willes    had    been  Attorney  General    tliree  vvvVii 
years,  the  office  of  Chief  Justice  of  tiie  Common  Fleas  Jan.  23, 
fell  vacant,  and  he  accepted  it, — far  from  suspecting  He^j  made 
that  he  was  thereby  to  be  for  ever  "  shelved,"  but  con- ticJ of  "he 
siderinpf  that  it  would  jirovc,  as  it  had  before  done,  a  pi^'"''" 
steppinij-stonc-  to  the  woolsack.     He  had  hardly  been 
installed  in  this  intermediary  dignity  when  he  thought 
that  his  fondest  expectations  were  to  be  instantl}'  real- 
ized, all  England  being  thrown  into  mourning  by  the 
sudden  death  of  Lord  Chancellor  Talbot.'     To  his  un- '"^b.  m- 

His  disap- 

siieakable  mortification,  although  he  had  continued  in  poin'ment 

the  good  graces  of  the  Prime  Minister,  and  still  pla\'ed  death  of 
1  •  ■  -I-         1-11  ■  I  '-"'■d 

his  part   in  retailing    his   old    stones   to   the  country  Chancellor 

squires,  adding  anecdotes  of  his  own  adventures,  he 
was  never  once  thought  of  for  advancement  on  this 
vacancy.  Whether  Sir  Robert  Walpole  dreaded  that 
habits  and  conversation  which  he  could  not  openly 
censure — for  they  were  very  congenial  to  his  own — 
might  not  be  quite  suitable  to  the  grave  magistrate 
who  was  to  be  placed  in  the  "  marble  chair "  and  to 
preside  over  the  general  administration  of  justice, 
I  know  not;  but  he  immediatel)'  offered  the  Great 
Seal  to  Lord  Hardwicke,  then  Chief  Justice  of  the 
King's  Bench ;  and,  upon  this  grasping  aspirant  trj'ing 
to  make  too  hard  a  bargain  in  demanding  pensions 
and  tellerships,  he  threatened  to  go  to  Fazakerley,  a 
professed  Tory  lawyer  and  suspected  Jacobite,  sa3-ing, 
as  he  took  out  his  watch,  "  It  is  now  twelve  o'clock; 
if  by  one  you  do  not  agree  to  my  terms, — by  two,  Fa- 
zakerley will  be  Lord  Keeper,  and  one  of  the  stanch- 
est  Whigs  in  England."  The  treaty  was  instantly 
concluded ;  and  very  probably  there  was  a  secret 
article  in  it  that  Willes  should  not  even  be  promoted, 
as  he  might  naturally  expect  to  be,  to  the  office  of 
Chief  Justice  of  the   King's   Bench ;  for  Lord  Hard- 

I.  See  Lives  of  the  Lord  Chancellors. 
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CHAP,    wicke  was  jealous  of  him,  hated  him,  and  wished  to 
be  succeeded  by  some  safe  man,  Hke  Mr.  Justice  Lee, 
who  never  would  be  formidable  as  a  rival. 
A.p.  1743.         Willes  henceforth  entirely  renounced  all  intercourse 
trigues       with  Sir  Robert  Walpole,  and  entered  into  a  political 
cLrteret.    Connection  with  the  leaders  of  Opposition,  particularly 
with  Lord  Carteret.     When  the  division  on  the  Chip- 
penham election  showed  that  a  change  of  government 
must  inevitably  take  place,  he  believed  that  the  Chan- 
cellor would  go  out  with  the  Prime  Minister,  and  that 
his  own  elevation  was  at  hand.     But,  to  the  surprise 
of  mankind,  Pulteney  refused  to  take  office  himself, 
and  consented  to  the  Duke  of  Newcastle  and  Lord 
Hardwicke — whom  he  had  often  abused  so  bitterly — 
still  holding  their  places. 

The  only  game  left  to  Willes  was  to  try  to  create 
jealousies  between  the  new  section  of  the  Cabinet  and 
the  old.  With  this  view  he  strove  to  stir  up  Carteret 
to  claim  the  premiership,  and  to  engross  all  the  patron- 
age of  the  Government.  But  this  most  accomplished 
Their  though  most  flight}''  statesman,  intent  on  diplomatic 
negotiations  and  royal  smiles,  had  no  steady  ambition, 
and  neglected  all  those  smaller  cares  by  which  alone 
party  influence  can  be  acquired  or  retained.  On  one 
A.D.  1746.  occasion,  Willes  calling  upon  him  to  apply  for  an 
appointment,  "  What  is  it  to  me,"  he  cried,  "  who  is 
a  judge,  and  who  is  a  bishop  ?  It  is  my  business 
to  make  kings  and  emperors,  and  to  maintain  the 
balance  of  Europe."  "Then,"  answered  the  Chief 
Justice,  "those  who  want  to  be  judges  or  bishops 
will  appl}"^  to  those  who  will  condescend  to  make  it 
their  business  to  dispose  of  judgeships  and  bishop- 
rics." ^ 

Willes,  in  fulfilment  of  his  own  prophecy,  for  some 
time  cultivated  the  Pelhams,  but  found  that  the}'  were 

I.   Horace  Walp.  Mem    of  Geo.  II.  i.,  147. 


^ 
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unalterably  attached  tu  Lord   Ilardwicke; — and  then   yvvi'i'i 
he    professed    himself    an   adherent   of    Pitt.     In    this 
weary  round  he  often  sank  into  low  spirits,  and  the 
sensual  gratifications  which  had  soothed  his  political 
disappointments  began  sadly  to  pall  upon  him. 

At  last,  the  dreams  of  power,  in  which  alone  hisAo-wsS- 

He  is  made 

imagination  now  luxuriated,  seemed  actually  fulfilled.  First  Lord 
In  truth,  the  grand  object  of  his  ambition  was  placed sioner  of 
within    his   reach,  and    he    lost   it   b}^  iiis   own   gross  Seal, 
mismanagement,  so  that  he  was  left  without  the  con- 
solation of  complaining  of  his  evil  fortune. 

When  the  Duke  of  Newcastle  and  Lord  Ilardwicke  November, 
were  driven  to  resign,  the  ministers  who,  for  a  short 
time,  inadhesively  formed  the  new  cabinet  under  the 
nominal  leadership  of  the  Duke  of  Devonshire  were 
favorably  inclined  to  Sir  John  Willes,  and  adopted 
him  as  their  principal  legal  associate,  rel)-ing  upon 
him  to  counteract  the  machinations  of  the  VoLPONE, 
who,  he  said,  had  unjustly  kept  him  out  of  the  office 
of  Chancellor  for  twenty  years.'  But,  on  account  of 
the  prejudices  of  the  King,  who  had  falsely  been  told 
that  the  Chief  Justice  of  the  Common  Pleas  had  in  him 
as  little  lazv  as  morality,  there  was  a  serious  difficulty 
in  at  once  conferring  upon  him  the  dignity  to  which 
he  aspired.  An  arrangement  was  made  that  the  Great 
Seal  should  be  a  short  time  in  commission,  that  he 
should  be  First  Commissioner,  and  that  it  should,  ere- 
long, be  transferred  to  his  sole  custod}',  with  the  title 
of  Lord  Chancellor,  or  Lord  Keeper,  and  a  peerage. 
Accordingly,  on  the  19th  day  of  November,  1756,  he  Nov.  19. 
took  his  seat  in  the  Court  of  Chancery,  and  saw  the 

I.  "  Lord  Chief  Justice  Willes  was  designed  for  Chancellor.  He  had 
been  raised  by  Sir  Robert  Walpole,  though  always  browbeaten  by  haughty 
Yorke,  and  hated  by  the  Pelhams,  for  that  very  attachment  to  their  own 
patron.  As  Willes's  nature  was  more  open,  he  returned  their  aversion 
with  little  reserve.  He  was  not  wont  to  disguise  any  of  his  passions." — 
Walp.  Mem.  Ceo.  II.  i.,  76. 
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xxvni    ™^^®  ^"^  t^^  embroidered  purse  containing  the  Great 
Seal   lying   before    him ;    but    he    was    galled    bv    the 
thought  that  he  enjoyed  only  divided  empire,  for  Sir 
Sidney  Stafford  Smythe  was  on  his  right  hand,  and 
Sir  John  Eardly  Wilmot  on  his  left,  with  coordinate 
authority. 
His  ability         Lord  Chief  Commissioner  Willes  did  the  business 
capacity,     of  the  court  witli  much  ability,  and  a  general  expec- 
tation  was   entertained   that  he  was  to   turn   out  an 
eminent    equity   judge.     He    likewise    reformed    the 
scandals    of   his    domestic    establishment,    and    every 
obstacle  to  his  elevation  seemed  removed. 
He  loses  The  horizon  was  for  a  time    overcast,  on  the  dis- 

ceiiorship  missal  of  Mr.  Pitt  and  the  dissolution  of  the  Duke 
mis-'^  "  of  Devonshire's  short  and  ill-concocted  government; 
ment^^  but  a  brighter  sunshine  irradiated  the  steps  of  Sir 
John  Willes  when  the  famous  coalition  was  completed 
between  Mr.  Pitt  and  the  Duke  of  Newcastle.  These 
chiefs,  without  feeling  any  attachment  to  him.  were 
both  contented,  for  the  sake  of  convenience,  that  he 
should  be  admitted  into  the  cabinet,  and  should  be 
created  Lord  Chancellor.  To  please  the  King,  they 
first  offered  the  Great  Seal  to  Lord  Mansfield,  knowing 
full  well  that  he  would  decline  it;  and  likewise  to 
Sir  John  Eardly  Wilmot,  from  whom  they  were  sure 
to  receive  a  similar  answer,  though  for  very  different 
reasons.  The  tender  was  then  to  be  made  in  due 
form,  and  with  the  King's  express  authorit)',  to  Sir 
John  Willes ;  but  his  Majesty  was,  as  yet,  in  very 
ill  humor,  on  account  of  his  closet  being  stormed  by 
the  "  Great  Commoner,"  and  he  positively  declared 
that  no  new  peerage  should  then  be  created.  The 
First  Lord  Commissioner  was  much  nettled  by  hear- 
ing that  the  Great  Seal  had  been  hawked  about  when 
he  had  considered  that  it  was  his  own  exclusive  prop- 
erty.    Further,  knowing  how  it  had  been  declined  by 
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all  who  were  regarcicd  as  capable  of  lioldin<;  it,  he  ^^yYn 
gave  himself  very  haughty  airs,  thinking  that  the 
game  was  irrevocably  in  his  own  hand.  Therefore, 
under  the  disguise  of  disliking  the  proffered  elevation, 
he  talked  of  the  comfort  and  security  of  the  "cushion 
of  the  Common  Pleas,"  dwelt  upon  the  sacrifice  which 
he  was  called  upon  to  make,  and  positively  refused  to 
accept  the  Great  Seal  unless  he  had  the  promise  of 
a  peerage,  which  had  been  given  to  every  Lord  Chan- 
cellor and  Lord  Keeper  since  Sir  Orlando  Bridgman 
in  the  reign  of  Charles  IL'  The  conference  was 
broken  up ;  but  Willes,  though  very  indignant,  was 
perfectly  confident  that  his  terms  must  be  acceded 
to,  and  he  remained  at  home  in  the  belief  that  he 
should  speedily  receive  a  summons  to  be  sworn  as 
Chancellor,  with  a  request  to  know  what  title  as  a 
baron  would  be  agreeable  to  him.^ 

Mr.  Pitt,  who  had  secured  to  himself  unlimited 
power  to  carry  on  the  war  according  to  his  own 
views,  and  anticipated  his  coming  glory,  was  unwilling 
to  run  the  risk  of  quarrelling  with  the  King  upon 
such  a  paltry  point  as  a  legal  peerage ;  and,  instead  of 
making  any  further  effort  to  gratify  Sir  John  Willes,  Heniej  be- 
he  offered  the  Great  Seal  to  Sir  Robert  Henley,'  who,  2*0"^ 

Keeper. 

1.  He  chose  to  forget  Sir  Nathan  Wright  in  the  reigns  of  William  III. 
and  Queen  Anne. 

2.  A  story  was  circulated,  but  I  believe  without  any  authority,  that  he 
had  fixed  upon  the  title  of  Lord  Colchos  ;  that  he  meant  to  have  the 
Argo  galley  for  his  crest,  a  "  fleece  or"  to  be  added  to  his  arms,  and  two 
argonauts  for  his  supporters.  Horace  Walpole  merely  says,  in  his  usual 
epigrammatic  style, — "Willes  proposed  to  be  bribed  by  a  peerage  to  be 
at  the  head  of  his  profession  ;  but  could  not  obtain  it."  (.Mem.  Geo.  IL, 
ii.  226.) 

3.  Robert  Henley,  First  Earl  of  Northington  (1708-1772),  Lord  Chan- 
cellor, was  the  second  son  of  Anthony  Henley.  He  was  educated  at 
Oxford  and  called  to  the  bar  in  1732,  and  began  to  practise  in  the  Western 
Circuit,  of  which  he  afterwards  became  the  leader.  In  his  youth  he  was 
a  hard  drinker,  and  when  suffering  in  later  life  from  a  severe  fit  of  gout, 
was  overheard  in  the  House  of  Lords  muttering  to  himself.  "  If  I  had 
known  that  these  legs  were  one  day  to  carry  a  chancellor,  I'd  have  taken 
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jCHAP.  belonging  to  the  Leicester  House  part}',  had  hitherto 
been  reckoned  an  enemy,  but  who  was  not  likely  to 
stand  out  for  conditions,  reasonable  or  unreasonable, 
and  who,  from  his  very  moderate  abilities,  could  never 
be  formidable.  Henley,  who  had  not  expected  such 
an  offer  from  the  new  ministry  any  more  than  to  be 
made  Archbishop  of  Canterbur}-,  joyfully  jumped 
at  it,  without  saying  a  word  about  peerage,  pension, 
or  tellership  ;  and  the  arrangement  was  completed  the 
very  same  morning  that  it  was  first  proposed.  The 
Lord  Keeper  elect  then  thought  that  he  could  not  do 
less  than  announce  his  appointment  to  the  First  Lord 
Commissioner,  who  had  the  custody  of  the  Great  Seal, 
and  courteously  arrange  with  him  as  to  the  convenient 
time  when  the  bauble  might  be  transferred  to  him. 
Willes  was  at  his  villa,  walking  about  in  the  garden, 
still  chafed  by  the  affront  which  he  considered  he 
had  received,  but  still  not  doubting  that  the  proper 
amende  would  be  made  to  him.  He  Jcnew  that  Henley 
could  not  well  be  the  messenger  for  that  purpose,  but 
he  had  not  the  most  distant  conception  that  his  visitor 
s^gng  had  a  personal  interest  in  the  controversy ;  and,  with- 
striolm  ^^^  leaving  any  opening  for  the  intended  communica- 
wiiies  and  (.{qj,   j^g  burst  out  iuto  a  statement  of  his  grievances, 

Sir  Robert  '  "  ' 

Henley,  j-bus  Concluding:  "  Would  any  man  of  spirit  have  taken 
the  seals  under  such  circumstances?  would  you,  Mr. 
Attorney?"  Henley,  thus  appealed  to,  gravel}'^  an- 
swered, "  Why,  my  Lord,  I  am  afraid  it  is  rather  too 
late  to  enter  into  such  a  discussion,  as  I  have  now  the 
honor  of  waiting  upon  your  Lordship  to  inform  your 
Lordship  that  I  have  actually  accepted  them." 

better  care  of  them  when  I  was  a  lad."  In  1747  he  was  returned  to  Par- 
liament for  Bath,  and  became  an  active  debater.  In  1756  he  obtained 
the  place  of  Attorney  General.  After  the  accession  of  George  III.,  he 
received  in  1761  the  title  of  Lord  Chancellor,  and  was  created  Earl  of 
Northington.  In  1766,  after  overturning  the  Rockingham  ministry,  with 
which  as  a  Tory  he  could  not  agree,  he  resigned  his  office,  and  accepted 
that  of  President  of  the  Council. — Stephen's  Diet.  Nat.  Biog. 
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F'oor  Willcs   never  held   up   liis   head  again; — and   vv'vui 
he  received  another  blow,  which  utterly  crushed  him.sirjoim 

.  Willes 

when  Lord  Keeper  Ilcnley,  preparatory  to  the  trial  of  brokun- 
Lord   Ferrers    for   murder,   was,   without   solicitation, 
created  a  peer,  that  lie  might  preside  on  the  occasion 
as  Lord  Steward. 

The  death  of  George  II.,  the  prelude  to  so  manyj'^*^7i 
changes,  brought  no  consolation  to  the  heart-broken 
Chief  Justice;  for  Henley,  from  his  long  connection 
with  Leicester  House,'  was  a  personal  favorite  with 
the  new  sovereign,  and  was  not  only  allowed  by  him 
to  get  tipsy  after  dinner  instead  of  holding  evening 
sittings,  but  was  raised  to  be  Lord  Chancellor  from 
being  only  Lord  Keeper,  and  was  created  Earl  of 
Northington.^  Friends  in  vain  attempted  to  soothe 
the  wretched  Chief  Justice,  by  reminding  him  of  the 
vanity  of  worldly  greatness,  by  pointing  out  to  him 
that  he  ought  to  be  satisfied  with  the  measure  of  pros- 
perity he  had  enjoyed,  and  by  advising  him,  in  estimat- 
ing his  success  in  life,  to  think  rather  of  the  many 
competitors  whom  he  had  surpassed  than  of  the  few 


1.  Leicester  House,  which  appears  in  Faithorne's  map  of  1658  as  the 
only  house  in  the  neighborhood,  was  built  for  Robert  Sidney,  Earl  of 
Leicester,  from  whom  it  was  rented  by  Elizabeth,  Queen  of  Bohemia, — • 
"  the  Queen  of  Hearts," — who  died  there  Feb.  13,  1662.  To  this  house, 
in  1668,  Pepys  went  to  visit  Colbert,  the  French  ambassador  ;  and  here 
Prince  Eugene  was  residing  in  1711.  The  house  continued  to  be  the 
property  of  the  Sidneys  till  the  end  of  the  last  century,  when  it  was  sold 
to  the  Tulk  family  for  go, 000/.,  which  sum  the  Sidneys  employed  in 
freeing  Penshurst  from  its  encumbrances.  Meantime  the  Sidneys  had 
not  lived  here,  and  Leicester  House  had  become  habitually  ' '  the  pouting- 
place  of  princes."  George  II.  resided  there  as  Prince  of  Wales  from  1717 
to  1720,  after  he  had  been  turned  out  of  St.  James's  by  his  father,  for  too 
freely  exhibiting  his  indignation  at  the  cruel  treatment  of  his  mother, 
Sophia  Dorothea,  co.idemned  to  a  lifelong  imprisonment  in  the  castle  of 
Zell.  William,  Duke  of  Cumberland,  the  hero  of  Cuiloden,  was  born 
there  in  1721.  Frederick,  Prince  of  Wales,  when  he,  in  his  turn,  quar- 
relled with  his  father  in  1737,  came  to  reside  in  Leicester  Square  with  his 
wife  and  children.  It  was  there  that  he  died  (March  20,  i1Sl).^Jifare's 
IValks  in  London,  vol.  ii.  p.  125. 

2.  Lives  of  the  Chancellors,  vol.  v.  ch.  c.\I. 
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CHAP.    \vho  had   been    enabled  to  surpass  him.     But  he  an- 
swered  in   the  words    of    Sir  Christopher  Hatton   to 
Queen   Elizabeth,  "All   will   not   do:    no  pulleys  will 
draw    up    a    heart    cast    down."     For    several    terms 
before  his  death  he  was  unable  to  go  into  court.     He 
languished  till  the   15th  of  December,  1761,  when  he 
His  death,  expired  at  his  house  in  Bioomsbury  Square,  in  the  76th 
1761.    '     year  of  his  age.     He  was  buried  with  his  ancestors  in 
the  family  vault  at  Bishop's  Ickington,  in  Warwick- 
shire. 
His  I  am  afraid   I   may  be  blamed  for  neglecting  his 

judicial         .,..,,.. 

decisions,  judicial  dccisions,  but  1  cannot  discover  any  important 
points  which  he  ruled,  although  he  presided  for  so 
long  a  period  in  one  of  the  superior  courts  in  West- 
minster Hall.  There  is  said  to  have  been  very  little 
business  in  the  Court  ot  Common  Pleas  in  his  time; 
a  circumstance  thus  accounted  for  by  Horace  Wal- 
pole : 
How  "He  had  great  quickness  of  wit,  and  a  merit  that  would 

Walpole  atone  for  many  foibles — his  severity  to,  and  discouragement  of, 
accounts     [j^jt  pest  of  societv,  attorneys.      Hence  his  court  was  deserted 

for  the  ^  ,  >  - 

little  busi-  by  them,  and  all  the  business  they  could  transport  carried  into 
Common*^  Chancery,  where  Yorke's  filial  piety  would  not  refuse  an  asylum 
Pleas  in      {q  \^[^  father's  profession. "  ^ 

his  time.  ' 

His  high  I  believe  that,  notwithstanding  his  immoralities,  he 

Sons  a?"  was  a  sound  lawyer,  that  his  administration  of  justice 
jSce' and  was  purc  and  impartial,  and  that  his  fame  as  a  magis- 
magistrate.  ^j-j^j-g  would  have  been  splendid  in  proportion  to  the 
opportunities  enjoyed  by  him  of  showing  his  powers 
and  acquirements.  He  either  had  extraordinary  au- 
thority with  his  puisnies,  or  extraordinary  discretion 
in  yielding  to  the  best  opinion  propounded  by  an)'  of 

1.  Mem.  Geo.  II.,  i.  76.  This  is  a  spiteful  allusion  to  Lord  Hardwicke 
having  been  the  son  of  an  attorney.  But  the  suggestion  that  the  business 
which  ought  to  have  come  into  the  Common  Pleas  was  done  in  the  Court 
of  Chancery,  shows  that  the  memoir-writer  is  entitled  to  very  little  weight 
on  such  a  subject. 
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tliciii  uiid  in  pcrsuadiiii,^  the  otlicrs  to  acquiesce  in  it.  xxvVii 
A  case  (jccurrinj;^  in  uliicii  tiie  Court  was  divided,  he  a. d.  1757. 
said,  "  1  thini<  invsell  unfortunate  whenever  I  differ 
ill  oi)iiii()ii  with  an\  of  my  brethren:  however,  1  have 
the  pleasure  to  reflect  tliat,  in  the  twenty  years  I  have 
sat  here,  this  is  but  the  third  time  that  there  has  been 
any  difference  of  opinion  between  any  of  us."  They 
appear  to  have  been  unanimous  ever  after.' 

Chief  Justice  Willes  sat  along  with  the  other 
Judges  on  the  trial  of  tlie  rebels  at  St.  Margaret's *•"■  '746. 
Hill,  Southwark;-  but  he  was  not  called  upon  to  take 
any  leading  part, — Lee,  Chief  Justice  of  the  King's 
Bench,  being  present ;  and  he  had  nothing  to  do  with 
any  other  state  prosecutions. 

The  most  interesting  case  which  ever  came  before  a. d.  1753. 
him  was  that  of  Elizabeth  Canning,  which  divided  and 
agitated  the  country  almost  as  much  as  the  Catholic 
Question   or  the   Reform   Bill   in   more  recent  times. 
He  very  sensibl}-  agreed  with  the  jury,  who  convicted  ^J^^'^^'J-^j^^ 
her  of  periurv ;   he   refused   her  a  new  trial,  and   heUi^'V'  , 

^       ■"        •'  Elizabeth 

proposed  that  she  should  be  transported  beyond  the  Canning, 
seas  for  seven  vears.  Generally,  the  Lord  Mayor  and 
aldermen,  who  are  in  the  commission  at  the  Old 
Bailey,  implicitly  submit  to  the  opinion  of  the  judges, 
as  well  in  awarding  punishment  as  in  disposing  of 
questions  of  law ;  but,  on  this  occasion,  Alderman  Sir 

1.  The  case  referred  to  is  Buxton  v.  Mitigay,  3  Wilson,  70.  well 
known  and  very  distasteful  to  medical  men  ;  the  question  being,  "  whether 
a  surgeon  is  an  inferior  tradtsman  within  the  meaning  of  4  &  5  W.  &  M. 
c.  23,  s.  10?"  The  Chief  Justice  took  the  liberal  side,  saying — "  I  am 
clearly  of  opinion  the  legislature  could  never  intend  that  a  surgeon  is 
'  an  inferior  tradesman,'  or  '  a  dissolute  person  ; '  although  he  may  sport 
without  being  qualified  to  kill  game."  But  said  Bathurst,  J., — "lean 
never  be  of  opinion  that  the  legislature  intended  to  permit  every  master 
of  any  little  mechanic  trade  to  neglect  his  trade  and  go  a-hunting.  I  am 
of  opinion  that  every  tradesman  is  inferior  who  is  not  qualifeJ,  and  that 
is  the  only  line  we  can  draw  between  inferior  and  superior."  Clive,  J., 
concurred  with  him. — I  know  not  in  what  category  they  would  have  placed 
"an  unqualified  judge ;"  but  I  should  call  him  "an  inferior  tradesman.' 

2.  iS  St.  Tr.  329. 
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CHAP    John  Barnard  moved  an  amendment,  "that  the  punish- 
ment should  be  only  six  months'  imprisonment,"  when 
a  poll  was  taken,  and  the  sentence  proposed  by  the 
Chief   Justice    was    carried    b}-  a    majority  of   eleven 
(including    six   judges)    against   eight   (who    were   all 
aldermen).     Willes  appears  to  have  conducted  himself 
on    this    occasion    with    firmness,   good    temper,   and 
dignity.^ 
His  neglect        He  did  nothing  to  wipe  off  the  reproach  cast  upon 
uire'and     the  English   bar  for  a  contempt  of  literature;  for  he 
"euers.       ^lot  Only  never  wrote  a  page  for  the   press  in  prose 
or  rhyme,   but  he    did   not   at   all  mix   with    men    of 
letters,  and  his  talk  was  either  about  law  or  lewdness. 
I  am  sorry  to  say  that  the  accounts  handed  down  to 
His  private"^  of  his  private  life   are  lamentably  unfavorable  as 
^^^-  far  as  morality  is  concerned.     Even  according  to  the 

low  standard  which  then  prevailed,  he  was  grossly 
peccant;  and,  however  little  censorious  the  age  might 
be,  his  conduct  seems  to  have  been  severely  con- 
demned. Although  a  married  man,  with  a  grown-up 
family,  there  were  violations  of  decorum  under  his 
own  roof  which  transpired  and  gave  very  general 
offence.  Every  memoir-writer  who  notices  him  gives 
the  following  anecdote,  which,  therefore,  I  may  not 
omit.  A  dissenting  clergyman,  shocked  by  the  rumors 
which  he  heard  of  Lord  Chief  Justice  Willes's  domes- 
tic establishment,  called  to  remonstrate  with  him,  and, 
if  possible,  to  stir  him  up  to  repentance.  After  some 
allusions,  which,  though  intelligible  enough,  the  Chief 
Justice    pretended    not    to    understand,    this   dialogue 

I.  19  St.  Tr.  262-694.  This  is  one  of  the  most  extraordinary  cases  of 
popular  delusion  on  record.  Although  the  romantic  story  which  Eliza- 
beth Canning  had  told  of  being  stolen  by  a  gypsy  woman,  whom  she  tried 
to  hang  for  the  purpose  of  concealing  her  own  elopement  with  a  lover, 
was  disproved  by  the  clearest  and  most  irrefragable  evidence,  and  by  the 
wholly  contradictor)'  accounts  which  the  girl  herself  had  given  of  it,  more 
than  half  the  nation  stood  up  for,  and  believed  in,  her  innocence  ;  and 
innumerable  pamphlets  were  published  for  her,  as  well  as  against  her. 
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CHAP     ensued:  Rliiiistcr :  "To   conic   to   the   point,  then,   my 

Lord,  they  say  that  one  of  your  maid-servants  is  now 

with  child."     Chief  Justice :  "What  is  that  to  me?" 

Minister:  "But,  my   Lord,  they  say  that  she  is  with 

child   by  your   Lordship!"     Chief  Justice :  "What  is 

that  to  you  ?"' 

Hisde-  John,  his  eldest  son,  sat  in  several  parliaments  for 

sceDdants.  ' 

Aylesbury  and   Banbury,  but   gained   no   distinction ; 

and  Edward,  his  second  son,  who  was  bred  to  the  bar, 

although  for  some  time  Solicitor  General  and  a  Puisne 

Judge  of  the   King's  Bench,  was  of  slender  intellect, 

insomuch  that  once,  when  pleading  a  cause,  and  being 

checked  for  wandering  from  the  subject,  he  exclaimed, 

"I   wish  you  would  remember  that  I  am  the  son  of 

a  Chief  Justice; "  upon  which  old  Mr.  Justice  GoukP 

answered,  with  much  simplicity,  "  Oh,  we  remember 

your  father,  but  he  was  a  sensible  man." 

Chief  Justice  Willes's  heirs  in  the   male  line  have 

long  been  extinct,  but  many  distinguished  persons  still 

flourishing  are  descended  from  him  through  females. 

If  by  good  luck  he  had  actually  reached  the  woolsack, 

this    descent    would    have    been    considered    a    great 

honor;    but   it   is   difficult    to   say    why  there   should 

have  been  such  a  difference  merely  from  his  having 

pronounced    a   certain    number  of   equitable    decrees, 


1.  Horace  Walpole,  who  relates  the  story,  says  that,  in  addition  to 
"an  unbounded  passion  for  women,"  he  was  "  notorious  for  gaming ;" 
but  I  do  not  find  this  imputation  cast  upon  him  by  any  other  writer  and 
it  is  wholly  inconsistent  with  his  regular  application  to  business.  See 
Mem.  Geo.  II.,  i.  76. 

2.  Sir  Henry  Gould  (1710-1794),  judge.  He  was  admitted  a  member 
of  the  Middle  Temple  in  May,  1728,  called  to  the  bar  in  June,  1734,  and 
elected  a  bencher  in  1754,  in  which  year  he  also  became  King's  counsel. 
He  had  the  reputation  of  being  a  sound  but  not  an  eloquent  lawyer.  In 
Michaelmas  Term,  :76i,  he  was  appointed  a  Baron  of  the  Exchequer,  and 
on  Jan.  24,  1763,  was  transferred  to  the  Common  Pleas  in  succession  to 
Mr.  Justice  Noel,  then  recently  dead.  He  proved  to  be  a  good  judge. 
During  the  riots  of  1780  he  refused  the  military  protection  for  his  house 
which  was  offered  to  all  the  judges. — Stephens  Diet.  Nat.  Biog. 
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3txvia  Rood  or  bad,  and  having  been  commemorated  in  sev- 
eral volumes  bound  in  calf-skin  and  entitled  "  Reports 
TEMPORE  Lord  Chancellor  Willes."  Had  he  sus- 
pended his  claim  to  a  peerage,  all  this  glory,  by  which 
the  eyes  of  lawyers  are  dazzled,  would  have  been 
showered  down  upon  him. 
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CHAPTER  XXIX. 

LIFE   OF   CHIEF   JUSTICE   WII.MOT. 
WiLMOT,  a  succeedinsf  Chief  Justice  of  the  Com-    chap. 

*  •'  _  XXIX. 

moil    Pleas,   enjoyed    the    remarkable    distinction    of  singular 
being  a  lawyer  without  ambition,  and  more  than  once  j^slfcTr'^ 
refused  the  Great  Seal, — not  from  any  haggling-  about  j'^Ts'^tk^ """' 
the  terms  on  which  he  should  accept  it,  nor  from  any  ^''°'°'" 
dread  of  its  precarious  tenure,  or  calculation  that  he 
might  enjoy  more  power  and  wealth  by  remaining  in 
the  position  which   he  occupied,  but  from  a  genuine 
contempt  of  power  and  of  wealth  as  well  as  of  titles, 
and  an  ardent  love  of  leisure,  repose,  and  obscurity. 
Although   he  certainly  was  altogether  free  from   the 
last  infirmity  of  noble  minds,  and  of  the  sin  by  which 
the  angels  fell,  we  may  lament  that  he  never  displayed 
those  high  aspirations  and  heroic  efforts  to  be  of  ser- 
vice to  others  which  make  ambition  virtue. 

John  Eardly  Wilmot  was  the  second  son  of  Robert  his  binh 
Wilmot,  a  gentleman  of  respectable  family  and  moder-uon. 
ate  fortune  in  the  county  of  Derby.  His  mother  was 
daughter  and  co-heiress  of  Sir  Samuel  Murrow,  a 
Warwickshire  baronet.  He  was  born  on  the  i6th  of 
August,  1709.  Having  received  the  first  rudiments 
of  his  education  at  a  school  in  Derby,  he  was  sent  to 
the  free  school  at  Lichfield,  under  the  tuition  of  Mr. 
Hunter,  who  is  celebrated  for  having  flogged  seven 
boys  who  afterwards  sat  as  judges  in  the  superior 
courts   at    Westminster   at    the    same    time.'     Samuel 

I.  Among  these,  besides  Wilmot.  were  Lord  Chancellor  Northington, 
Sir  Thomas  Clarke,  Master  of  the  Rolls.  Chief  Justice  Willes,  and  Chief 
Baron  Parker.  Lord  Mansfield  is  generally  included  in  the  list ;  but  he 
never  saw  the  city  of  Lichfield  till  he  had  been  called  to  the  bar. 
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CHAP. 
XXIX. 

Johnson 
and  Gar- 
rick  his 
school- 
fellows. 


Johnson,'  who  had  likewise  been  subjected  to  his 
flagellation,  gave  this  account  of  him :  "  The  head 
master  was  very  severe,  and  wrong-headedl}'  severe. 
He  used  to  beat  us  unmercifully ;  and  he  would  beat 
a  boy  equally  for  not  knowing  a  thing  or  for  neglecting 
to  know  it.  He  would  call  up  a  boy  and  ask  him 
Latin  for  a  candlestick,  which  the  boy  could  not  expect 
to  be  asked.  While  Hunter  was  flogging  his  boys 
unmercifully,  he  used  to  say,  'And  this  I  do  to  save 
you  from  the  gallows.'  "  ^  However,  under  such  harsh 
discipline  young  Wilmot,  like  young  Johnson,  became 
an  excellent  Latin  scholar,  and  was  imbued  with  a 
love  of  learning.     It  is  remarkable  that,  although  they 


1.  Samuel  Johnson,  a  learned  English  critic,  lexicographer,  and  mis- 
cellaneous writer,  was  born  in  Lichfield,  1709  ;  died  in  London,  17S4. 
Strange  stories  are  told  of  Samuel's  precocity.  It  is  said  that  before  he 
was  three  years  old  he  insisted  upon  going  to  church  to  hear  Sacheverell 
preach.  He  suffered  from  scrofula,  which  disfigured  his  face  and  injured 
or  destroyed  the  sight  of  one  eye.  He  studied  Latin  at  Lichfield  School, 
and  after  two  years  was  under  the  head  master,  Hunter,  who  was  a  brutal 
but  efficient  teacher.  Johnson  afterwards  valued  the  birch  as  a  less 
demoralizing  incentive  than  emulation.  On  Oct.  31,  1728,  Johnson  was 
entered  at  O.xford  as  a  commoner,  but  being  too  poor  to  remain  at  the 
University,  in  1731  he  quitted  it  without  a  degree.  In  1735  he  married 
Mrs.  Porter,  a  widow  who  was  possessed  of  800/.  About  this  time  he 
began  his  tragedy  of  "  Irene."  In  1749  appeared  his  "  V^anity  of  Human 
Wishes, "  an  imitation  of  Juvenal's  tenth  Satire.  Two  years  previously, 
he  had  printed  proposals  for  an  edition  of  Shakspeare,  and  the  plan  of  his 
English  dictionary,  addressed  to  Lord  Chesterfield.  The  price  agreed 
upon  between  himself  and  the  booksellers  for  the  last  work  was  1,575/. 
In  1750  he  commenced  his  "  Rambler,"  a  periodical  paper,  which  was 
continued  till  1752.  In  this  work  only  five  papers  were  the  production 
of  other  writers.  In  1758  he  began  the  "  Idler,"  which  was  published  in 
a  weekly  newspaper.  On  the  death  of  his  mother,  in  1759,  he  wrote  the 
romance  of  "  Rasselas,"  to  defray  the  expenses  of  her  funeral  and  to  pay 
her  debts.  In  1763.  Boswell,  his  future  biographer,  was  introduced  to 
him,  a  circumstance  to  which  we  owe  the  most  minute  account  of  a  man's 
life  and  character  that  has  ever  been  written.  At  his  death,  his  remains 
were  interred  in  Westminster  Abbey,  and  a  statue,  with  an  appropriate 
inscription,  has  been  erected  to  his  memory  in  St.  Paul's  Cathedral. — 
Beaton's  Biog.  Diet. 

2.  Boswell,  i.  21,  22.  Johnson  had  so  high  an  opinion  of  the  good 
effects  of  such  severity,  that  when  he  heard  of  a  schoolmaster  having 
abolished  flogging,  he  exclaimed,  "  I  am  afraid  that  what  his  boys  gain 
at  one  end  they  will  lose  at  the  other." 
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were   several   years   class-fellows   at    Lichfield,    there    v^fx' 
never  seems   to   have   been   the    slightest  intercourse 
between  them  in  after-life;  but  the  Chief  Justice  used 
frequently  to  mention  the  Lexicographer  as  "  a  long.  His  de- 

111  -1  1  1  1  •      •         1  11  scription  of 

lank,  lounging  boy,  whom   he  distmctly  remembered  Johnson, 
to  have  been  punished  by  Hunter  for  idleness." 

When  David  Garrick,"  who  was  at  the  same  time 
a  very  little  boy  in  the  lowest  form,  made  his  first 
appearance  in  Goodman's  Fields,  in  October,  1741, 
Wilmot  went  to  applaud  him,  and,  having  often  after- 
wards gone  to  admire  him  in  his  various  parts,  was 
present  at  his  last  performance  at  Drur}'  Lane  in  June, 
1776,  when  he   took  a  final  leave   of  the   stage;  butHUattend- 

,  .       ,       .      .  ,  ,  .   ,     ance  at 

there  was  no  private  intimac}'  between  them,  notwith- Gamck's 
standing  David's  passion  for  legal  dignitaries,  which  f^rm^nce. 
made  him  pride  himself  so  much  upon  his  friendship 
with  Lord    Camden   and  Lord  Mansfield.'^     This  was 

1.  David  Garrick  was  the  grandson  of  a  French  merchant,  who  settled 
in  England  on  the  Revocation  of  the  Edict  of  Nantes.  The  father  of 
David  was  a  captain  in  the  army,  who  being  on  a  recruiting  party  at 
Hereford,  this  son  was  born  there,  and  baptized  Feb.  28,  171 6.  He 
received  his  education  at  the  grammar-school  of  Lichfield,  and  afterwards 
was  placed  under  Samuel  Johnson,  with  whom  he  came  to  London  in 
1736.  Here  Garrick  embarked  in  the  wine  trade  as  partner  with  his 
brother  Peter ;  but  business  not  suiting  his  inclination,  he  turned  his 
thoughts  to  the  stage  ;  and  in  1741  made  his  first  appearance  under  the  as- 
sumed name  of  Lyddall,  at  Ipswich,  in  the  character  of  Aboan  in  "  Oroo- 
noko. "  On  the  igth  of  October  the  same  year  he  came  out  in  "  Richard 
III.,"  at  the  theatre  in  Goodman's  Fields  ;  and  here  his  popularity  exceeded 
all  that  had  ever  been  known  in  dramatic  history.  The  other  houses  were 
deserted,  which  so  provoked  the  patentees  that  they  exerted  their  interest 
in  getting  the  rival  theatre  suppressed.  Garrick  now  entered  into  a  con- 
tract with  Fleetwood,  of  Drury  Lane  ;  and  in  the  ensuing  summer  he  was 
invited  to  Dublin,  where  the  concourse  of  spectators  was  so  great  every 
night  as  to  occasion  a  disorder,  which  went  by  the  name  of  Garrick's 
fever.  In  1747  he  became  a  joint  patentee  of  the  theatre  ;  and  in  1749 
married  Mademoiselle  Violette,  a  foreign  performer.  In  1769  he  pro- 
jected an  entertainment  in  honor  of  Shakespeare  at  Stratfordupon-Avon, 
called  ihe  Jubilee,  which  was  admired  by  some,  and  ridiculed  by  more 
as  a  silly  piece  of  pageantry.  On  the  death  of  Lacy,  in  1773.  he  became 
sole  patentee  of  the  theatre,  which  he  sold,  in  1776,  for  35,000/.,  to 
Sheridan.  Linley,  and  Ford.  He  died  Jan.  20,  1779,  and  was  buried  in 
Westminster  Abbey. — Cooper's  Biog.  Did, 

2.  Boswell,  iii.  336. 
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xxt\'    P^'obably  Wilmofs  fault,  for  he  was  not  only  afraid 
of  being  distinguished  himself,  but  he  wished  to  avoid 
those  who  had  gained  distinction. 
A.D.  1724.         After  he   had  been  some   years  under   Hunter  at 
Lichfield,  the  better  to  prepare  him  for  the  University, 
he  was  removed  to  Westminster  School ;  and  here  he 
applied  diligently  to  his  books,  without  ever  mixing 
in  the  amusements  of  his  schoolfellows. 
His  studies        He  Spent  the  next  four  years  as  a  recluse  student 
HaU.         at  Trinity  Hall,  Cambridge.     His  ruling  passion  was 
to  enter  the  Church,  in  the  hope  of  obtaining  a  small 
living,  and  spending  his  days  in  a  remote  part  of  the 
kingdom,    conversing    only    with    the    peasants    who 
might   be   under  his   pastoral  care.     His  father,  how- 
ever,  who   appreciated    his  vigorous  talents   and   his 
solid  acquirements,  would  b}*  no  means  agree  to  this 
scheme,  and  insisted   on  his   entering   the    profession 
of  the  law.     The  dutiful  son  submitted,  though  reluc- 
tantly, and,  before  he  left  Trinity  Hall,  was   initiated 
in  the  Roman  Civil  Law — a  study  for  which  this  place 
of  education  has  been  always  renowned,  and  to  which 
he  afterwards  ascribed  his  proficiency  in  the  Common 
Law  of  England. 
June,  1732.        In  the  meanwhile  he  kept  terms  in  the  Inner  Tem- 
caiied  to     pls,    and    after   three   years'   residence    there    he   was 
called  to  the  bar.     We  are  left  entirely  in  ignorance 
of  the  plan  of  study  which  he  pursued,  except  that  it 
was  solitary;   but  we  know  that,  without  going  into 
an  attorney's  office,  or  attending  much    in    court,  or 
appearing  at  the  "  Readings,"  which  were   still  kept 
up,  he  rendered  himself  a  consummate  jurist.     Instead 
His  dread  *^^  being  vain   of  his  acquirements,  he  was  earnestly 
of  being     desirous   of   concealing   them;    as    if   afraid    that   the 

known  or  ^ 

empioved.  attorneys,  hearing  of  his  familiarity  with  black-letter 
learning,  should  send  him  retainers.'     He  was  exceed- 

I.   There  was   a  valued  friend  of  mine,  now  no  more,  who  went  the 
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inj,'lv  successful  in  "aiiiin<r  his  wislics,  and   for  many    chap'. 
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years    he    was    allowed    to    remain    unmolested.     But 
goinjj  the  Midland  Circuit,  in  spite  of  all  his  efforts 
he    had    a   little  business  from   family  connections   in 
his  own  county:  avoiding  display  as  much  as  possible, 
he  was  on  several  occasions  compelled  to  show  what 
there    was    in    him, — and    by   and    by,    at    the    Derby 
Assizes,  he  was  in  every  cause.     Still  he  contrived  to 
I)reserve   his  obscurity  in  London,  till,  arguing  some  betrayed  to 
demurrers  and  new  trials  in  causes  from  his  circuit,  hestefHal"^ 
was  at  last  betrayed  to  Westminster  Hall  as  a  deep  faw^ir  ;,nd 
lawyer  and  powerful  advocate.  rdv«ate 

Sir    Dudley   Ryder,  the  Attorney   General,  there- a.d.  1742. 
upon  appointed  him  "Treasury  Devil;"  and,  deriving "mes" 
important  aid  from  his  services,  and  being  very  desir-il'^he'' 
ous  to  bring  him  forward,  mentioned  him  to  the  Lord  Gen°e7a7 
Chancellor  as  a  man  who  might  be  an  ornament  to  the 
profession,  and  would  one  day  show  himself  qualified 
for  the   highest  judicial  station.     In  consequence   he 
was  offered  a  silk  gown.     Secretly  resolved  to  refuse  He  refuses 
it,  he  wished  to  have  some  countenance  in  the  opinion  gown,  the 
of  a  friend  whom   he   pretended   to   consult, — and  tonfem'of 
whom,  after  very  clearly  disclosing  his  inclination,  he  se'r"|eant, 
said:  "Consider  it  well,  and  tell  me  what  you  think  fnpa^rill-' 
of  it,  for  when  I  have  once  hoisted  the  sail  I  cannot '"^'"" 
take    it  down   again;  therefore   it  requires  a   proper 
consideration    and    digestion    in   every    respect.     The 
withdrawing  from  the   eyes   of  mankind   has   always 

Oxford  Circuit  for  years,  pour  passer  le  temps,  but  who  had  a  horror, 
which  was  well  known,  of  being  professionally  employed.  At  last  he 
affronted  an  attorney  by  making  him,  rather  unceremoniously,  surrender 
a  place  in  court  when  a  very  interesting  trial  was  coming  on,  saying  that 
"barristers  only  were  entitled  to  sit  there."  The  retreating  attorney  was 
heard  to  mutter,  "  I  will  have  my  revenge  of  him."  So,  the  same  night, 
he  sent  a  brief  in  an  important  cause  to  his  antagonist  ;  who  returned  it 
with  a  message  that  he  had  been  sent  for  on  urgent  business  to  London. 
The  frightened  barrister  left  the  assize  town  early  next  morning,  and  never 
again  appeared  upon  the  circuit 
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'^fy'  been  m}'  favorite  wish;  it  was  the  first  and  will  be 
the  last  of  my  life."  His  friend  advised  him  "to  /iotst 
tJie  sail,  sure  of  a  trade  wind ;  "  but,  against  all  remon- 
strances, he  said  he  would  not  go  within  the  bar  to 
contend  with  the  King's  Bench  leaders.  It  was  then 
proposed  to  him  that,  if  he  would  take  the  coif,  he 
should  immediately  have  the  rank  of  King's  Sergeant ; 
the  encouraging  remark  being  added,  that  "  in  the 
drowsy  confines  of  the  Common  Pleas  he  might  re- 
main without  any  unpleasant  collision  or  notoriety." 
But  he  declared  his  immutable  determination  "  to  live 
and  die  in  a  stuff  gown."  ^ 
A.D.  1752.  He  was   once,  sorely  against   his  will,  obliged    to 

counsel  for  lead  for  the  defendant  in  an  action  for  critn.  con.  falsely 
fendant  in  brought  against  an  old  schoolfellow,  who  insisted  on 
cra.'cause.  having  him  for  his  counsel.  As  the  trial  proceeded, 
he  got  over  his  nervousness,  and  delivered  an  excellent 
address,  which  carried  the  verdict.  The  parties  living 
near  Lichfield,  David  Garrick  took  a  lively  interest  in 
the  result,  and  attended  in  court,  planting  himself  in  a 
snug  corner  where  he  expected  to  remain  unobserved. 
The  following  is  the  account  he  delivered  of  the  per- 
formance of  his  old  schoolfellow: 

Garrick's  "There  appeared  much  contradiction  and  confusion  in  the 

account  of  evidence  given  by  the  witnesses,  till  at  lenarth  rose  Mr.  Wilmot, 

Ins  per-  .  .  . 

formance.  who  immediately  explained  the  whole  in  so  clear  and  animated 
a  manner  as  to  charm  as  well  as  inform  every  one  who  heard 
him.  I  was  delighted  with  the  wit  and  sprightliness  with  which 
he  unravelled  the  affair, — pluming  myself  upon  being  quite 
private  and  unnoticed  in  so  great  a  crowd,  and  little  thinking 
that  I  should  be  soon  brought  upon  the  stage  myself.  But  the 
counsel,  having  developed  the  plot  which  had  been  laid  against 
his  client,  observed,  'In  short,  gentlemen  of  the  jury,  it  is  nothing 
more  than  the  story  of  The  Intriguing  Chambermaid  and  The 


I.  Some  accounts  say  that  he  called  this  his  Domino,  and  that,  like 
Rabelais,  he  repeated  the  text  "  Beati  sunt  qui  moriuntur  in  Domino." 
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Lying  Valel. ' '     And,  immediately  casting  his  sparkling  eye  upon    ^}[-^\'- 
me  in  my  retired  corner,  in  a  moment  he  drew  the  notice  of  the     ^''^'''^' 
whole  Court  upon  me,  and  I  thought  I  should  have  sunk  into 
the  eartli." 

Horace  Walpole  relates,  that,  appearing  at  the  bar 
of  the  House  of  Commons  as  counsel  in  the  Wareham 
election,  he  was  reprimanded  by  Pitt,  who  said  that 
"  he  brought  with  him  the  pertness  of  his  profession  ;  " 
and  that,  being  prevented  by  the  Speaker  from  reply- 
ing in  his  own  vindication,  he  threw  down  his  brief, 
and  declared  that  "  he  never  would  plead  there  again." ' 
But  I  doubt  whether  Wilmot  ever  was  in  this  line  of 
practice,  and  I  am  convinced  that  he  was  not  the  man 
to  wish  to  gain  /c/ai  by  such  a  conflict. 

We  certainly  know  that  he  had  the  opportunity  ofdedfneda 
revenge  if  he  felt  injured,  but  that  he  declined  it.     An  f*^' '"  p**"" 

„  liament. 

offer  was  made  to  him  of  a  seat  in  the  House  of  Com- 
mons free  of  expense.  Such  a  lucky  chance — although 
lawyers,  when  Queen  Mab  gallops  over  their  fingers, 
dream  of  it  still  more  than  of  fees— he  despised.  He 
equally  disliked  the  notion  of  making  a  speech  either 
as  a  patriot  or  as  a  courtier :  he  might  have  remained 
silent  in  the  House,  but  he  foresaw  that  his  health 
would  be  proposed  as  one  of  the  members  for  the 
county,  and  that  wherever  he  appeared  he  would  be 
asked  for  a  frank.  The  notion  suggested  to  him  that 
parliament  might  speedily  make  him  a  law  officer  of 
the  Crown,  tilled  him  with  consternation. 

For  ever  to  avoid  all  such  perils  and  solicitations.  *  ».  1754. 

h.        ,       ,         ,       .    .  ^      ,  ,  He  retires 

e  now  took  the  decisive  step  of  abandonmg  Westmin-'n'o'he 

ster  Hall  altogether,  and  settling  in  his  native  county  a°pro™1ai 

as  a  provincial  counsel,— which,  as  he  had  been  disap- ''°"°^^'" 

pointed  in  his  wish  of  being  a  country  curate  or  vicar, 

offered    him    the  prospect  of  almost  equal   seclusion. 

1.  These  two  farces,  written  by  Garrick,  were  then  acting  with  great 
applause. 

2.  Mem.  Geo.  II.,  ii.  107. 
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xxix"'  ^^^  father  had  left  him  a  small  patrimony,  producing 
some  hundreds  a  year;  and  he  had  married  Sarah,  the 
daughter  of  Thomas  Rivett,  Esq.,  of  Derb}',  afterwards 
representative  of  that  borough  in  parliament,  with 
whom  he  had  received  a  small  portion  yielding  a  few 
hundreds  more.'  Accordingly,  he  sold  his  chambers, 
took  a  house  in  Derby,  and  settled  there  with  his  fam- 
ily, nevermore  expecting  to  see  persons  of  more  wor- 
ship than  the  mayor  of  the  town,  or  churchwardens 
who  might  come  to  consult  him  respecting  the  settle- 
ment of  a  pauper. 
He  is  ap-  Near  a  twelvemonth  passed  over   him   and  found 

pointed  a  ,  ,    ,  •         i   •  , 

Puisne  him  contcuted  and  happy  in  this  retreat, — when,  one 
ti>e  King's  tinc  Spring  momiug,  he  received  official  information 
that  his  Majesty  had  been  pleased  to  appoint  him  a 
Justice  to  hold  Pleas  before  his  Majesty  himself — or, 
in  other  words,  a  Puisne  Judge  of  the  Court  of  King's 
Bench.  This  had  been  preceded  by  a  rumor,  which 
had  reached  Derby,  that  such  an  appointment  was  in 
contemplation;  but  this  rumor  he  had  whoU}-  disre- 
garded, as  he  not  only  never  had  solicited  the  appoint- 
ment, but  he  had  never  been  consulted  about  it,  and  it 
had  never  entered  his  imagination. 
How  his  At  first  he  declared  that  nothing  should  induce  him 

was^*"  again  to  revisit  the  smoke  and  noise  of  London, — but 
gained.  bging  told  that,  independently  of  all  consideration  of 
his  increasing  family,  it  was  his  duty  to  submit  himself 
to  the  King's  pleasure  and  to  serve  the  public  accord- 
ing to  the  best  of  his  ability,  he  consented  to  allow  the 
proposed  honor  to  be  thrust  upon  him.  This  was  the 
doing  of  Sir  Dudley  Ryder,  now  Chief  Justice  of  the 
King's  Bench,  who,  on  the  vacancy  occasioned  by  the 

I.  This  marriage  took  place  in  April,  1743,  when  the  venerable  Hough, 
Bishop  of  Worcester,  then  ninety-two  years  of  age,  writing  to  an  aunt  of 
the  future  Chief  Justice,  says, —  "I  am  much  pleased  that  Mr.  Eardly 
Wilmot  has  chosen  a  wife  whose  character  you  approve  :  'tis  an  argu- 
ment of  his  good  sense  that  he  looks  not  after  money  in  the  first  place  ; 
for,  if  God  gives  him  life  and  health,  he  cannot  fail  of  making  his  fortune." 
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death  of  Sir  Martin  Wright,  was  anxious  to  have  bv    C"ap. 
his  side  his  old  Devii.,  in  whom  he  so  much  confided. 
Accordingly,  in    Hilary  Term,    1755,   Wilmot,   having  a.d.  .755. 
been   called   Sergeant,  and  knighted,  took  his  seat  as 
one  of  the  Judges  of  the  Court  of  King's  Bench. 

The  appointment,  although  grumbled  at  by  some 
pert  practitioners  who  thought  they  were  slighted  by 
being  passed  over,  was  soon  justified  by  the  admirable  His  ad- 
manner  in^ which  the  new  Judge  performed  his  duties.  !llrform- 
As  unostentatious   as   ever,  he   still    strove  to  shrink  duUes"' *"* 
from  observation  ;  but.  at  times,  he,  in  spite  of  himself 
(as  it  were),  delivered  pithy  and  luminous  judgments, 
— and  often  it  was  observed  that,  by  a  hint,  a  whisper, 
or   a  look,  he  guided   his  brother  Judges— insomuch 
that,  like  one  of  his  predecessors,  he  was  compared  to 
the  helm  which,  itself  unseen,  silently  keeps  the  vessel 
in  her  right  course. 

Not  insensible  to  the  respect  which  he  created  and 
the  service  he  rendered,  he  was  nearlv  reconciled  to 
his  new  mode  of  life,  when  he  was  thrown  into  deep 
distress  by  the  sudden  death  of  his  friend  Lord  Chief  Mayas, 
Justice  Ryder  while  a  patent  was  passing  for  ennoblino-  '"^' 
liini. 

,    A    judicial     crisis    followed,    which    lasted    some 
months;  Mr.  Murray,  the  Attorney  General,  claiming 
the  office  of  Chief  Justice,  and  the  Duke  of  Newcastle 
trying,  by  solicitations  and  bribes,  to  keep  him  in  the 
House   of   Commons.      During   this   interregnum  Sir 
Eardly  Wilmot  wished  earnestly  that  he  were  again  a 
provincial  counsel  in  his  small  house  at  Derb}',  lavino- 
down  the  law  to  parish   officers:  for  he  was  obliged  He  is 
often  to  take  the  lead  in  the  Court  of  King's  Bench,  oftefto 
and,  gaining  great  credit,  notwithstanding  his  desire  iSd  in^the 
to  be  quiet,  a  rumor  was  spread,  which  reached  him,  Be"S 
that  if  Murray  could  be  prevailed  upon  to  forego  his 
claim  he  himself  was  to  be  promoted  to  be  Chief  Jus- 
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CHAP.    tice.     The  two  senior  Piiisnies  were  Sir  Thomas  Deni- 
son  and  Sir  Michael  Foster,  and  they,  though  respecta- 
ble men,  were  nearly  disabled  by  age  and  infirmity. 
Nov.  II.  To  Wilmot's  unspeakable  relief,  Murray  prevailed, 

and,  under  the  title  of  Lord  Mansfield,  took  his  place 
as  Chief  Justice  of  the  Court  of  King's  Bench.     These 
two  profound  lawyers  and  accomphshed  scholars,  al- 
though  of   essentially  different  temperament,  always 
His  cordial  cordially  cooperated  in  the  discharge  of  their  judicial 
tSJf wHh    duties ;  and  Wilmot,  instead  of  feeling  any  envy,  was 
Justice       delighted  that  he  was  at  liberty  to  act  a  verj-  subordi- 

Mansfield.    ^^^^  ^^^^_ 

He  had  soon  to  encounter  anew  the  perils  of  pro- 
motion.    On  the  resignation  of  Lord  Hardwicke,  the 
He  is  a      Great  Seal  was  put  into  commission,  and  he  was  named 

Commis-  ^ 

sioner  of    35  a  commissiouer  along  with  Lord  Chief  Justice  Willes 

the  Great  *  ■' 

Seal.         and  Sidney  Stafford  Smythe.     He  had  never  drawn  a 

Nov.  19,  -^  _  "... 

1756.  bill  or  answer  in  Chancery  in  his  life, — but  he  was  in- 
timately acquainted  with  the  Civil  Law,  and  had  scien- 
tifically studied  every  branch  of  English  jurisprudence. 
All  other  cares  being  laid  aside,  he  now  devoted  him- 
self to  Equity ;  and  the  old  draughtsmen  were  obliged 
to  acknowledge  that,  considering  his  defective  train- 
ing, he  seemed  to  have  by  intuition  a  wonderfully  cor- 
Unquaii-  rect  notiou  of  it.  The  rest  of  the  profession  and  the 
gTvenw'm.  pubHc  gavc  him  unqualified  praise,  and  a  general  ex- 
pectation was  entertained  that  he  would  soon  be  ap- 
pointed Lord  Chancellor  or  Lord  Keeper,  for  he  was 
not  only  much  handier  in  dealing  with  the  cases  which 
came  before  the  commissioners  than  either  of  his  col- 
leagues, but  he  was  considered  fitter  for  the  office 
than  Henley  the  Attorney  General,  or  any  one  else 
who  could  pretend  to  it.  Frightened  out  of  his  wits 
by  the  apprehension  ot  the  much-coveted  bauble  being 
offered  to  him,  he  thus  wrote  to  his  brother.  Sir  Rob- 
ert Wilmot : 
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"The  acting  junior  of  the  commission  is  a  spectre  I  started  ^^'^y- 
at,  but  the  sustaining  the  oftice  alone  I  must  and  will  refuse  at 
all  events.  I  will  not  give  up  the  peace  of  my  mind  to  any 
earthly  consideration  whatever.  Bread  and  water  are  nectar 
and  ambrosia  when  contrasted  with  the  supremacy  of  a  court 
of  justice. " 

For  this  turn  there  was  not  any  serious  ground  for  ^^j^  •^'i'^' 

•'  ^  refusal  to 

the  alarm,  for  the  promotion  was  onl}'  slightly  pro- ^e  c:iian- 
posed  to  him,  and  his  refusal  of  it  was  easily  acquiesced  J"ne  30, 
in.  Political  convenience  prevailed  over  a  strict  con- 
sideration of  the  good  of  the  suitors,  and, — Chief  Jus- 
tice Willes  having  ruined  hiiuself  by  standing  out  for 
a  peerage, — to  please  the  Leicester  House  part)',  the 
Great  Seal  was  delivered  to  Sir  Robert  Henley,  after- 
wards created  Earl  of  Northington. 

The  ex-commissioner  gladly  returned  to  the  King's 
Bench,  resolved  never  again,  either  jointly  with  others 
or  singly,  to  touch  the  "  pestiferous  piece  of  metal."  ' 

For  ten  vears  he  went  on  as  a  Puisne  fudge  of  the  '^■d-  '757— 

^766. 
King's  Bench,  only  longing  for  some  situation  in  which 

he  might  be  less  subject  to  public  gaze.     On  one  occa- 
sion, while  presiding  at  the  Worcester  Assizes,  he  had  ^'^  ^^"^^P* 

'at  the 

very  nearly  been  released  from  all  dread  of  further  ^^'"■''^^ster 

■^  -^  Assizes. 

promotion  in  this  world.     The  following  letter  to  his 
wife  gives  the  particulars  of  his  danger  and  escape : 

"I  send  this  by  express,  on  purpose  to  prevent  vour  being  His  letter 

r  ■    1  1         J      •  <•  •,  ,  •  >'  ,  .    to  his  wife 

frightened,  in  consequence  of  a  most  terrible  accident  at  this  giving  the 
place.  Between  two  and  three,  as  we  were  trjing  causes,  a P^'^'"^"'^''^- 
stack  of  chimneys  blew  upon  the  top  of  that  part  of  the  hall 
where  I  was  sitting,  and  beat  the  roof  down  upon  us  ;  but,  as  I 
sat  up  close  to  the  wall,  I  have  escaped  without  the  least  hurt. 
When  I  saw  it  begin  to  yield  and  open,  I  despaired  of  my  own 
life  and  the  lives  of  all  within  the  compass  of  the  roof.  Mr. 
John  Lawes  is  killed,  and  the  attorney  in  the  cause  which  was 
trying  is  killed,  and  I  am  afraid  some  others  :  there  were  many 
wounded  and  bruised.      It  was  the  most  frightful  scene  I  ever 

I.   Description  of  the  Great  Seal  by  Lord  Keeper  Guilford. 
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CHAP,    beheld.      I  was  just  beginnino:  to  sum  up  the  evidence,  in  the 

XXiX  .;  o  o  r  y 

cause  which  was  trying,  to  the  jury,  and  intending  to  go  imme- 
diately after  I  had  finished.  Most  of  the  counsel  were  gone, 
and  they  who  remained  in  court  are  very  little  hurt,  though  they 
seemed  to  be  in  the  place  of  greatest  danger.  If  I  am  thus 
miraculously  preserved  for  any  good  purpose,  I  rejoice  at  the 
event,  and  both  you  and  the  little  ones  will  have  reason  to  join 
with  me  in  returning  God  thanks  for  this  signal  deliverance :  but 
if  I  have  escaped  to  lose  either  my  honor  or  my  virtue,  I  shall 
think,  and  you  ought  all  to  concur  with  me  in  thinking,  that 
the  escape  is  my  greatest  misfortune. 

"I  desire  you  will  communicate  this  to  my  friends,  lest  the 
news  of  such  a  tragedy,  which  fame  alwaj'S  magnifies,  should 
affect  them  with  fears  for  me. 

"Two  of  the  jurymen  who  were  trying  the  cause  are  killed, 
and  they  are  carrying  dead  and  wounded  bodies  out  of  the  ruins 
still." 

In  another  letter  he  says,  ''  It  was  an  image  of  the  last  day, 
when  there  shall  be  no  distinction  of  persons,  for  my  robes  did 
not  make  way  for  me.  I  believe  an  earthquake  arose  in  the 
minds  of  most  people,  and  there  was  an  apprehension  of  the 
fall  of  the  whole  hall. " 

His  safety  is  supposed  to  have  been  entirely  owing 
to  his  presence  of  mind,  which  induced  him  to  remain 
composedly  in  his  place  till  the  confusion  was  over — 
a  circumstance  which,  with  his  usual  modesty,  he 
suppresses. 

He  twice  attempted,  ineffectually,  to  exchange  his 
present  office   for  that   of  Chief  Justice   of  Chester, 
which  was  of  less  emolument,  but  would  have  with- 
drawn him  entirely  from  London ;  so  careless  was  he 
of  present  applause,  or  of  the  fame  to  be  acquired  as  a 
great  magistrate. 
Offer  made        Afterwards,  to  the  surprise  of  all  who  knew  him, 
become       he  did  acccpt  a  distinguished  "  supremacy  "  in  West- 
tice'ofthe   minster  Hall ;  but  he  trul)'  said  that  "this  was  under 
P°J^™°°    duress."     On   the  formation  of  the   first  Rockingham 
AD.  1766,  jjjrninistration,  when  Lord  Camden  became  Chancel- 
lor, he  resolved  to  have  Sir  Eardly  Wilmot  to  succeed 
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him  as  Chief  Justice  of  the  Common  Pleas.  A  rumor  ^y^^- 
of  this  promotion  having  reached  the  person  scj  se- 
lected as  the  worthiest,  he  wrote  to  his  brother,  Sir 
Robert — "  Is  it  not  possible  for  you  to  divert  a  meas- 
ure which  will  be  so  injurious  to  my  peace  if  accepted, 
and  so  mucii  censured  if  refused?"  But  he  received 
no  comfort  from  the  following  answer: 

"The  curtain  is  now  liiawn  uj)  ;  the  actors  are  coming  on  Aug.  2. 
the  stage.  I  understand  you  have  a  part  which,  though  notj^o^^^js 
your  own  choice,  has  been  assigned  to  you  in  so  distinguished  brother  to 

,  o  >  persuade 

so  honorable  a  manner  that  you  certainly  ought,  and  gratefully,  him  to 
to  accept  it.  'Tis  a  duty  which  you  owe  to  the  King,  to  your^*^'**"' 
friends,  to  your  family,  to  yourself;  and  the  duty  required  is 
neither  hard  nor  unprofitable.  Lord  Camden  claims  the  sole 
merit  of  your  advancement ;  Lord  Shelburne's '  friendship  for 
you  may  have  had  its  weight ;  Lord  Northington  has  likewise, 
probably,  promoted  the  measure.  Their  motive  is,  your  emi- 
nent abilities  in  your  profession,  your  extensive  knowledge,  your 
acute  and  deep  penetration,  your  sound  judgment,  your  prin- 
ciples in  favor  of  liberty,  your  unspotted  character,  and  your 
being  in  every  respect  the  most  fit  and  proper  person  for  that 
station.  I  am  clearly  of  opinion  that  your  remove  to  the  Com- 
mon Pleas  will  be  a  fortunate  and  happy  event.  You  will,  at 
all  events,  be  a  permanent  pillar,  though  the  new  ministry,  as  it 
probably  will,  topple  down.  Every  mortal  says  how  honorable 
it  is  for  you  to  have  no  competitor.      The  whole  town  seems 

I.  William  Petty,  Earl  of  Shelburne  (1737-1805),  an  English  states- 
man, who  in  early  life  entered  the  army  and  distinguished  himself  at  the 
battles  of  Minden  and  Kampen.  When  George  III.  ascended  the  throne 
in  1760.  he  became  the  King's  aide-de-camp,  and  subsequently  reached 
the  grade  of  major-general.  At  first  a  supporter  of  Bute,  under  whom 
he  held  office,  his  views  relative  to  the  impolicy  of  coercing  the  Ameri- 
cans led  to  his  estrangement  from  that  minister,  and  to  his  subsequent 
attachment  to  the  Earl  of  Chatham,  of  whom  he  became  an  ardent 
admirer  and  unswerving  supporter.  In  1782  he  was  called  upon  to  form 
an  administration,  and  entered  office  with  the  declaration  that  he  would 
adhere  to  all  those  "  constitutional  ideas  which  for  seven  years  he  had 
imbibed  from  his  master  in  politics,  the  late  Earl  of  Chatham."  During 
his  ministry,  although  it  extended  over  only  seven  months,  the  siege  of 
Gibraltar  came  to  a  glorious  termination,  and  Howe  and  Rodney  won 
their  triumphs  upon  the  seas.  He  retired  from  office  in  17S3,  resigning 
the  leadership  of  his  party  to  William  Pitt. — Beeton's  Biog.  Did. 
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CHAP,    interested  and  pleased  with  the  event,  and  the  hopes  of  mankind 
XXIX. 

would  be  disappointed  if  you  rejected  the  public  voice.      You 

shall  have  free  scope  to  write,  or  talk,  or  scold  as  much  as  you 

please  to  me.      Sit  but  serene  in  your  Chief  Seat,  and  out  of  it 

you  shall  rage  like  Boreas." 

But  when  Lord  Camden's  letter  reached  Sir  Eard- 
ly,  announcing  that  the  King  had  graciously  ap- 
pointed him  Chief  Justice  of  the  Common  Pleas,  his 
horror  of  promotion  returned  in  full  force.  He  was 
then  on  the  Western  Circuit;  and  he  showed  to  Mr. 
Justice  Yates,  his  brother  judge,  a  letter  he  had  writ- 
ten to  refuse,  with  all  respect  and  gratitude,  the  honor 
How  he  intended  for  him.  This  sensible  and  warm-hearted 
a  Chief  man,  having  in  vain  used  many  arguments  to  combat 
duress.  his  resolution,  at  last  made  a  little  impression  by  urg- 
ing that,  as  the  Common  Pleas  had  no  criminal  juris- 
diction, and  no  state  trials,  a  Chief  there  might  be 
quieter  and  less  observed  than  a  Puisne  in  the  King's 
Bench, — where  Wilkes's  outlawr\^  was  agitated,  and 
"libel"  was  tiie  staple  commodity.  He  then,  with  his 
own  hand,  wrote  a  letter  of  acceptance,  addressed  to 
the  Chancellor  in  Wilmot's  name,  and  by  gentle  force 
induced  him  to  sign  it. 

At  the  end  of  the  circuit  the  new  Chief  Justice  was 
sworn  in  as  Chief  Justice  of  the  Common  Pleas,  and 
received  the  following  congratulatory  epistle  from  the 
friend  whose  duress  had  compelled  him  to  suffer  this 
elevation : 

Aug.  30.  '  Clifton,  Aug.  30,  1 766. 

congratu-  "  My  dear  Lord  Chief  Justice, — I  have  now  the  satisfaction 

Mr.°jus-     of  addressing  my  friend  by  the  title  I  so  ardently  wished  him  ; 

lice  Yates,  j^^j^  blessed  as  you  are  with  the  liveliest  feelings  of  a  friendly 
heart  (one  of  the  greatest  blessings  that  man  can  enjoy),  don't 
you  envy  me  the  joy  I  feel  from  this  event .?  I  should,  indeed, 
have  been  heartily  chagrined  if  you  had  missed  it ;  and,  had 
the  fault  been  your  own,  should  have  thought  you  exceed- 
ingly blamable.     My  casuistry  would  then  have  been  staggered 
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indeed,  and  would  have  found  it  a  dillicult  point  to  excuse  you.  CHAP. 
But  now  it  is  quite  at  peace  and  entirely  satisfied.  You  do  me  ^""^' 
great  honor  in  rating  it  so  high,  and  I  am  sure  you  speak  from 
the  heart.  It  is  the  privilege  of  friendship  to  commend,  with- 
out the  least  suspicion  of  compliment  ;  and  I  shall  ever  receive 
any  approbation  of  yours  with  superior  satisfaction.  But  no 
man  breathing  can  have  a  surer  guide  or  a  higher  sanction  for 
his  conduct  than  my  friend's  own  e.xcellent  heart.  Of  this  the 
very  scruple  you  raised  would  alone  have  convinced  me  if  I  had 
no  other  proofs.  1  have  not  the  least  doubt  that  you  will  find 
your  new  seat  as  easy  as  you  can  wish,  and  a// your  coadjutors 
perfectly  satisfied.  There  is  but  one  of  them  that  could  enter- 
tain any  thoughts  of  the  same  place  for  himself ;  and  as  he 
knows  that  in  the  present  arrangement  he  had  not  the  least 
chance  of  it,  I  dare  say  he  will  be  pleased  to  see  it  so  filled. 
And  as  to  the  rest  of  the  profession,  I  can  affirm  with  confidence 
(for  you  know  I  have  but  lately  left  the  bar,  where  I  had  a 
general  acquaintance  with  the  sentiments  of  the  Hall),  that  no 
man's  promotion  would  have  given  so  universal  satisfaction  as 
yours.  I  repeat  this  to  you  because  it  certainly  must  give  you 
pleasure.  Success  is  never  more  pleasing  than  when  it  is 
gained  with  honor  and  attended  with  a  general  good-will.  It 
will  rejoice  me  highly  to  shake  your  hand  before  I  go  north- 
wards ;  and  if  I  knew  what  day  you  would  be  at  Bath,  I  would 
give  you  the  meeting  there.  I  long  to  hear  a  particular  detail 
of  everything  that  has  passed. 

"  Your  most  affectionate  friend, 

'  •  J.    Y.\TES.  " 

Nauseated  by  the  formal  and  fulsome  letters  ad- 
dressed to  hiin  on  this  occasion,  he  was  much  pleased 
with  the  following  from  the  celebrated  "  Commentator 
on  the  Laws  of  England,"  '  with  wiiom  he  had  always 


I.  Sir  William  Blackstone  (i 723-1 780),  legal  writer  and  judge,  was 
bom  in  Cheapside,  London,  on  July  10,  1723.  In  173S  he  was  entered 
at  Pembroke  College,  Oxford,  and  at  the  age  of  twenty  composed  a  trea- 
tise on  the  elements  of  architecture.  He  also  cultivated  poetry,  and  ob- 
tained Mr.  Benson's  prize  medal  for  the  best  verses  on  Milton.  These 
pursuits,  however,  were  abandoned  for  the  study  of  the  law,  when  he 
composed  his  well-known  effusion  called  "The  Lawyer's  Farewell  to  his 
Muse."  In  1740  he  was  entered  at  the  Middle  Temple,  and  in  1743 
chosen  Fellow  of  All  Souls'  College.     In  175S  he  printed  "Considerations 
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CHAP. 
XXIX. 


From 
Judge 
Black- 
stone. 


The  pros- 
pect of  a 
quiet  life 
realized. 


been  on  terms  of  faniiliaritv  and  friendship,  and  who 
had  himself  fair  pretensions  to  the  promotion  : 

"  JMy  Lord, — Among  the  many  congratulations  you  receive 
upon  a  promotion  which  everybody  is  pleased  with,  even  in 
these  times  of  division,  there  are  none  more  sincere  than  those 
which  come  from  your  Lordship's  acquaintance,  who  have  an 
opportunit}'  of  contemplating  your  private  as  well  as  public 
character.  As  your  Lordship  has  been  pleased  to  honor  me 
with  that  advantage  in  a  degree  that  has  laid  infinite  obligations 
upon  me,  you  will  believe  that  it  is  with  real  pleasure  I  felicitate 
both  your  Lordship  and  Westminster  Hall  on  an  event  that 
does  honor  to  both. 

"  I  am,  etc. 

'•\V.  Bl.ackstoxe." 

The  prospect  held  out  to  him  of  a  quiet  life  in  the 
Common  Pleas  was  realized,  and  he  continued  to  re- 
pose upon  the  "  cushion  "  there  without  an}-  thing-  to 
disturb  him  till  the  terrible  ministerial  crisis  in  the  be- 
ginning of  the  year  1770.     Lord  Chatham  '  having  then 


on  Copyholders  ; "  and  the  same  year  was  appointed  Vinerian  professor 
of  the  common  law,  his  lectures  in  which  capacity  gave  rise  to  his  cele- 
brated "  Commentaries."  In  1763  he  was  appointed  Solicitor  General 
to  the  Queen,  and  Bencher  of  the  Middle  Temple.  In  the  next  year 
appeared  the  first  volume  of  his  "  Commentaries."  which  was  followed  by 
three  others.  It  is  upon  these  that  his  fame  now  principally  rests  ;  and, 
although  opinion  is  divided  as  to  the  correctness  and  depth  of  the  matter 
they  contain,  the  beauty,  precision,  and  elegance  of  their  style  have 
called  forth  universal  admiration.  In  1766  he  resigned  his  places  at  Ox- 
ford. In  1770  he  became  one  of  the  Judges  in  the  Court  of  King's  Bench, 
whence  he  removed  to  the  Common  Pleas.  He  now  fixed  his  residence 
in  London,  and  attended  to  the  duties  of  his  office  with  great  application 
until  overtaken  by  death. — Beetons  Biog.  Did. 

I.  William  Pitt,  Earl  of  Chatham,  an  illustrious  English  statesman 
and  orator,  born  at  Boconnoc,  in  Cornwall,  November  15,  1708.  He  was 
educated  at  Eton,  and  at  Trinity  College,  Oxford,  which  he  entered  at 
the  age  of  seventeen.  He  began  his  political  life  as  an  opponent  of  the 
Walpole  ministry.  Having  been  excluded  from  the  new  cabinet  which 
was  formed  on  the  resignation  of  Walpole  in  1742,  he  continued  to  act 
with  the  Opposition,  and  fiercely  denounced  Carteret  for  the  favor  shown 
to  the  German  dominions  of  George  II.  The  offence  which  he  thus  gave 
to  the  King  retarded  his  own  promotion  when,  in  1744,  the  Pelhams  came 
into  power.  By  tendering  their  resignations  in  the  critical  period  of  the 
Jacobite  rebellion,  the  ministers  at  last  prevailed  over  the  King,  and 
Pitt  was  appointed  Paymaster  of  the  Forces  in  1746.     In  1754  the  Pre- 
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iitiexpcctodly   reappeared  upon  tlie  sta<^c,  Lord  Cam-    chae'. 
den's  dismissal  was  onl)-  deferred  till   some  lawyer  of 
decent  character  could  be  prevailed  upon  to  consent 
to  be  his  successor. 

The  Hrst  attempt    was  made  upon  Wilmot  ;  and,  as"*^Kain 

'  refuses  the 

he  happened  to  be  in  attendance  in  the  House  of  Great  Seal 
Lords,  the  Duke  of  Grafton,'  little  dreadintr  a  rebuff, 
came  u\)  to  him,  and,  pointing  to  the  Great  Seal,  said, 
"There  it  is.  Sir  Eardly  ;  you  shall  have  it  in  your 
possession  to-morrow."  Sir  Eardl}-  shook  his  head 
and  bej^ged  to  be  excused.  The  consequence  was,  the 
pressure  upon  Charles  Yorke,  to  which  that  unhappy 
man    fataliv    vielded.     Immediatelv   after   his   sudden 


mier,  Henry  Pelhain,  died,  and  was  succeeded  by  his  brother,  the  Duke 
of  Newcastle.  Pitt,  who  was  perhaps  offended  because  his  rival,  Henry 
Fox,  was  chosen  Secretary  of  State,  became  the  leader  of  the  Opposition 
in  November,  1755,  soon  after  which  date  war  brol^e  out  between  Eng- 
land and  France.  Newcastle  having  been  forced  to  resign.  Pitt  was 
Premier  about  five  months,  ending  in  April.  1757.  The  King,  who  disliked 
Pitt  and  his  colleague  Temple,  dismissed  them.  After  the  nation  had 
remained  eleven  weeks  without  a  ministry,  a  coalition  was  formed  be- 
tween Pitt  and  Newcastle,  the  former  of  whom  became  Secretary  of  State, 
with  the  supreme  direction  of  the  war  and  of  foreign  affairs.  About  1700 
he  was  almost  idolized  by  the  people,  who  called  him  "  The  Great  Com- 
moner," and  regarded  him  as  the  foremost  Englishman  of  his  time.  On 
the  accession  of  George  HI.,  Pitt  was  supplanted  by  Lord  Bute,  the 
royal  favorite.  He  resigned  in  1761,  and'  received  an  annual  pension  of 
3,000/.  In  17G5  the  King  requested  him  to  resume  the  direction  of  af- 
fairs ;  but  the  latter  declined,  because  his  friend  the  Earl  of  Temple  re- 
fused to  take  office  with  him.  During  the  ne.xt  session  of  Parliament  he 
condemned  the  Stamp  Act  in  an  eloquent  speech.  In  1766  he  was  pre- 
vailed upon  to  form  a  new  administration,  in  which  he  took  the  office  of 
Privy  Seal.  In  1775  he  made  a  brilliant  speech  on  the  American  War. 
He  died  in  1778,  being  seized  with  an  apoplectic  fit  as  he  rose  to  speak  in 
the  House  of  Lords.  —  A'ase's  Biog.  Diet. 

I.  Augustus  Henry  Fitzroy,  Duke  of  Grafton,  succeeded  his  grand, 
father  in  the  family  honors  in  1757,  and  in  1765  was  appointed  Secretary 
of  State  ;  but  the  year  following  relinquished  that  station,  and  soon  after 
became  First  Lord  of  the  Treasury,  which  office  he  held  till  1770.  During 
his  administration  he  was  virulently  attacked  by  "Junius."  In  1771  the 
Duke  was  nominated  Lord  Privy  Seal,  which  office  he  resigned  in  1775, 
and  acted  in  opposition  to  the  Court  till  17S2.  when  he  was  again  in  office 
for  a  short  time.  After  this  he  was  uniformly  an  opponent  of  ministers 
till  his  death.     Born  1736  ;  died  181 1. — Beetoii's  Biog.  Vict. 
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xxijf"  ^^^'^^'  t'^^   offer    was   repeated    to  Wilmot,  with  any 

peerage,  pension,  and  reversion  he  might  be  pleased  to 

name ;  but  he  was  immovable,  and  the  Great  Seal  was 

Jan.  21,      priven  in  commission  to  Sir  Sidney  Stafford  Smythe, 
1770.         =>  -  -'        ' 

Sir  Richard  Aston,'  and  the  Honorable  Henry  Bath- 
urst,^  afterwards  Lord  Apsley. 
A.D.  1771.  In  the  beginning  of  the  following  year,  Lord  North, 

having  become  Prime  Minister,  before  committing  the 
clavis  regni^  to  the  incompetent  hands  of  Bathurst, 
made  another  vigorous  effort  upon  Wilmot,  but  found 

1.  Richard  Aston  belonged  to  the  very  ancient  femily  of  Aston  of 
Aston  in  Cheshire,  dating  fronn  the  reign  of  Henry  II.,  to  the  head  of 
which  Charles  I.  in  162S  granted  a  baronetcy.  As  a  barrister,  he  was  so 
successful  in  his  practice  that  he  attained  in  1759  the  rank  of  King's 
Counsel,  from  which  he  was  advanced  two  years  afterwards  to  the  office 
of  Chief  Justice  of  the  Common  Pleas  in  Ireland.  Here  his  career  was 
unfortunate.  He  found  that  justice  was  very  loosely  administered,  it 
being  the  common  practice  for  grand  juries  to  find  the  bills  without  exam- 
ining witnesses,  but  upon  the  mere  inspection  of  the  depositions  taken 
before  the  committing  magistrate.  Against  this  and  other  irregularities 
the  Chief  Justice  naturally  remonstrated  ;  but  his  representations  of  the 
illegality  of  these  proceedings  produced  no  other  effect  than  to  create  a 
prejudice  against  him,  which  was  considerably  heightened  by  the  rude  and 
overbearing  manner  in  which  he  delivered  his  admonitions.  These  dis- 
putes frequently  occurring,  the  Judge's  position  became  so  disagreeable 
that  he  solicited  a  removal.  Accordingly,  on  the  death  of  Sir  Thomas 
Denison,  he  bade  adieu  to  his  Irish  antagonists,  and  was  transferred  to 
the  English  Court  of  King's  Bench  on  April  ig,  1765,  being  at  the  same 
time  knighted.  On  the  sudden  death  of  Lord  Chancellor  Yorke  he  was 
appointed  one  of  the  Commissioners  of  the  Great  Seal,  on  January  21, 
1770.  As  neither  of  them  had  had  much  e.\perience  in  equity,  their 
rule  was  not  a  very  distinguished  one,  and  their  decisions  were  sup- 
posed to  be  guided  principally  by  Lord  Mansfield's  advice.  Their  trust 
terminated  on  January  23.  1771,  when  Sir  Richard  resumed  his  duties  in 
the  King's  Bench,  where  he  continued  till  his  death,  on  March  i,  177S. 

He  married,  first,  a  daughter  of Eldred  ;  and,    secondly,    Rebecca, 

daughter  of  Dr.  Rowland,  a  physician  of  Aylesbury,  and  widow  of  Sir 
David  Williams,  Bart.;  but  he  left  no  issue  by  either. — Foss's  Lives  of  the 
Judges. 

2.  Henry  Bathurst,  second  Earl  Bathurst,  and  Lord  Apsley,  an  Eng- 
lish judge,  son  of  Allen  Bathurst,  born  in  1714.  He  was  appointed  a 
ludge  in  the  Court  of  Common  Pleas  in  1754,  and  Lord  Chancellor  of 
England  in  1770  or  1771.  He  resigned  the  Great  Seal  in  1778,  and  be- 
came President  of  the  Council  in  17S0.  Died  in  1794. —  Thomas'  Biog. 
Diet. 

3.  "  The  key  of  the  realm." 
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him  still  preferring  quiet  to  the  first  place  in  his  pro-  ^•^J^• 
fession,  to  great  wealth,  to  hereditary  honors  for  his 
family,  and  to  the  opportunity  of  making  an  historical 
name  for  himself.  Bathur5it  was,  in  consequence,  ap- 
pointed ;  and  the  sarcasm  was  elicited,  that  "  what  the 
three  Lords  Commissioners  had  been  unable  to  do, 
was  now  to  be  done  b}-  the  most  incompetent  of  the 
three.'" 

To  avoid  all  further  solicitation,  Wilmot  resolved  jJi^J^^'*^"^ 
to  resign  his  office,  making  infirm   health  the  e:round?'"P- 

r>  o  j:5  Dec.  29. 

for  his  retirement.  He  had  fretted  himself  into  a  tem- 
porary indisposition,  during  which  he  had  got  other 
judges  to  sit  for  liim.  Thus  he  addressed  Lord  Hard- 
wicke  : 

"  IMy  health  necessitates  my  retreat  from  public  business  ;  and 
all  that  I  ask  of  his  Majesty  is,  that  he  will  be  graciously  pleased 
to  accept  my  resignation,  for  I  have  observed  that  it  may  be 
communicated  to  the  King  in  the  most  humble  manner  from  me 
that  I  do  not  wish  or  mean  to  be  an  incumbrance  to  his  Maj- 
esty by  any  provision  out  of  his  civil  list.  I  would  much  rather 
resign  without  any  remuneration  at  all.  I  hate  and  detest  pen- 
sions, and  living  upon  the  public  like  an  almsman.' 

By  the  special  intervention  of  the  King  himself,  a 
retired  allowance  was  settled  upon  him  :  and  in  fanu- 
arv,  1776,  his  resignation  was  accepted. 

He  survived  above  twent}-  years.  That  he  might  .vd.  1770 
do  something  for  the  public  money  which  he  received,  wu'i?!?)'!  in 
he  long  continued  to  hear  appeals  in  the  Priv)-  Coun- 
cil; but  the  infirmities  of  age  pressing  upon  him,  he 
afterwards  entirely  devoted  himself  to  the  duties  and 
enjoyments  of  private  life.  His  principal  occupation 
in  retirement  was  superintending  the  education  of  his 
younger  children.     Thus  he  wrote  to  a  boy  of  fifteen  : 


retirement. 


"Second  my  endeavors  to  cultivate  your  mind  and  to  im- His  letter 
pregnate  it  with  the  principles  of  honor  and  truth  which  consti- 0°  fifteT". 
tute  a  gentleman.      These  I  received  in  the  utmost  purity  from 
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CHAP,  my  own  father,  and  will  transmit  to  you  and  to  your  brothers 
unsullied.  However  fortune  may  e.xalt  or  depress  you,  the  con- 
sciousness of  having  always  acted  upon  these  principles  will  give 
you  the  only  perfect  happiness  that  is  to  be  found  in  this  world. 
But,  above  all  things,  remember  your  duty  to  God,  for  without 
his  blessing  my  love  and  affection  for  )'ou  will  be  as  ineffectual 
to  promote  your  happiness  here  as  hereafter  ;  and  whether  my 
heart  be  full  of  joy  or  of  grief,  it  will  always  beat  uniformly  with 
unremitting  wishes  that  all  my  children  may  be  more  distin- 
guished for  their  goodness  than  their  greatness." 

He  lived  to  see  the  si.Kth  age  shift 

"  Into  the  lean  and  slipper'd  pantaloon," 

of  which  he  gives  the  following  description,  almost 
as  melancholy  as  that  of  our  immortal  dramatist:  "I 
thought  you  would  be  glad  to  see,  under  my  own 
hand,  that  I  exist  both  in  body  and  mind ;  but  I  can 
neither  go  nor  stand,  nor  eat,  nor  sleep."  His  family 
and  his  friends  had  even  to  witness  the  sad  spectacle 
of  his  passing  through  the 

..."  Last  scene  of  all. 
Thai  ends  this  strange  eventful  history, 
.   .   .  second  childishness  and  mere  oblivion." 

His  death.  From  this  he  was  released  on  the  5th  of  Februar}', 
^192-^'  1792,  when  he  had  reached  his  eighty-second  year. 
His  remains  were  interred  in  the  parish  church  of 
Berkswell  in  Warwickshire,  where  a  monument  has 
been  erected  to  his  memory,  which,  according  to  his 
own  directions,  only  gives  the  dates  of  his  birth,  of 
his  death,  and  of  the  memorable  events  of  his  life. 

The  impartial  biographer  must  say,  that  although 
Sir  Eardly  Wilmot  never  shone  as  an  orator,  a  states- 
Hisjudiciai  man,  or  an  author,  he  is  to  be  placed  in  a  very  high 
character,  ^^^j^  .^  ^j^^  order  of  Judges.  Beyond  the  common 
qualities  oi  patience  and  purity,  he  had  an  extraordi- 
nary store  of  juridical  knowledge,  he  saw  with  celerity 
the  questions  of  law  upon  which  the  decision  of  each 


LIIK.   OK   CHIEF    lUSTICli   WILMOT.  381 

case  depended,  and  lie  disposed  of  these  not  only  witli    chap. 

.  .  XXIX. 

perfect   accuracy  but  with   wonderful    copiousness  of 
illustration.     He  was  not  fortunate   in    his    reporters, 
Burrow  and  Wilson; — but  his  son  has  published,  froniHispub- 
his   own  MSS.,  several  of  his  judgments,  which  arejudgmems. 
very  honorable  to  his  memor}'.     I  can  only  give  a  few 
short  specimens  of  his  manner. 

An  action  upon  the  case  was  brought  for  mali- 
ciously writing  and  publishing  a  libel  upon  the  plain- 
tiff in  the  following  words,  imputing  to  him  that  he 
was  infected  with  a  loathsome  disease : 

"  Old  Villiers,  so  strong  of  brimstone  you  smell. 
As  if  not  long  since  you  had  got  out  of  hell." 

After  a  verdict  for  the  plaintiff,  a  motion  was  made  in  Actionable 
arrest  of  judgment  by  Sergeant  Burland,  who  argued  writ'ing '" 
that  the  words  were  not  actionable;  that  the  itch  is  a|^rOTnhas 
distemper  to  which  every  family  is  liable;  that  to  have ""^ '"^''' 
it  is  no  crime ;  nor  does  it  bring  any  disgrace  upon  a 
man,  for  it  may  be  innocently  caught  or  taken  by  in- 
fection ; — that   the   smallpox   and   a  putrid    fever   are 
worse  disorders,  yet  no  action  would   lie  for  saying 
that  a  person  was  ill  of  either  of  them. 

Wi'lmo/,  C.  /. :  "I  think  this  is  a  libel  for  which  an  action 
well  lies.  If  any  one  maliciously  publishes  anything  in  writing 
concerning  another  which  renders  him  ridiculous  or  tends  to 
hinder  mankind  from  associating  with  him,  he  is  injured,  and 
may  have  a  recompense  in  damages.  I  see  no  difference  be- 
tween this  case  and  saying  that  a  man  has  the  leprosy  or  the 
plague,  for  which  it  is  admitted  that  an  action  lies.  A  writ 
may  issue  to  the  sheriff  to  remove  him  without  delay  ad  locum 
solitariutn  ad  habilandum  ibidem,  prout  maris  est,  ne  per  communem 
conversalionem  suam  hominibus  dampnum  vel periculum  eveniet  quo- 
vismodo. '  Nobody  will  eat,  drink,  or  have  any  intercourse  with 
a  person  who  has  the  itch  and  stinks  of  brimstone.     Therefore  I 

I.  "To  a  solitary  place  where  he  must  dwell,  according  to  custom, 
lest  by  his  common  conversation  some  danger  or  harm  shall  happen  to 
men." 


/ 
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^^^'    think  this  libel  actionable,  and  that  judgment  must  be  for  the 
plaintiff."' 

Meaning,  ^"  ^"  actioii  on  a  poHcv  of  insurance  on  a  malt- 

m  a  policy,  jjQygg  bymt  down  by  rioters,  who,  tr3-ing  to  reduce 
"usurped  ^hg  price  of  provisions,  for  some  time  had  possession 
of  the  town  in  whicli  the  insured  building  stood, — a 
question  arose  whether  the  insurance-office  was  ex- 
empted from  liability  by  an  exception  in  the  policj-  of 
all  fires  which  might  happen  by  "  any  invasion,  foreign 
enemy,  or  an}-  military  or  usurped  power  whatsoever." 

Wtlmot,  C.  J. :  "I  am  of  opinion  that  the  firing  of  the  malt- 
house  by  the  mob  is  not  a  fire  by  any  usurped  power  within  the 
meaning  of  the  exception.  Policies  of  insurance,  like  other 
deeds  and  instruments  which  evidence  the  agreements  of  men 
with  one  another,  must  be  construed  according  to  the  true 
intent  and  meaning  of  the  parties  who  make  them.  To  find 
out  this  intention  is  often  very  difficult ;  for  when  agreements 
are  committed  to  writing,  all  extrinsic  evidence  of  intention  is 
shut  out ;  and  words  being  the  only  marks  of  that  intention,  it 
happens  that  sometimes  from  the  imperfection  and  poverty  of 
language,  and  sometimes  from  the  barbarous  and  inaccurate 
application  of  it,  much  doubt  arises  with  respect  to  the  ideas 
which  the  patties  denote  by  the  words  they  employ  to  express 
them.  '  Usurped  power '  are  two  equivocal  words  which  perplex 
this  question,  and,  under  such  a  difiBculty,  judges  have  no 
other  clue  to  lead  them  out  of  the  maze  but  to  consider  the 
import  of  the  accompanying  words,  to  take  into  consideration 
the  general  scope  and  design  as  well  as  the  particular  sentence 
in  which  the  words  occur.  Above  all  things  the  popular  and 
ordinary  use  of  the  words  must  be  attended  to.  Usage  is  the 
master-key  which  unlocks  the  meaning  of  words  : 

"  '  Quem  penes  arbitrium  est  at  jus  et  norma  loquendi."  "' 

Having  explained  very  copiously  the  nature  of  the  fires  by 
invasion,  foreign  enemies,  and  military  operations,  for  which  the 
insurers  were  not  to  be  answerable,  he  thus  proceeds:   "In  my 

1.  2  Wilson,  463  ;    Villifrs  v.  Mousley. 

2.  "  Usage  which  regulates  the  judgment  is  both  the  law  and  rule  of 
speech." 
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opinion  there  is  ;i  prudigious  dilTercncc  between  mobs  and  yy^J"- 
armies.  The  laws  executed  with  spirit  will  always  suppress  a 
mob  :  the  magistrates  did  with  ease  in  this  case.  The  un- 
daunted courage  of  an  individual,  or  the  personal  appearance 
of  a  man  of  credit  and  reputation,  disperses  or  assuages  these 
fevers  of  the  people.  Our  own  experience,  as  well  as  history, 
shows  it  according  to  that  beautiful  simile  of  Virgil  : 

Virgil's 
"  '  Ac,  veluti  magno  in  populo  quum  saepe  coorta  est  simile. 

Seditio,  sajvitque  animis  ignobile  vulgus  ; 
Jamque  faces  et  saxa  volaiU  ;  furor  arma  ministrat : 
Turn,  pietate  gravem  ct  meritis  si  forte  virum  quein 
Conspe.\ere,  silent,  arrectisque  auribus  adstant  : 
lUe  regit  dictis  animos,  et  pcctora  mulcet.' ' 

Suppose  a  mob  fire  a  house  before  they  disperse,  all  hands  are 
instantly  employed  to  extinguish  it ;  but  neither  the  courage  nor 
character  of  individuals  can  silence  the  thunder  of  cannon  or 
prevent  the  bursting  of  bombs.  To  indemnify  against  the  effect 
of  rebellion  and  civil  war  may  be  too  perilous  an  undertaking  ; 
but  there  seems  no  reason  why  an  indemnity  should  not  be 
promised  against  fires  raised  by  a  mob.  These,  though  they 
may  be  the  ruin  of  individuals,  are  not  likely  to  occasion  a  loss 
beyond  the  means  of  a  wealthy  insurance  company." 

One  Puisne  was  of  a  contrary  opinion — but  the 
two  others  agreeing  with  the  Chief  Justice,  there  was 
judgment  for  the  plaintiff,  and  the  rule  here  laid  down 
has  been  acted  upon  ever  since. ^ 

Sitting  in  the   Exchequer  Chamber,   the  question  er  an  ac- 
came   before   him    whether  a  lady  could   maintain  ana"iady^^  ^ 
action  against  a  gentleinan  upon  a  deed  by  which  he  gfnuf  ^ 
covenanted  that  he  would  not  marry  any  other  but 
her,  under  a  penalty  of  1,000/.  no^o'Zebut 


eman 
on  a  cove- 
nant to 


her. 


I.   "  As  when  sedition  oft  has  stirred 

In  some  great  town  the  vulgar  herd. 
And  brands  and  stones  already  fly — 
For  rage  has  weapons  always  nigh — 
Then  should  some  man  of  worth  appear 
Whose  stainless  virtue  all  revere. 
They  hush,  they  list  ;  his  clear  voice  rules 
Their  rebel  wills,  their  anger  cools." 
2.  Drinkwater  v.  Royal  Exihange,  Wilm.  Op.  2S2. 


/ 
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CHAP.  Wilmot,    C. /. :    "Upon  the  first   view  of  the   question  the 

maxim  cited  at  the  bar,  volenti  non  fit  injuria,'^  seems  to  favor 
such  a  covenant  ;  every  man  has  a  right  disponere  de  suo  jure  ;^ 
and  as  the  law  does  not  oblige  anybody  to  marry,  and  leaves  a 
free  agency  in  that  respect  to  every  member  of  the  community, 
it  is  not  an  agreement  to  omit  what  the  law  commands,  but  an 
agreement  to  omit  what  the  law  leaves  to  every  man's  choice  to 
omit  if  he  pleases.  Besides  obligations  which  are  the  subject  of 
an  action,  every  member  of  civil  society  is  under  a  variety  of 
moral  obligations  which  municipal  laws  do  not  enforce  ;  but 
which  the  law  of  nature,  the  law  of  God,  calls  upon  him  to  per- 
form. Gratitude,  charity,  and  all  parental  and  filial  duties  be- 
yond mere  maintenance  ;  friendship,  beneficence  in  all  its  various 
branches,  and  many  more  which  might  be  named,  are  duties  of 
perpetual,  though  imperfect,  obligation  ;  and  I  cannot  name  a 
greater  than  matrimony,  being  one  of  the  first  commands  given 
by  God  to  mankind  after  the  creation,  repeated  again  after  the 
deluge,  and  ever  since  echoed  by  the  voice  of  nature  to  all  man- 
kind. For  the  precept  of  multiplication  has  been  always  ex- 
pounded by  the  civilized  part  of  the  world  to  mean  multiplica- 
tion by  the  medium  of  matrimony  ;  and  there  cannot  be  a  duty 
of  greater  importance  to  society,  because  it  not  only  strengthens, 
preserves,  and  perpetuates  it,  but  the  peace,  order,  and  decency 
of  society  depend  upon  protecting  and  encouraging  it.  The 
point  therefore  to  be  considered  is,  whether  a  covenant  to  omit 
such  a  duty  ought  to  be  enforced  in  foro  civili  ?^  The  writers 
upon  the  law  of  nature  consider  contracts  to  omit  such  duties 
as  void  ;  nay,  they  consider  an  oath  to  perform  them  as  not 
obligatory.*  Will  the  law  of  this  country,  the  perfection  of 
human  reason,  enforce  such  a  contract }  Is  a  covenant  to  omit 
moral  duties,  which,  for  the  exercise  of  our  virtues,  are  left  to 
our  free  choice,  the  proper  subject-matter  of  an  action }  To 
entertain  an  action  for  the  breach  of  such  contracts,  would  be 
setting  the  laws  of  God  and  man  at  variance  with  one  another. 
The  celibacy  of  ecclesiastics,  whether  secular  or  religious,  was  a 
weed  of  the  common  law,  erroneously  tolerated  by  the  common 
law  and  totally  extirpated  at  the  Reformation.     The  case  of  the 

1.  "  No  injustice  is  done  to  the  consenting  person,"  i.e.,  by  a  proceed- 
ing to  which  he  consents. 

2.  "  To  dispose  by  his  own  right." 

3.  "  In  the  civil  court." 

4.  Grotius,  lib.  ii.  cap.  13,  s.  67. 


JOHN    WILKES. 
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fellows  of  colleges  depends  upon  the  will  of  the  founder  :  there  CHAP. 
is  a  succession  in  colleges  :  it  is  only  a  temporary  restraint  on 
a  few  in  seminaries  of  learning,  which  are  not  proper  places  for 
the  reception  of  wives  and  children."  After  examining  a  vast 
number,  lie  concludes  by  announcing  the  unanimous  opinion 
of  the  Court  that  the  deed  was  void.^ 

As  the  or<^aii  of  the  C(jmmon-La\v  Jiiclfjes,  Wihnot 
declared   their  opinion  in   the  House  of  Lords  in   thewnLs's 
famous  case  of  John  Wilkes,'^  on  the  question  whether,    ^*' 

1.  /.07I.'  V.  Peers,  VVilin.  Op.  364.  '/'amen  </ii,rre,  for  the  coven.-int  was 
substantially  a  mere  promise  10  marry  the  plaintiff  or  pay  her  a  sum  of 
money,  and  therefore  not  in  restraint  of  marriage;  and  the  instrument 
being  under  seal,  there  was  no  necessity  for  a  reciprocal  obligation,  or 
any  other  consideration,  being  expressed  on  the  face  of  it. 

2.  John  Wilkes,  an  English  politician,  born  in  London,  Oct.  17.  1727, 
died  there  Dec.  27,  1797.  He  was  the  son  of  a  rich  distiller,  and  was 
educated  at  Hertford  and  Aylesbury,  and  afterwards  studied  at  Leyden. 
In  1757  he  entered  Parliament,  and  in  1762  started  the  "  North  Briton" 
newspaper  for  the  purpose  of  assailing  the  administration  of  Lord  Bute. 
The  King's  speech  at  the  close  of  Parliament  in  1763  claimed  for  Great 
Britain  the  merit  of  the  peace  closing  the  Seven  Years'  War.  The  "  North 
Briton  "  charged  the  monarch  with  falsehood.  Wilkes  was  arrested  and 
committed  to  the  Tower,  but  in  a  few  days  was  discharged  by  means  of  a 
writ  of  habeas  corpus,  on  the  plea  of  his  privilege  as  member  of  Parlia- 
ment. The  House  of  Commons  at  the  next  session,  however,  declared 
the  paper  in  question  to  be  a  seditious  libel,  ordered  it  to  be  burned,  and 
passed  a  special  law  for  the  author's  prosecution.  The  populace  took  up 
the  side  of  Wilkes,  and  when  the  attempt  was  made  to  burn  the  obnoxious 
number,  a  riot  ensued.  Wilkes  also  won  his  suit  against  the  Under-Sec- 
retary of  State  for  the  seizure  of  his  papers,  the  jury  giving  him  1,000/. 
damages.  In  January,  1764,  he  was  expelled  from  the  House  of  Com- 
mons, and  the  Upper  House  having  accused  him  of  writing  an  obscene 
poem  called  an  "  Essay  on  Woman,"  he  was  tried  before  Lord  Mansfield 
and  found  guilty,  and  as  he  had  fled  to  France,  was  outlawed.  He  re- 
turned to  England  four  years  afterwards,  and  was  again  elected  to  Parlia- 
ment from  Middlesex.  He  now  gave  himself  up  to  the  Court  of  King's 
Bench,  but  it  refused  to  commit  him.  Having  been  at  once  rearrested, 
he  was  rescued  from  the  officers  by  the  mob,  but  voluntarily  went  into 
confinement.  The  sentence  of  outlawry  was  reversed  by  Lord  Mansfield  ; 
but  Wilkes  was  convicted  of  two  libels,  fined  1,000/..  and  sentenced  to 
twenty-two  months'  imprisonment.  Wilkes  was  again  expelled  from 
Parliament,  and  a  new  election  was  ordered  for  Middlesex.  Wilkes  was 
returned  without  opposition,  but  the  House  declared  him  incapable  of  sit- 
ting. Three  other  elections  had  the  same  result,  and  at  last  the  Commons 
declared  his  opponent,  Col.  Luttrell,  elected,  on  the  ground  that  the  votes 
cast  (or  Wilkes  were  void.  Wilkes,  though  in  prison,  now  became  the 
most   popular  man  in   England.     His  contest  with   the  ministry  was  re- 
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CHAP,    the  office  of  Attorney  General  bein^  vacant,  the  Solici- 
tor General  may  file  an  «■  officio  information  for  a  libel  ? 

Power  of  "  By  our  constitution,"  said  he,   "  the  King  is  intrusted  with 

the  Sohci-   tjjg  prosecution  of  all  crimes  which  disturb  the  peace  and  order 

tor  General  ^  '^ 

vhen  the  of  societ}'.  He  sustains  the  person  of  the  whole  community  for 
the  resenting  and  punishing  of  all  offences  which  affect  the  com- 
munity ;  and  for  that  reason  ail  proceedings  ad  vindictam  et 
panam'^  are  called  in  the  law  'the  pleas  or  suits  of  the  Crown.' 
In  capital  crimes  these  suits  of  the  Crown  must  be  founded  upon 
the  accusation  of  a  grand  jury;  but  in  all  inferior  crimes  an 
information  by  the  King  is  equivalent  to  the  accusation  of  a 
grand  jury.  He  employs  an  officer  to  file  the  information  in 
his  name  ;  but  the  accusation  is  the  act  of  the  King,  the  great 
constitutional  guardian  of  the  public  peace.  The  arguing  that 
the  Attorney  General  only,  and  no  other  oflScer,  was  intrusted 
by  the  constitution  to  sue  for  the  King  either  civilly  or  crimi- 
nally, is  a  fundamental  mistake.  The  Attorney  General  is  in- 
trusted by  the  King  and  not  by  the  constitution  ;  it  is  the  King 
who  is  intrusted  by  the  constitution.''  He  then  gives  an  anti- 
quarian history  of  the  office  of  Attorney  Genera',  showing  how 
by  the  will  of  the  sovereign  it  had  gradually  acquired  its  present 
dignity,  and  then  proves  that  the  Solicitor  General  has  coordi- 
nate authority:  "The  Solicitor  General  is  the  Secundarius 
Attornatus  ;  and  as  the  Courts  take  notice  jo  ".Icially  of  the 
Attorney  General  when  there  is  one,  they  taKe  notice  of  the 
Solicitor  General  as  standing  in  his  place  when  there  is  none. 
He  is  a  known  and  sworn  officer  of  the  Crown  as  much  as  the 
Attorney  ;  and,  in  the  vacancy  of  that  office,  does  every  act  and 
executes  every  branch  of  it.  When  the  Attorney  dies  or  is  re- 
moved, must  the  great  criminal  jurisdiction  of  this  kingdom,  in 
his  department,  be  suspended  till  another  is  appointed  .?  Where 
is  it  to  be  found  that  in  this  interval  the  noblest  branch  of  the 
King's  regal  office  becomes  inactive,  and  the  subject's  right  to 
protection  is  in  abeyance  }  "      He  then  cites  many  precedents  in 

garded  as  one  for  the  preservation  of  the  rights  of  the  people.  Cosily 
presents  were  sent  to  him,  and  20,000/.  was  raised  to  pay  his  debts.  In 
November,  1769,  a  jury  gave  him  4,000/.  damages  against  Lord  Halifax 
for  false  imprisonment.  In  April,  1770,  he  was  set  at  liberty  and  elected 
alderman  of  London.  From  1779  till  his  death  he  was  Chamberlain  of 
London.— .4///.  Encyc,  vol.  xvi.  p.  624. 
I.  "  For  redress  and  punishment." 
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support   of"  tliis   opinion, — upon   which   the  judgment   against    CHAP. 
Wilkes  was  affirmed.' 

I  shall,  further,  only  give  a  short  extract  from  a  Power  of 
judgment  which   he  had  written,  but  which  was  not Jl'Jr^cZTts 
delivered,  in  a  case  in   which   there  was  a  summary J°P,e[J,'p(5 
application  to  the  Court  ot  King's  Bench  for  an  attach- 
ment against  a  bookseller  who  had  published  a  pam- 
phlet reflecting  severely  on   Lord  Mansfield  and  the 
other  Judges  of  the  court  for  their  conduct  in  libel 
prosecutions  instituted  by  the  Crown.     The  doctrine 
he  lays  down,  that,  by  the  law  of  the  land,  courts  may 
punish  in  a  summary  manner  for  contempt,  instead  of 
waiting  for  an  indictment  to  be  tried  by  a  jury,  is 
highly  imijortant,  as  it  applies  equally  to  the  privilege 
of  the  two  Houses  of  Parliament  to  follow  a  similar 
course  : 

"The  power  which  the  courts  in  Westminster  Hall  have  of 
vindicating  their  own  authority  is  coeval  with  their  first  founda- 
tion and  institution  ;  it  is  a  necessary  incident  to  every  court  of 
justice,  whether  of  record  or  not,  to  fine  and  imprison  for  a  con- 
tempt acted  in  the  face  of  the  court ;  and  the  issuing  of  attach- 
ments by  the  supreme  courts  of  justice  in  Westminster  Hall  for 
contempts  out  of  court  stands  on  the  same  immemorial  usage 
which  supports  the  whole  fabric  of  the  common  law  ;  it  is  as 
much  the  lex  terra,  and  within  the  exception  of  Magna  Charta, 
as  the  issuing  of  any  other  legal  process  whatsoever.  I  have 
examined  very  carefully  to  see  if  I  could  find  out  any  vestiges 
of  its  introduction,  but  can  find  none.  It  is  as  ancient  as  any 
other  part  of  the  common  law;  there  is  no  priority  or  posterior- 
ity to  be  found  about  it ;  it  cannot,  therefore,  be  said  to  invade 
the  common  law  ;  it  acts  in  alliance  and  friendly  conjunction 
with  every  other  provision  which  the  wisdom  of  our  ancestors 
has  established  for  the  general  good  of  society.  Truth  compels 
me  to  say  that  the  mode  of  proceeding  by  attachment  stands 
upon  the  very  same  foundation  as  trial  by  jury  ;  it  is  a  constitu- 
tional remedy  in  particular  cases,  and  the  judges  in  those  cases 

I.  Wilkc-s  v.   The  King,  Wilm.  Op.  322. 
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xx-nT'    ^"^^  ^^  much  bound  to  give  an  activity  to  this  part  of  the  law  as 
to  any  other. "  ' 
Satireon  Sir  Eardh"  Wilmot  seems  to  have  been  venerated 

Chief  Jus-  •' 

ticeWii-    in  his  own  time.     He  is  spoken  of  with  harshness  only 

mot  by  ^  -' 

Horace      b}'  Horace  Walpole,  who,  prejudiced  ag-ainst  him  (as 

\\alpole.      .  °  ^ 

is  supposed)  by  party  malignity,  after  observing  that 
"  he  was  much  attached  to  Legge,"  adds,  "  He  loved 
hunting  and   wine,  and  not  his  profession."     But,  as 
Wilinot  was  certainly  dull,  though  of  a  solid   under- 
standing,  the    noble    and    fashionable    memoir-writer 
could  never  have  been  in  his  company,  and  could  have 
known  very  little  about  him,  for  he  describes  him  as 
"  a  man    of   great  vivacity   of   parts."     He  rarely  in- 
dulged in  wine,  and  "  case-hunting  "  was  the  onlv  sport 
in  which  he  took  delight.^ 
Character         ^^^  foUowing  character  of  him   is   drawn   by  his 
juSe^^     son,  which,  though  colored   bv  pious  partialit}',  pre- 
wiimotby  sents  3  Striking  likeness: 

his  son.  ° 

"His  person  was  of  the  middle  size;  his  countenance  of  a 
commanding  and  dignified  aspect ;  his  eye  particularly  lively 
and  animated,  tempered  with  great  sweetness  and  benignity. 
His  knowledge  was  extensive  and  profound,  and,  perhaps,  noth- 
ing but  his  natural  modesty  prevented  him  from  equalling  the 
greatest  of  his  predecessors.  It  was  this  invincible  modesty 
which  continually  acted  as  a  fetter  upon  his  abilities  and  learn- 
ing, and  prevented  their  full  exertion  in  the  sen'ice  of  the  pub- 
lic. Whenever  any  occasion  arose  that  made  it  necessary  for 
him  to  come  forward  (as  was  sometimes  the  case  in  the  House 
of  Lords,  in  the  Court  of  Chancery,  and  in  the  Common  Pleas), 
it  was  always  with  reluctance  ;  to  perform  a  duty,  not  to  court 
applause,  which  had  no  charms  for  his  pure   and  enlightened 

1.  /ffx  V.  Almond,  Wilm.  Op.  243.  In  consequence  of  the  resignation 
of  Sir  Fletcher  Norton,  who,  as  Attorney  General,  had  made  the  motion, 
it  was  dropped,  after  cause  shown,  while  the  Court  was  considering  of 
its  judgment  ;  and  although  there  can  be  no  doubt  as  to  the  power  to 
proceed  by  attachment  in  such  a  case, — if  a  prosecution  for  a  libel  on 
judges  be  necessary,  the  preferable  course  is  to  proceed  by  information 
or  indictment,  so  as  to  avoid  placing  them  in  the  invidious  situation  of 
deciding  where  they  may  be  supposed  to  be  parties. 

2.  Mem.  Geo.  II.,  ii.  107. 
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mind.  But  although  lie  was  never  fund  of  the  practice  of  the  '^.'J-J^y- 
law  as  a  profession,  he  often  declared  his  partiality  for  the  study  character 
of  it  as  a  science:  as  an  instance  of  this,  after  he  had  resigned  V*^  ^.'"'^' 

"  Juslice 

his  office  he  always  bought  and  read  the  latest  Reports,  and  Wjimot  by 
sometimes  borrowed  MS.  notes  from  young  barristers.  He  was  <.o^,j°"'gd 
not  only  accomplished  in  the  laws  of  his  own  country,  but  was 
also  well  versed  in  the  civil  law,  which  he  studied  when  at  Trin- 
ity Hall,  Cambridge,  and  frequently  affirmed  that  he  had  de- 
rived great  advantage  from  it  in  the  course  of  his  profession. 
He  considered  an  acquaintance  with  the  principles  of  the  civil 
law  as  the  best  introduction  to  the  knowledge  of  law  in  general, 
as  well  as  a  leading  feature  in  the  laws  of  most  nations  of  Europe. 
His  knowledge,  however,  was  by  no  means  confined  to  his  pro- 
fession. He  was  a  general  scholar,  but  particularly  conversant 
with  those  branches  which  had  a  near  connection  with  his  legal 
pursuits,  such  as  history  and  antiquities.  He  was  one  of  the 
original  fellows  of  the  .Society  of  Antiquaries,  when  first  incor- 
porated in  1750,  and  frequently  attended  their  meetings,  both 
before  and  after  his  retirement :  most  of  his  leisure  hours  were 
spent  in  the  above  researches.  But  of  all  the  parts  of  Sir 
Eardly's  character,  none  was  more  conspicuous  than  the  man- 
ner in  which  he  conducted  himself  on  the  bench  in  that  most 
delicate  and  important  office  of  hearing  causes,  either  of  a  crim- 
inal or  civil  nature.  He  was  not  only  practically  skilled  in  his 
profession,  but  his  penetration  was  quick  and  not  to  be  eluded  ; 
his  attention  constant  and  unabated  ;  his  elocution  clear  and 
harmonious  ;  but,  above  all,  his  temper,  moderation,  patience, 
and  impartiality  were  so  distinguished,  that  the  parties,  solici- 
tors, counsel,  and  audience  went  away  informed  and  satisfied, 
if  not  contented, — 'etiam  contra  quos  statuit,  aequos  placatosque 
dimisit.'  This  was  the  case  in  questions  of  private  property; 
but  when  any  points  of  a  public  nature  arose,  there  his  superior 
abilities  and  public  virtue  were  eminently  characterized  :  equally 
free  from  courting  ministerial  favors  or  popular  applause,  he 
held  the  scale  perfectly  even  between  the  Crown  and  the  people, 
and  thus  became  equally  a  favorite  with  both.  This  was  con- 
spicuous on  many  occasions,  but  particularly  in  the  important 
cause,  related  before,  between  I\Ir.   Wilkes  and  Lord  Halifa.\-,i 

I.  George  Montague  Dunk,  fifth  Earl  of  Halifax  (</.  1771),  was  ap- 
pointed Lord  Lieutenant  of  Ireland  in  l~6i,  and  a  little  later  became  one 
of  Bute's  Secretaries  of  State.     When  the  last-mentioned  nobleman  went 
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CHAP,  in  1769.  In  private  life  he  likewise  excelled  in  all  those  quali- 
Character  *'^*  '^^'  render  a  man  respected  and  beloved.  May  the  remem- 
of  Chief      brance  and  contemplation  of  his  virtues  inspire  his  descendants 

Justice  . 

Wiimot  by  with  a  desire  to  imitate  them  !  This  he  would  have  thought  the 
continued  """^st  grateful  reward,  this  the  noblest  monument !  Such  unaf- 
fected piety,  such  unblemished  integrity,  such  cheerfulness  of 
manners  and  sprightliness  of  wit,  such  disinterestedness  of  con- 
duct and  perfect  freedom  from  party  spirit,  could  not  and  did 
not  fail  of  making  him  beloved,  as  well  as  admired,  by  all  who 
knew  him.  Genuine  and  uniform  humility  was  one  of  his  most 
characteristic  virtues.  With  superior  talents  from  nature,  im- 
proved by  unremitting  industry,  and  extensive  learning,  both  in 
and  out  of  his  profession,  he  possessed  such  native  humbleness 
of  mind  and  simplicity  of  manners  that  no  rank  nor  station  ever 
made  him  think  highly  of  himself  or  meanly  of  others.  In 
short,  when  we  contemplate  his  various  excellencies,  we  find 
ourselves  at  a  loss  whether  most  to  admire  his  deep  and  exten- 
sive learning  and  penetration  as  a  lawyer ;  his  industry,  probity, 
firmness,  wisdom,  and  patience  as  a  judge  ;  his  taste  and  ele- 
gant accomplishments  as  a  scholar  ;  his  urbanity  and  refined 
sentiments  as  a  gentleman  ;  or  his  piety  and  humility  as  a  Chris- 
tian." 
Censure  Wg  must  placc  him  far  above  those  who  have  been 

on  his  y  ^ 

want  of      tempted,  by  inordinate  ambition,  to  mean  or  wicked 

ambition.  '^ 

actions  ;  yet  we  cannot  consider  his  public  character 
as  by  any  means  approaching  to  perfection,  for  he  was 
much  more  solicitous  for  his  own  ease  than  for  the 
public   good.     By   becoming  a  representative   of  the 

out  in  March,  1763,  Lord  Halifax  combined  with  Lord  Egremont  and 
George  Grenville  to  form  the  administration  popularly  known  as  the  Tri- 
umvirate. It  was  in  the  joint  names  of  Lords  Halifax  and  Egremont 
that  the  general  warrant  was  made  out  for  the  arrest  of  Wilkes.  Lord 
Halifax  has  also  been  charged  with  the  authorship  of  the  most  fatal  meas- 
ure of  this  unfortunate  administration,  viz.,  the  Stamp  Act  ;  but  though 
he  was  a  %varm  advocate  of  the  bill,  as  his  office  compelled  him  to  be, 
there  seems  no  evidence  that  he  was  the  actual  author  of  it.  In  1765  he 
was  a  party  with  Lord  Sandwich  to  the  fraud  which  was  practised  on  the 
King  in  order  to  make  him  agree  to  the  omission  of  his  mother's  name 
from  the  Council  of  Regency  ;  and  the  King  seems  to  have  felt  more 
deeply  injured  by  him  than  by  Lord  Sandwich.  The  Grenville  adminis- 
tration fell  in  1765.  When  Lord  North  came  into  power  (1770)  he  was 
appointed  Secretary  of  State,  but  died  the  following  year. — Low  and 
Piilling's  Diet,  of  Eiif;.  Hist. 
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people,  he  miglit  have  materially  assisted  the  House  of  chap. 
Commons  in  its  legislative  deliberations.  By  accept- 
ing the  Great  Seal,  he  would  have  rescued  the  country 
from  the  incompetence  of  Bathurst,  who,  hardly  quali- 
fied to  be  a  chairman  of  Quarter  Sessions,  presided 
seven  years  on  the  woolsack.  Filling  the  marble 
chair,  what  benefits  might  he  not  have  conferred  upon 
the  community  by  his  decisions,  and  by  the  amend- 
ment of  our  laws!  He  was  deterred,  not  by  any  mis- 
givings as  to  his  own  qualifications,  or  by  any  dislike 
to  the  political  principles  of  those  with  whom  he  was 
to  be  associated  in  the  Cabinet,  but  by  morbid  hatred 
of  conspicuous  position,  and  by  selfish  love  of  tranquil- 
lity. He  did  not  shun  political  strife  that  he  might 
make  discoveries  in  science  or  contribute  to  the  liter- 
ary fame  of  his  country.  The  tendency  of  the  tastes 
by  which  he  was  animated  is  to  make  life  not  only 
inglorious,  but  useless.' 

I  now  come  to  a  man  who,  animated  by  a  noble 
ambition  for  power  and  fame,  willingly  acted  a  con- 
spiciKDus  part  before  the  public  for  above  half  a  cen- 
tury ;  who  was  a  great  benefactor,  as  well  as  ornament, 
to  his  own  times  ;  and  whose  services  to  a  distant 
posterity  will  be  rewarded  by  his  name  being  held  in 
honored  remembrance. 

I.  The  facts  of  this  little  memoir  are  almost  all  taken  from  a  Life  of 
Sir  John  Eardly  Wilmot.  published  by  his  son  in  the  year  iSll.  A  few 
are  added  from  the  traditions  of  Westminster  Hall. 
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CHAPTER   XXX. 

LIFE    OF   LORD    MANSFIELD    FROM    HIS    BIRTH   TILL   HE 
WAS   CALLED   TO   THE   BAR. 

XXX.'  An   indifferent  author,  who  wished    to    write    the 

fir  Lwd     ^^^^  °^  Lord   Mansfield,  having  applied  to  him  to  be 
Mansfield's  fumished    with    materials,  "  so  that   the   brilliancy  of 

career  is  a  _  _  ■■ 

fit  subject   such  a  splendid  luminary  of  the  law  misfht  never  fade," 
for  ^  -  &  ' 

biography? received  the  following  answer:  "My  success  in  life 
is  not  ver)'  remarkable :  m}'  father  was  a  man  of  rank 
and  fashion ;  early  in  life  I  was  introduced  into  the 
best  company,  and  my  circumstances  enabled  me  to 
support  the  character  of  a  man  of  fortune.  To  these 
advantages  I  chiefly  owe  my  success :  and  therefore 
my  life  cannot  be  verj'  interesting  ;  but,  if  )'Ou  wish 
to  employ  jour  abilities  in  writing  the  life  of  a  truly 
great  and  wonderful  man  in  our  profession,  take  the 
life  of  Lord  Hardwicke  for  your  subject ;  he  was  in- 
deed a  wonderful  character :  he  became  Chief  Justice 
of  England,  and  Chancellor,  from  his  own  abilities  and 
virtues,  for  he  was  the  son  of  a  peasant." 

Unless  this  may  be  excused  as  a  mode  of  getting 
rid  of  an  impertinent  application  from  a  coxcomb,  it 
must  be  considered  an  ebullition  of  aristocratic  inso- 
lence. The  '^peasant"  was  an  eminent  attorne\-  in 
England ;  and,  by  birth,  his  son  had  an  infinitely  better 
chance  of  succeeding  at  the  English  bar,  and  reaching 
the  highest  dignities  in  Westminster  Hall,  than  the 
son  of  a  poor  Scotch  peer,  of  descent  however  illustri- 
His  ous.     When   the  babe,  afterwards    Earl  of    Mansfield 

Sbirth.     and  Chief  Justice  of  England,  first  saw  the   light  at 
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Scone,  tlie  chances  were  many  milliards  to  one  that  he  ^^^^]l'- 
would  never  till  that  office;  and  the  probability  was, 
that,  if  he  was  not  cut  off  by  some  of  the  diseases  of 
childhood,  he  would  obscurely  waste  his  days,  like  a 
true  youni^cr  brother — with  a  contempt  of  trade  and  of 
books,  — angling  for  salmon  in  the  river  Tay,  and 
coursing  the  deer  oyer  the  braes  of  Athol ;  or  that  he 
would  languish  as  a  subaltern  in  the  army,  without 
hope  of  promotion,  in  the  service  of  King  George  ;  or 
(which  was  still  more  probable)  that  he  would  wander 
over  Europe  in  exile  and  in  indigence,  as  an  adherent 
of  King  James,  enjoying  no  prospect  of  celebrity 
except  that  which  might  accrue  to  him  from  being 
beheaded  on  Tower  Hill. 

His  circumstances  did  >iot  enable  him  "  to  support 
the  character  of  a  man  of  fortune,"  and  he  did  tioi  owe 
his  success  to  the  advantages  which  he  then  enumer- 
ated. His  life,  therefore,  is  very  interesting, — and  it 
must  be  curious  to  trace  the  steps  by  which,  after  rid- summary 
ino-  on  a  wretched  pony  from  Perth  to  London,  "  he  steps  in 
drank  champagne  with  the  wits  ;  "  he  became  the  most  '^'^'■^"• 
distinguished  advocate  in  England ;  he  prosecuted 
Scotch  peers,  his  cousins,  for  treason  against  King 
George  ;  he  was  the  rival  of  the  elder  Pitt,  the  greatest 
parliamentary  orator  England  has  ever  produced  ;  he 
was  raised  to  be  the  highest  Criminal  Judge  of  the 
realm  ;  he  repeatedly  refused  the  still  more  splendid 
office  of  Lord  Chancellor;  he,  without  political  office, 
directed  the  measures  of  successive  Cabinets;  and 
(what  was  far  truer  glory)  he  framed  the  commercial 
code  of  his  country. 

There  are  other  considerations  which  particularly  Sources  of 

1        1  -  f         I-  T  TV*-  interest  to 

excite  me  as  I  enter  upon  the  hie  of  LORD  MANSFIELD,  the  author 
He  was  the  first  Scotchman  who  ever  gained  distinc- memoir 
tion   in   the   profession  of   the  law  in  England  ;   and,  p°os°ng"i.. 
though  his  education  was  English,  the  characteristics 
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^J^^P-  of  his  race  may  have  contributed  to  his  success.'  Be- 
ing, like  him,  an  English  lawyer,  I  am  proud  of  him 
when  I  reflect  that  he  affords  a  rare  example  among 
us  of  a  genuine  taste  for  elegant  literature,  combined 
with  a  profound  knowledge  of  jurisprudence.  But, 
most  of  all,  I  look  upon  him  with  interest  as  a  con- 
necting link  between  the  reign  of  Queen  Anne  and 
our  own  times.  Having  been  the  familiar  friend  of 
Pope,  he  was  the  familiar  friend  of  my  familiar  friends.^ 
Occupying  the  stage  of  political  life  almost  for  a  cen- 
tury, he  brings  together  systems  as  well  as  men  that 
seem  many  generations  asunder.  After  the  expulsion 
of  the  Stuarts  he  saw  the  present  dynasty  placed  upon 
the  throne  of  Britain ;  and  he  lived  to  hear  the  news 
of  the  murder  of  Louis  XVI.,  and  to  foresee  and  fore- 
tell all  the  evils  which  Europe  has  since  suffered,  and 
is  suffering,  from  a  violation  of  the  principles  of  order 
and  of  true  libert)'. 

In  following  the  career  of  such  a  man,  while  we 
meet  with  striking  vicissitudes  affecting  him  individu- 
ally, we  must  catch  interesting  glimpses  of  history  and 
of  manners.  But  I  have  too  much  raised  expectation, 
and  I  must  now  expose  myself  to  the  peril  of  disap- 
pointing it. 

Lord  Mansfield  was    entitled  to  the  consideration 

1.  Different  trades  and  professions  seem  to  suit  the  inhabitants  of  dif- 
ferent countries.  In  London,  all  the  milkmen  are  Welsh  ;  all  the  sugar- 
bakers  are  German,  and  a  great  many  of  the  tailors.  The  vast  majority 
of  the  bakers  are  Scotch,  but  there  is  not  a  Scotch  butcher  to  be  found. 
While  no  tolerable  theatrical  performer  ever  came  from  Scotland,  we  have 
had  considerable  success  in  medicine  and  in  law.  To  the  literature  of  the 
country  I  trust  it  will  be  allowed  that  we  have  brought  at  least  our  fair 
contribution,  when  it  is  considered  that  there  are  less  than  3,000,000  of 
inhabitants  in  Scotland,  while  there  are  S, 000, 000  in  Ireland,  and  14,000,- 
000  in  England. 

2.  I  may  particularly  instance  the  late  Mr.  Justice  Allan  Park  and 
Lord  Mansfield's  kinsman  the  present  Lord  Murray,  a  judge  of  the  Court 
of  Session.  My  greatest  boast  in  this  line  is,  that  I  have  conversed  with 
Sir  Isaac  Herd,  the  celebrated  Herald,  and  he  had  conversed  with  a  per- 
son who  was  present  at  the  execution  of  Charles  I. 
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which  lairly  belongs  to  distinguished  ancestn-.     Set-    SJtV' 
ting   aside  the  fabulous   origin  of    his  family   from   a  Lord 
great  Moravian  chief,  supposed  in  a  ver}-  remote  age  mS^trious' 
to  have  conquered  a  province  of  Scotland  now  called''*^'"' 
Morayshire,   we   know,    from    authentic   records,    that 
Friskiniis  dc  Moravia  was  a  powerful  noble  in  the  north 
ot  Scotland  in  the  beginning  of  the  twelfth  century  ; 
and  that  Gulichnns  de  Morai'ia,  his  lineal  descendant,  by 
a  charter  of  King  Alexander  III.,  dated  1284,  was  con- 
firmed in  the  possession  of  the  estates  of  Tullebardine, 
in  the  county  of  Perth,  which  he  had  obtained  by  mar- 
riage with  the  heiress  of  Malise,  Seneschal  of  Strath- 
earn.     From  him  sprang  a  long  line  of  Barons  of  Tulle- 
bardine, represented  by  the  present   Duke  of  Athol, 
chieftain  of  the  Murravs. 

A  younger  son  of  Sir  William  Murray,  the  eighth  F'°"''<i«''of 

^  .  .  -  '  *  the  btor- 

Baron  of  Tullebardine.  was  married  to  the  Lady  Janet  ""on' Mur- 

rays. 

Graham,  daughter  of  the  Earl  of  Montrose,  and  had 
several  sons,  who.  though  highly  connected,  \vere  very 
poorly  provided  for,  and  seemed  to  have  no  resource 
for  a  subsistence  but  to  join  in  an  occasional  raid  on 
the  lowlands,  or  to  become  tacksmen  to  the  chief  of  the 
clan  of  a  patch  of  land  in  a  remote  highland  glen. 
This  was  probably  the  fate  of  all  of  them  except  one, 
for  no  mention  is  afterwards  made  of  the  others  ;  and 
their  descendants  may  be  shoemakers  at  Perth,  or  may 
be  sweeping  the  crossings  of  the  streets  in  London, 
unconscious  of  any  claim  to  noble  ancestry.  But 
David,  the  second  son,  became  the  founder  of  the  Stor- y?^_,'^yjj^' 
mont  branch  of  the  family,  and  is  the  ancestor  of  the  stormont. 
Earls  of  Mansfield. 

Being  remarkably  well  formed  and  athletic,  he  was 
enlisted,  when  very  young,  as  a  private  in  a  small  body 
of  halberdiers,  all  of  gentle  blood,  constituting  the 
body-guard  of  James  VI.,  who  nominally  had  filled  the 
Scottish    throne  from  his    infancy,  while  his    mother, 
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Mary,  the  rightful  sovereign,  was  a  captive  in  a  foreign 
land,  and  successive  factions  governed  in  his  name. 
The  identical  passion  for  handsome  favorites,  which 
afterwards  raised  the  Earl  of  Somerset  and  the  Duke 
of  Buckingham  to  such  unfortunate  distinction  in  Eng- 
land, showed  itself  in  the  Scottish  monarch  in  early 
youth.  Caught  by  the  good  looks,  pleasing  manners, 
and  skill  in  all  sorts  of  games  which  he  discovered  in 
David  Murray,  he  made  him  his  companion,  knighted 
him,  and  promoted  him  to  be  Master  of  the  Horse, 
Comptroller  of  the  Household,  and  Captain  of  the 
Body-guard. 

It  so  happened  that  the  favorite  was  in  attendance 
on  his  royal  patron  in  the  castle  of  the  Earl  of  Gowrie,' 
at  Perth,  when  that  conspirator  (for  such,  after  long 
controversy,  I  fear  he  is  now  proved  to  have  been) 
attempted  to  make  the  King  a  prisoner,  with  the  view 
of  getting  all  the  power  of  the  state  into  his  own 
hands.^  Sir  David  Murray  displayed  great  presence  of 
mind  upon  the  occasion,  and  gave  important  assistance 
in  rescuing  the  King  and  securing  the  traitors.  He 
soon  afterwards  gallantly  quelled  an  insurrection  of 
the  inhabitants  of  Perth  and  the  surrounding  country, 
who  idolized  the  young  Earl  of  Gowrie  and  had  risen 
to  avenge  his  death.  For  these  services  a  considerable 
portion  of  the  forfeited  estates  of  that  nobleman  was 


r.  John  Ruthven,  Earl  of  Gowrie,  born  about  1578,  was  a  son  of 
William  Ruthven.  He  and  his  brother  Alexander  were  the  chief  actors 
in  the  mysterious  affair  called  the  Gowrie  Conspiracy.  In  1600  King 
James  was  induced  to  visit  the  Earl  in  his  castle  at  Perth,  and  an  attempt 
was  made  against  his  liberty  or  life  by  the  Ruthvens,  who  were  both 
killed  by  the  King's  attendants. —  Thomas'  Biog.  Diet. 

2.  I  wish  I  could  have  defended  him  from  this  charge,  as  he  was  the 
heir  and  representative  of  the  Lords  Hallyburton,  from  whom  I  am  de- 
scended; but,  in  spite  of  the  many  volumes  which  have  been  written  on 
the  Gowrie  Conspiracy  to  prove  that  James  got  up  a  sham  plot  to  wreak 
his  vengeance  on  a  family  he  had  devoted  to  destruction,  I  think  there 
can  no  longer  be  a  doubt  that  the  plot  was  real,  and  that  he  had  very 
nearly  been  the  victim  of  it. 
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bcstcnvcd  upon  liim.  Tlic  site  of  the  ancient  Abbey  *-itAf- 
of  Scone,' — where  tlie  kinj^s  oJ  Scotland  had  been 
crowned  from  the  renKJtest  antiquity,  and  where  stood, 
till  it  was  removed  to  Westminster  by  Edward  I.,  the 
famous  stone  on  which  they  were  anointed, — had  been 
granted  to  the  Earl,  after  the  sacred  edifice  itself  had 
been  burnt  to  the  ground  by  the  reformers; — and  here 
he  was  erecting  a  new  castle,  or  palace  (as  it  was 
called,  from  royal  recollections),  at  the  time  of  his 
attainder.  This  became  part  of  the  possessions  of  the 
new  favorite,  who  completed  the  structure,  and  was 
designated  Lord  Scone,  the  property  having  been  "^at^^*^" 
erected    into   a   temporal    baronv.     He    continued   in'r"'^ 

\  '  Scone. 

high  favor  at  court  till  James's  accession  to  the  throne 
of  England ;  and,  although  he  was  then  cast  off  for 
other  minions,  he  was  afterwards,  by  letters  patent 
bearing  date  i6th  of  August,  1621,  created  Viscount  a.d.  1621. 
Stormont.^  This  title,  long  borne  by  his  descendants 
in  the  lineal  male  line,  was  absorbed  by  the  earldom, 
which  a  cadet  won  by  very  different  arts  and  achieve- 
ments. 

For  several  generations  following,  the  family  were 
distinguished  by  extravagance  rather  than  by  talent  or 
enterprise,  and  a  large  portion  of  the  possessions  which 
they  had  received  from  the  bounty  of  King  James  VI. 
had  been  alienated.     In  the  time  of  the  fifth  Viscount 

1.  Scone,  situated  on  the  east  bank  of  the  Tay,  in  the  oid  district  of 
Gowrie,  became  the  capital  of  the  Pictish  kingdom,  and  continued  to  be 
regarded  as  the  seat  of  royalty  in  later  history.  The  Moot  Hill,  or  Hill 
of  Belief,  at  Scone  was  the  place  of  assembly  for  the  King's  counsellors, 
and  it  was  at  Scone  that  the  Coronation  Stone,  or  Stone  of  Destiny,  was 
"reverently  kept  for  the  consecration  of  the  Kings  of  Alban"  until  it 
was  removed  to  Westminster  by  Edward  1.  In  729  Scone  was  the  scene 
of  a  conflict  between  Alpin,  King  of  the  Picts,  and  Nectan.  Many  of 
the  later  kings  of  Scotland,  notably  Malcolm  Canmore,  Alexander  III., 
Robert  Bruce,  Robert  II.,  and  James  I.,  were  crowned  there,  as  well  as 
Charles  II.  in  1651. — /,<;«•  and  Pulling  s  Diet,  of  Eng.  Hist. 

2.  There  may  still  be  seen  in  the  adjoining  church  a  fine  marble  mon- 
ument over  his  tomb,  representing  hira,  as  large  as  life,  in  a  kneeling 
posture,  and  in  complete  armor. 
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little  remained  to  them  beyond  the  Castle  of  Scone, 
which,  in  a  dilapidated  condition,  frowned  over  the 
Tay  in  the  midst  of  scenery  which  for  the  combination 
of  richness  and  picturesque  beauty  is  unsurpassed. 
He  had  married  the  only  daughter  of  David  Scot,  of 
Scotstarvet,  the  heir  male  of  the  Scots  of  Buccleugh  ; 
but  had  received  a  very  slender  portion  with  her,  as 
their  vast  possessions  had  gone  with  the  daughter  of 
the  last  Earl,  married  to  the  Duke  of  Monmouth.  To 
add  to  the  difficulties  of  the  poverty-stricken  Viscount, 
his  wife,  although  of  small  fortune,  was  of  wonderful 
fecundity,  and  she  brought  him  no  fewer  than  fourteen 
children.  For  these  high-born  imps  oatmeal  porridge 
was  the  principal  food  which  he  could  provide,  except 
during  the  season  for  catching  salmon,  of  which  a 
fishery  near  his  house,  belonging  to  his  estate,  brought 
them  a  plentiful  supply. 

William,  the  eleventh  child  and  fourth  son  of  this 
brood,  destined  to  be  Chief  Justice  of  England,  was 
born  in  the  ruinous  Castle  of  Scone  on  the  2d  day  of 
March,  1705.'  I  do  not  read  that  his  mother  had  any 
prophetic  dream  while  she  carried  him  in  her  bosom, 
or  that  any  witch  or  wizard  with  second-sight  fore- 
told his  coming  greatness.  He  muled  and  puked  like 
other  children,  and  when  it  was  time  that  he  should 
be  taught  his  letters  he  was  sent  to  a  school  at  Perth, 
only  a  mile  and  a  half  from  his  father's  residence, 
where  he  ran  about  with  the  sons  of  the  surrounding 
gentry  and  of  the  citizens  and  tradesmen  of  the  town, 
all  barefooted,  and  speaking  a  dialect  which  was  not 
Gaelic,  for  Perth  was  always  within  the  boundary 
which  separated  the  Lowlands  of  Scotland  from  the 
Highlands,  but  which  was  a  patois  hardly  to  be  called 
Anglo-Saxon.^ 

1.  The   date   is  usually  given  1704,  but  this   is   according  to  the  old 
style. 

2.  A  very  circumstantial  account  of  his  infancy  was  given  by  his  nurse, 
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Hollidav, — who,  although  he  had  every  advantage    chap. 
in  writing  the  Life  of  Lord  Mansfield,  being  himself  Refutaiion 
a  lawyer  in  e.vtensive  business,  having  often  practised  Toid  Tale  " 
before  him,  and  having  been  honored  with  his  friend- "emov^to 
ship,  has  left  us  the  worst  specimen  of  biography  to  hu m^fancy! 
be  found  in  any  language, — says,  "About  the  tender 
age  of  three  years  he  was  removed  to,  and  educated 
in,  London ,  and,  consequently,  he  had  not,  when  an 
infant,    imbibed    any    peculiarity    of    dialect."      This 
statement  has   been   followed   by  all   the   subsequent 
biographers  of  Lord  Mansfield,  and  has  been  assumed 
for  truth  by  all  who  have  since  referred  to  his  early 
career.     According  to  Boswell,'  "  Dr.  Johnson  would 
not  allow  Scotland  to   derive   any  credit  from   Lord 
Mansfield,  as  he  had  been  reared  in  England;  observ- 
ing, '  Much  ma}-  be  made  of  a  Scotchman   if  he  be 

who  died  in  1790,  in  the  parish  of  Monimail,  in  Fife,  at  the  age  of  105. 
She  usually  concluded  her  narrative  by  observing  that  "  Mister  Willie 
was  a  very  fine  laddie. "  See  Sir  John  Sinclair's  Statistical  Account  of 
Scotland,  ii.  404. 

I.  James  Boswell,  a  Scottish  lawyer  and  famous  biographer,  born  at 
Edinburgh  in  1740,  was  a  son  of  the  Laird  of  Auchinleck  (pronounced 
af'flek).  He  published  in  1763  a  volume  of  Letters  which  had  passed 
between  himself  and  Andrew  Erskine,  and  was  introduced  to  Dr.  Johnson 
in  the  same  year.  He  afterwards  made  a  tour  in  France,  Germany,  and 
Italy,  and  returned  home  in  1766,  a  warm  admirer  of  Paoli,  whom  he  had 
visited.  He  is  said  to  have  exhibited  himself  in  public  with  a  placard  on 
his  hat  bearing  the  inscription  of  Corsica  Boswell,  and  he  published  in  1768 
a  "Journal  of  a  Tour  in  Corsica."  Having  become  intimate  with  Dr. 
Johnson,  he  made  a  journey  with  him  to  the  Western  Islands  in  1773. 
His  vanity,  curiosity,  or  other  questionable  motive,  prompted  him  to  seek 
the  society  of  eminent  men,  and  not  unfrequently  rendered  him  the 
laughingstock  of  those  whose  favor  he  courted.  Dr.  Johnson  said  that 
Boswell  had  missed  his  only  chance  of  immortality  by  not  having  been 
alive  when  the  "  Dunciad  "  was  written.  His  "  Life  of  Johnson  "  (2  vols., 
I7gi)  was  received  with  great  favor.  "The  "Life  of  Johnson,'"  says 
Macaulay,  "  is  assuredly  a  great,  a  verj'  great  work.  Homer  is  not  more 
decidedly  the  first  of  heroic  poets,  Shakspeare  is  not  more  decidedly  the 
first  of  dramatists,  .  .  .  than  Boswell  is  the  first  of  biographers.  He  has 
no  second.  .  .  .  We  are  not  sure  that  there  is  in  the  whole  history  of 
the  human  intellect  so  strange  a  phenomenon  as  this  book.  Many  of  the 
greatest  men  that  ever  lived  have  written  biography.  Boswell  was  one  of 
the  smallest  men  that  ever  lived,  and  he  has  beaten  them  all."  Died 
in  1795. —  Thomas"  Biog.  Diet. 
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caught  young.'  "  But  I  have  ascertained  from  his  near 
kinsmen,  who  speak  from  famil}-  papers,  that  the  story 
of  his  being  thus  caiiglit  and  tamed  is  pure  invention. 
He  remained  at  the  grammar-school  at  Perth  till  he 
was  in  his  fourteenth  year, — when  he  went  to  West- 
minster. Afterwards,  by  constant  pains  with  his  pro- 
nunciation, and  by  never  returning  to  visit  his  native 
countr)%  he  did  almost  entirely  get  rid  of  his  Scottish 
accent ;  but  there  were  some  shibboleth  words  which 
he  could  never  pronounce  properly  to  his  dying  day, 
and  which  showed  that  his  organs  of  speech  had 
contracted  some  rigidity,  or  his  organs  of  hearing 
some  dulness,  before  his  expatriation.  For  example, 
he  converted  regiment  into  regtiicut ;  at  dinner  he 
asked  not  for  bread  but  for  brid ;  and  in  calling  over 
the  bar  he  did  not  say  "  Mr.  Solicitor,"  but  "  Mr.  Solees- 
tcr,  will  you  move  any  thing?" 

I  need  hardly  notice  the  equally  unfounded  story 
that  he  was  at  Lichfield  School  along  with  Lord 
Chancellor  Northington,  Chief  Justice  Willes,  Chief 
Justice  Wilmot,  Chief  Baron  Parker,  Sir  Thomas 
Clarke,  Master  of  the  Rolls,  and  a  herd  of  Puisne 
Judges,  who  are  supposed  to  have  there  played  to- 
gether at  taw,  and  afterwards  simultaneously  and 
exclusively  to  have  presided  in  Westminster  Hall. 
Instead  of  such  amusing  wonders,  I  am  obliged  to 
state  that  he  spent  his  boyhood  among  companions 
whom  he  never  afterwards  met,  or  much  wished  to 
meet  again.  However,  Latin  was  infinitely  better 
taught  then  in  the  grammar-schools  of  Scotland  than 
at  the  present  day;  and  young  Willie  Murray  could 
not  only  translate  Sallust  and  Horace  with  ease,  but 
had  learned  a  great  part  of  them  by  heart, — could 
converse  fluently  in  Latin, — could  write  Latin  prose 
correctly  and  idiomatically, — and  even  could  have 
contributed   Latin  verses  to  the  Delicle  Poetarum 
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ScoTORUM,  a  collection  of  modern  Latin  poems  which  'L't^''- 
had  been  published  not  long  before  in  Edinburgh, 
and  which  must  be  allowed  to  be  much  superior  to 
the  Mus.«  Etoxenses  or  the  Arundines  Cami.'  In 
Greek  he  made  little  progress  beyond  learning  the 
characters  and  the  declensions.^ 

But  there  was  another  foreign  language  which  heHisin- 

.  -11  11-11  1  struclion  m 

was  taught  grammatically,  and  which  he  was  supposed  English. 
to  speak  and  to  write  with  wonderful  facility  and 
accuracy.  Pure  English  was  laboriousl)'  attended  to 
at  Perth  School,  both  in  reading  and  composition ; 
its  rules  and  its  irregularities  were  fully  explained, 
and  the  writing  of  an  English  essay  was  an  exercise 
required  from  the  boys  at  the  peril  of  the  fericla. 
Lord  Mansfield,  in  his  old  age,  was  often  heard  to 
declare  that  when  at  Westminster  and  at  Oxford,  and 
even  when  contending  with  rivals  in  public  life,  he  had 
enjoyed  an  essential  advantage  from  this  discipline, 
as  he  discovered  that  in  England,  while  they  wasted 
many  years  on  Latin  and  Greek  prosody,  they  almost 
entirely  neglected  the  scientific  cultivation  of  their 
mother  tongue ;  and  he  found  eminent  lawj-ers  and 
statesmen  who,  when  forced  to  commit  their  thoughts 
to  writing,  showed  that  they  had  no  notion  of  the 
division    of    English   prose    into   sentences,   and   who, 

1.  I  have  often  been  at  a  loss  to  understand  how  Latin  versification, 
which  had  flourished  in  Scotland  so  much  in  the  i6th  and  17th  centuries, 
disappeared  so  completely  in  the  l8th.  When  I  was  a  boy,  although  the 
habit  of  composing  Latin  prose  was  well  kept  up.  I  do  not  believe  that  in 
all  Scotland  there  was  either  a  schoolboy  or  a  schoolmaster  who,  to  save 
his  life,  could  have  written  in  Latin  an  alcaic  ode.  or  twenty  hexameters  and 
pentameters  alternately.  The  practice  of  speaking  Latin  still  prevailed. 
There  has  since  been  an  attempt  at  a  reviial,  and  Latin  versification  is 
practised  at  the  High  School  of  Edinburgh,  and  other  classical  seminaries, 
— but,  if  we  may  judge  from  the  "  Mus«e  Edinenses,"  not  as  yet  with  very 
great  success. 

2.  I  am  sorry  to  say  that  G.oek  has  at  no  time  been  cultivated  in 
Scotland  as  this  noble  dialect  deserves,  although  it  has  been  much  more 
attended  to  of  late  years,  since  professors  bred  at  Oxford  and  Cambridge 
have  been  elected  to  the  Greek  chairs  in  the  Scotch  universities. 
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though  decently   well  acquainted    with   orthography, 
set  at  utter  defiance  the  rules  of  grammar. 

Willie  jNIurra)-,  according  to  the  tradition  in  his 
family,  while  going  through  the  school  at  Perth, 
displayed  the  sharpness  of  intellect,  the  power  of 
application,  and  the  regularity  of  conduct  which  dis- 
tinguished him  in  his  after-career.  He  was  almost 
always  Dux,  or  head  of  his  class ;  and,  albeit  that, 
according  to  the  custom  of  the  age,  flagellation  with 
the  taws  was  administered  even  for  small  faults,  his 
hand  remained  without  a  blister.' 

Till  the  year  171 3,  Lord  and  Lady  Stormont  con- 
tinuing to  reside  in  the  palace  at  Scone,  Willie  lived 
at  home  with  them,  and  he  daily  walked  or  rode  on 
a  pony  to  school, — thus  combining,  in  the  Scottish 
fashion,  the  advantages  of  public  education  and  of 
domestic  discipline.  But,  for  the  sake  of  economy, 
the  family  was  then  moved  to  a  small  house  at  Cam- 
longan,  in  the  county  of  Dumfries ;  and  Willie  and  a 
younger  brother,  Charles,  were  boarded  with  Mr. 
Martine,  the  master  of  the  grammar-school  at  Perth, 
wh.o  received  for  them  a  yearl}-  payment  in  money 
and  a  certain  allowance  of  oatmeal.  The  following 
items  respecting  them,  which  I  have  extracted  from 
the  accounts  of  Mr.  Barcla3%  a  writer  to  the  signet, 
Lord  Stormont's  Edinburgh  agent,  may  amuse  the 
reader : 

£    s.     d. 
715.     May  25.  Item. — Sent  to  Scone  per  Lady's  letter 
for   Mr.    William,  C/ESARls   CoM- 

MENTARILS I      O4      OO' 

717.  Aug.  8.  Ittm. — At  order  bought  of  J/r.  Free- 
bairn  for  Mr.  William,  my  Lord's 
son,  Titus  Livius,  in  a  great  folio 


1.  Instead  o'  the  birch  applied  to  another  part  of  the  person,  in  English 
fashion,  the  Scots  have  adopted  the  punishment  which  made  good  scholars 
at  Rome, — 

"  Et  nos  ergo  manum  feruls  subdu.ximus." 

2.  On  examining  this  account  I  was  much  surprised  at  the  seeming 
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^      I.       d.        CHAI'. 
and    large    print,   for    20J.   Sterlin,  XXX. 

sent  to  I'erth  Ijy  IValker  the  carrier     6     00     00 

—  June  24.    /A///.  — Paid   U^  Mr.  John  Marline  ior 

Mr.  William  anil  Charles,  tlier 
quarter  payment  and  for  their 
board  from  17th  June  to  17th  Sept. 
p'  receipt 60     00     OO 

—  July   13.   //. — Payd  to  Charh-s  Melvill,  merch'. 

in  Perth,  a  year's  chamber  meal 
for  Mr.  William  and  Mr.  Charles 
as  p' discharge  to  Whyts.  1717.     .   i8     00    00 

—  Aug.  16.   //. — For   cutting    Mr.     William    and 

Charles  hair 01200 

—  Sept.  24.   //. — To  a  Perth  carrier  for  bringing 

over  books  from  Ed'  to  Mr.  Will- 
iam    00     06    00 

//. — Given  out  by  the  Compter  for 
Mr.  William  and  Charles,  as  p' 
particular  accompt 35     ig     00 

//. — Forapairof  bootsforyl//-.  JFz7/ja7«  03     12     00 

—  Nov.  14.  Letters  from  Mr.  William  Murray,  my 

Lord's   son,   with  one    inclosed    to 

his  sister  Amelie 00     02     00 

—  Nov.  19.  A  letter  from  Mr.  William  with  one 

inclosed  to  my  lady  from  St.  An- 
drews     00     02     00" 

When  Mr.  Solicitor  General  Murra}'  was  after- 
wards rising  into  greatness,  envious  libels  upon  him 
sarcastically  referred  to  his  early  education,  and  the 
following  graphic  account  was  given  of  his  schooling 
at  Perth : 

"Learning  was  ver\'  cheap  in  his  country,  as  it  might  be  had  Account  of 
for  a  groat  a  quarter,  so  that  a  lad  went  two  or  three  miles  of  a  ^'^  school- 
morning  to  fetch  it ;  and  it  is  very  common  to  see  there  a  boy  of  Perth. 
quality  lug  along  his  books  to  school,  and  a  scrip  of  oatmeal  for 
his  dinner,  with  a  pair  of  brogues  on  his  feet,  posteriors  exposed, 
and  nothing  on  his  legs."  ' 

enormously  high  price  of  books  in  Scotland  in  the  beginning  of  the  last 
century,  till  I  discovered  that  it  is  kept  in  Scottish  currency — by  which 
the  pound,  which  was  once  the  same  all  over  Europe,  being  a  pound  of 
silver  according  to  the  standard  of  Troves,  and  was  reduced  in  England 
to  one  third  of  its  original  value, — in  France  to  \od.. — was  reduced  in 
Scotland  to  u.  %d.  of  English  currency  ; — so  that  the  price  of  Cesar's 
Commentaries,  instead  of  being  i/.  \s.,  was  only  is.  Of  course  all  the 
other  items  are  to  be  lowered  in  proportion. 
I.   Pamphlet  entitled  "  Broadhottom." 
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CH;^P-  Willie    Murray   approaching    his   fourteenth   year, 

Deiibera-    the  time  was  at  hand  when,  according  to  the  system 
s'pecting     of  educatiou  then  and  still  subsisting  in  Scotland,  he 
educatio^  was  supposcd   to   liavc  learned  all  that  could  be  ac- 
profession.  quired  at  school,  and  it  was  in  contemplation  to  send 
iiim   to  the  neighboring  University  of  St.  Andrew's, 
where  some  remains  of  the  passion  for  classical  learn- 
ing, kindled  by  George  Buchanan  when  Principal  of 
St.  Leonard's  College,  still  lingered.' 

Much  perplexity  existed  in  the  family  with  respect 
to  the  choice  of  a  profession  for  him.  His  father, 
although  he  had  not  joined  the  Earl  of  Mar^  or  fought 
at  Killiecrankie,  was  a  decided  Jacobite,  and  his 
brother  James  had  followed  the  Stuarts  into  exile. 
There  was,  therefore,  little  hope  of  promotion  for  any 

1.  Having  heard  a  surmise  that  he  actually  studied  at  St.  Andrew's 
during  the  session  1717-18,  I  caused  a  search  to  be  made,  through  the 
kindness  of  my  friend  Sir  David  Brewster,  Principal  of  the  United  College 
of  St.  Saviour's  and  St.  Leonard's  there — but  the  only  matriculation  of 
any  of  the  family  to  be  found  is  that  of  his  brother  Charles:  "Cha; 
Murray  fil:  Vicecomitis  de  Stormont,  matriculated  in  Coll.  D.  Leonard!. 
1721." 

2.  John  Erslcine,  eleventh  Earl  of  Mar  {d.  1732),  entered  public  life 
early  in  Queen  Anne's  reign  as  a  Whig,  but  soon  joined  the  Tory  party. 
His  trimming  policy  obtained  for  him  the  nickname  of  "  Bobbing  John." 
He  joined  the  Whigs  in  advocating  the  Scotch  Union,  and  in  1706  was 
Secretary  of  State  to  the  Duke  of  Queensberry  at  the  last  session  of  the 
Scotch  Parliament.  In  1710  he  became  Secretary  of  State  and  Manager 
for  Scotland  under  the  Tory  administration.  On  the  accession  of  George 
I.  he  was  deprived  of  office,  and  at  once  plunged  into  Jacobite  intrigues. 
The  Pretender's  standard  was  raised  by  him  at  Braemar  on  September  6. 
He  was  at  once  joined  by  Tullebardine,  heir  of  the  Duke  of  Athol,  the 
Gordons,  and  other  clans,  and  was  at  the  head  of  12,000  badly-armed 
men.  A  detachment  under  Brigadier  Macintosh  was  sent  to  surprise 
Edinburgh,  and  was  ultimately  defeated  at  Preston.  At  Sheriffmuir  he 
encountered  the  royal  troops  under  Argyle,  and  after  an  undecided  battle 
Argyle  withdrew  from  the  field.  In  January  the  Pretender,  after  long 
delay,  appeared  in  Scotland.  But  his  presence  infused  no  energy  in  the 
army.  They  withdrew  from  Perth  to  Montrose,  and  from  thence  Mar 
and  James  Edward  stole  off  to  France,  deserting  their  followers.  He  con- 
tinued in  favor  with  the  Pretender,  and  succeeded  in  inducing  higi  to 
dismiss  Bolingbroke  from  his  councils.  In  1719  Mar  was  arrested,  by 
orders  of  the  English  Government,  at  Geneva. — Low  and  Pulling' s  Diet, 
of  Eng.  Hist. 
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of  the  family  from  Court  favor  as  long  as  the  house  Sil^'' 
of  Hanover  should  keep  possession  of  the  throne. 
The  Church  offered  no  resource ;  for  the  Nonjuring 
Episcopalians  were  not  even  tolerated,  and  few  of  the 
Presbyterian  livings  reached  100/.  a  year.  The  law 
was  more  hopeful,  but,  from  its  being  the  only  civil 
profession  in  Scotland  deemed  fit  for  a  gentleman,  the 
numbers  who  followed  it  bore  a  fearful  proportion  to 
its  emoluments. 

Upon  this  subject  Lord  Stormont  consulted  James,  His  broth- 
his  second  son,  with  whom,  although  now  avowedly  created  by 
belonging  to  the  court  of  the  Pretender,  and  created  tender  Eari 
by  the  banished  sovereign  E.\RL  OF  Dunbar,  he  still" 
indirectly  kept  up  an  affectionate  intercourse. 

This  gentleman,  who  is  said  to  have  possessed  the 
same  shining  abilities  and  silver-toned  voice  as  William, 
when  he  had  reached  his  eightieth  )-ear  died  an  out- 
law,' but  during  the  earl}'  portion  of  his  exile  he  no 
doubt  expected,  like  another  Clarendon,  to  see  the 
legitimate  heir  restored  to  the  throne  and  to  rule 
Britain  in  his  name.  He  had  been  bred  to  the  bar  in 
Scotland,  and  probably  would  have  gained  great  foren- 
sic eminence  had  it  not  been  that  in  the  year  17 10, 
before  he  had  made  much  progress  in  his  profession, 
he  was  returned  to  the  House  of  Commons  as  repre- 
sentative for  the  Elgin  district  of  burghs.  He  there- 
upon went  up  to  London,  and  enlisted  himself  under 
the  banner  of  Bolingbroke,  professedly  belonging  to 
the  high-Tory  and  secretly  abetting  the  Jacobite 
cause.  He  was  thus  naturally  introduced  to  Bishop 
Atterbur}-,  then  Dean  of  Westminster,  and  by  political 
svmpathy  he  gained  the  confidence  of  this  daring  prel- 
ate, who,  when  others  quailed,  himself  offered  in  his 
lawn  sleeves  to    proclaim   James   111.     When,  at  the 

I.  He  died  at  Avignon  in  1770,  and  was  fifteen  years  older  than  Lord 
Mansfield. 
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'xjoT'  *^^^th  of  Queen  Anne,  Bolingbroke's  plot  to  bring  in 
her  brotlier  failed,  and  George  I.  quietly  succeeded  as 
if  by  hereditar}'  right,  James  Murray  followed  the 
example  of  his  leader,  and,  much  more  steady  and 
trustworthy,  he  always  remained  true  to  the  Stuarts, 
notwithstanding  their  imbecility  and  their  bigotr\-. 
He  hoped  to  draw  over  his  brother  William,  of  whose 
sprightly  parts  he  had  heard  much,  to  the  same  side. 
For  this  purpose  he  thought  there  could  be  no  means 
so  effectual  as  having  him  educated  under  the  auspices 
A.D.  1718.  of  Atterbury.     He  therefore  wrote  back  to  his  father 

He  advises  -^ 

that  Willie  a  flaming  account  of  Westminster  School, — mentioned 

should  be 

sent  to       the  distinguished  men  he  had  become  acquainted  with 

Westmin- 
ster. ■         who  had  been  reared  there, — stated  that,  with  proper 

management,  the  expense  of  starting  a  boy  there  was 
not  considerable, — hinted  at  the  interest  he  still  had 
which  might  be  made  available  to  have  WiUie  put 
upon  the  foundation  as  a  King's  scholar, — pointed  out 
the  certaintv  of  his  obtaining  a  scholarship  at  Christ- 
church,— and  showed  how,  in  that  case,  ever)'  thing 
would  be  open  to  him  in  the  church  and  in  the  state. 

The  plan  seemed  so  feasible,  that  at  a  family  coun- 
cil it  was  unanimously  approved  of,  and  Willie  was 
delighted  with  the  prospect  of  speedily  seeing  all  the 
wonders  of  London  instead  of  pining  in  the  gloomy 
cloisters  of  St.  Andrew's,  or  being  overpowered  by 
black  smoke  and  bad  smells  in  AnlJ  Reekie. 
Wiuieto  He  was  to  perform   the  whole  journe)-  on   horse- 

onapony.  back, — riding  the  same  horse.  Post-horses  were  not 
established  till  long  after.  There  were  then  two  or 
three  times  a  month  traders  from  Leith  to  the  river 
Thames,  in  which  passengers  might  be  accommodated; 
but,  if  the  wind  was  foul,  they  were  sometimes  six 
weeks  on  the  way.  A  coach,  advertised  to  run  once 
a  week  from  the  Black  Bull  in  the  Canongate  to  the 
Bull  and    Mouth    in   St.    Martin's   le    Grand,   did   not 
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promise  to  arrive  bolorc  tlu-  tciitli  day,  and,  besides  '^^^^ 
being  very  incommodious,  was  very  expensive.  Mr. 
William  was  therefore  to  be  carried  on  the  back  of  a 
"  Galloway,"  or  ponv  which  my  Lord  had  bred,  and 
which  was  to  be  sold  on  his  arrival  in  the  i^reat  city  to 
help  to  pav  the  expenses  of  iiis  outfit  there. 

On  the  isth  of  March,  i7iS,  he  iovfuUy  bade  adieu  He  bids 

-^  J    y  .<  adieu  to 

to  Mr.  Martine  and  his  school  at  Perth,  and  expected  I'is  native 

country. 

easily  to  reach  Edinburgh  the  same  day  ;  but  near  the  March  15. 
Queen's  Ferry  the  horse  fell  lame,  and  it  was  neces- 
sary to  leave  him  behind,  the  rider  travelling  the  rest 
of  the  stage  on  foot. 

Having  completed  his  equipment  at  a  shop  in  the 
Luckinbooths,  and  his  horse  being  again  sound  and 
serviceable,  on  Saturday,  March  22d,  he  left  Edin- 
burgh for  Camlongan,  where  he  was  to  take  leave  of 
his  parents.' 

We  have  no  information  respecting  the  parting 
scene;  but  we  need  not  doubt  that  it  was  ver}'  tender 
on  both  sides.  An  assertion  may  be  hazarded  that 
much  good  advice  was  given,  and  that  warm  promises 
of  good  conduct  were  sincerely  reiterated.  An  old 
ash-tree  is  still  shown  in  Dumfries-shire  under  which, 
according  to  tradition,  Lord  Mansfield  received  his 
father's  blessing.  It  is  a  melancholy  fact  that  he  never 
saw  either  parent  more. 

I.  I  find  the  following  entries  in  Mr.  Barclay's  accounts  connected 
with  these  occurrences  ;    but  they  add  very  little  to  the   information  we 
have  from  other  sources  : 
"1718.   March    22.    Mr.   W"' .   my   Lord's  son.   taking  jurney 

here   this  day   for   Camlongan — payd  by  me  at   the 

stable  to  a  ferrier  for  the  horse  brought  in  lame  here 

by  Caiiifroit  on  Sunday  the  i6th  under  coure  till  this 

day,  ^s.  Ster ^2  oS  00 

It,  Att  Corsons  Lord  Inz'ernri/s  governour  Dcvhres'  2 

sons  and  governour  conveying  Mr.  Win.  to  his  horse 

payed  be  Saiidie  Orauc  for  morning  drink     .      .      .      ;^3     8 
NoT.\  Mr.   Win.  payed  gj.  Ster.  for  keeping  the  horses  att  Rob' 

Corsons  himself." 
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CHAP, 
XXX. 

His 
journey. 


But  whatever  forebudiiigs  he  may  have  had,  they 
were  soon  dispelled  when  he  found  himself  on  the  high- 
road leading  from  Dumfries  to  Carlisle, — when  he  felt 
he  was  his  own  master, — when  he  told  over  the  money 
with  which  he  was  intrusted  to  pa}-  his  expenses  on 
the  way, — when  he  thought  of  the  various  counties 
through  which  he  was  to  pass,  some  of  which  were 
greater  than  Perthshire,  which  he  had  considered  suf- 
ticient  for  an  empire, — when  he  figured  to  himself  the 
King  he  was  soon  to  see  with  a  golden  crown  on  his 
head, — and  when  his  bosom  swelled  with  the  proud 
certainty  that  he  could  never  more  be  in  danger  of  the 
taius.  As  we  imagine  him  to  ourselves  trotting  along 
and  communing  with  himself,  it  is  impossible  not  to 
be  struck  with  the  similarity  of  his  situation  to  that  of 
Gil  Bias,'  when  this  unlucky  youth,  having  received 
the  blessing  of  his  parents,  started  on  his  uncle's  mule 
from  Oviedo  on  the  road  to  Pegnaflor,  with  the  inten- 
tion of  studying  at  the  Universit}-  of  Salamanca.  But 
the  Scotsman  had  much  less  vanity  and  much  more 
prudence.  Therefore  he  was  not  mystified  by  a  para- 
site, he  was  not  cheated  of  his  liorse,  he  did  not 
become  a  companion  of  highwaymen,  and  he  safely 
reached  his  destination.  The  only  particulars  that  we 
know  of  his  journc}-  are,  that  he  slept  the  first  night  at 
Gretna  Green,^  which  had  not  yet  acquired  its  hv- 
meneal  reputation,  English  runawaj-  marriages  then 
and  long  after  being  celebrated  in  the  Fleet  ^  and  Ma}-- 

1.  The  title  of  a  famous  romance  by  Le  Sage  (1668-1747),  and  the 
name  of  its  hero,  by  whom,  and  with  whose  commentaries,  the  story  is 
professedly  told. —  Wheeler's  Did.  of  the  Abated  N^antes  of  Fiction. 

2.  Gretna  Green  is  a  little  village  in  Scotland  much  resorted  to  for- 
merly by  runaway  couples  from  England.  Marriages  were  here  cele- 
brated with  very  little  ceremony,  but  of  late  they  have  been  prohibited  by 
act  of  Parliament. —  Wheeler's  Familiar  .Allusions. 

3.  The  precincts  of  the  prison  were  long  celebrated  for  the  notorious 
"Fleet  marriages, "  which  were  performed,  without  license  or  publication 
of  banns,  by  a  set  of  vicious  clergymen  confined  in  the  prison  for  debt, 
and  therefore  free  from  fear  of  the  fine  of  100/.  usually  inflicted  on  clergy- 
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fair,' — and  tliat  lie  was  much  struck,  the  lollowing  ^JIA}"' 
(lay,  with  the  fortifications  of  Carlisle,  which  appeared 
formidable  to  an  unmilitar}-  eye,  although  a  few  years 
later  the  place,  after  a  short  siege,  surrendered,  first  to 
Prince  Charles  and  then  to  the  IJukc  of  Cumberland. 
He  followed  the  same  route  which  was  taken  b)-  the 
rebels  as  far  as  Derb)-,  and  if  they  had  boldly  dashed 
on,  as  he  still  did,  they  might,  like  him,  have  carried 
all  before  them  in  London. 


men  convicted  of  solemnizing  clandestine  marriages.  No  less  than  217 
marriages  are  shi.wn  by  the  Fleet  registers  to  have  been  sometimes  cele- 
brated there  in  one  day  !  The  "  marrying  houses,"  as  they  were  called, 
were  generally  kept  by  the  turnkeys  of  the  prison,  and  the  different  de- 
graded clergymen  of  the  Fleet  maintained  touts  in  the  street  to  beguile 
any  arriving  lovers  to  their  especial  patrons.  Pennant,  walking  past  the 
Fleet  in  his  youth,  was  often  tempted  with  the  question,  "  Sir,  will  you  be 
pleased  to  walk  in  and  be  married  ?" — Hare's  Walks  in  London. 

I.  This  spot,  which  embraces  in  its  somewhat  vague  and  undefined  area 
the  present  Curzon  Street,  Hertford  Street,  and  Chesterfield  House  and 
gardens,  took  its  name,  in  the  days  of  Edward  I.,  from  an  annual  fair 
which  that  King  privileged  the  hospital  of  St.  James's  to  keep  "on  the 
eve  of  St.  James,  the  day,  and  the  morrow,  and  four  days  following." 
In  the  days  of  George  I.  and  George  H.  there  was  a  chapel  here  for  the 
celebration  of  private  and  secret  marriages.  It  stood  within  a  few  yards 
of  the  present  chapel  in  Curzon  Street.  It  was  presided  over  by  a  clergy- 
man. Dr.  George  Keith,  who  advertised  his  business  in  the  daily  news- 
papers, and,  in  the  words  of  Horace  Walpole,  made  "  a  very  bishopric  of 
revenue."  This  worthy  parson  having  contrived  for  a  long  time  to  defy 
the  Bishop  of  London  and  the  authorities  of  church  and  state,  was  at 
length  e-xcommunicated  for  "  contempt  "  of  the  Church  of  which  he  was 
a  minister  ;  but  he  was  impudent  enough  to  turn  the  tables  upon  his 
superior,  and  to  hurl  a  sentence  of  e.xcommunication  at  the  head  of  his 
bishop.  Dr.  Gibson,  and  the  judge  of  the  Ecclesiastical  Court.  Keith  was 
sent  to  prison,  where  he  remained  for  several  years.  His  "  shop,"  how- 
ever, as  he  called  i:,  continued  to  flourish  under  his  curates,  who  acted  as 
"shopmen,"  and  the  public  was  kept  daily  apprised  of  its  situation  and 
its  tariff,  as  witness  the  following  advertisement  in  the  Daily  Post  of 
July  20,  1744  :  "To  prevent  mistakes,  the  little  new  chapel  in  May  Fair, 
near  Hyde  Park  corner,  is  in  the  corner  house,  opposite  to  the  city  side 
of  the  great  chapel,  and  within  ten  yards  of  it,  and  the  minister  and  clerk 
live  in  the  same  corner  house  where  the  little  chapel  is  ;  and  the  license 
on  a  crown  stamp,  minister  and  clerk's  fees,  together  with  the  certificate, 
amount  to  one  guinea,  as  heretofore,  at  any  hour  till  four  in  the  after- 
noon. .\nd  that  it  may  be  better  known,  there  is  a  porch  at  the  door  like 
a  country  church  porch." — Watford's  Old  and  New  London,  vol.  iv.  p. 
345. 
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CHAP.  j^is  long,  but  not  wearisome,  journey  was  concluded 

His  arrival  on  the  8th  of  May,  1718.  He  had  been  consigned  to 
Mays.  '  the  care  of  one  John  Wemyss,  an  emigrant  from  Perth, 
fnd^'Iten  ^^°  '^^^  settled  in  London  as  an  apothecary,  and  had 
"^^s^  ^'h*^  thriven  there  very  much  by  his  skill,  attentiveness, 
apothe-      and  civility.     This  canny  Scot  had  been  born  on  the 

cary.  ^  -^ 

Stormont  estate,  and  was  most  eager  to  have  it  in  his 
power  to  be  of  service  to  any  of  that  family.  He  did 
all  that  was  necessary  to  launch  Mr.  William  in  Lon- 
don, by  assisting  him  to  sell  his  horse,  by  advancing 
him  money  and  making  payments  for  him,  by  buying 
him  a  sword,  two  wigs,  and  proper  clothes,  by  entering 
him  with  the  head  master  of  Westminster  School,'  and 

I.  Westminster  School  was  originally  founded  by  Henry  VIII.,  and 
was  richly  endowed  by  Queen  Elizabeth  in  1560.  The  schoolroom  was 
the  dormitory  of  the  monastery,  and  is  ninety-six  feet  long  and  thirty- 
four  broad.  High  up,  across  the  middle  of  the  schoolroom,  an  iron  bar 
divides  the  upper  and  lower  schools.  Over  this  bar,  by  an  ancient  cus- 
tom, the  college  cook  or  her  deputy  tosses  a  stiffly-made  pancake  on 
Shrove  Tuesday.  The  boys  on  the  other  side  of  the  bar  struggle  to  catch 
it,  and  if  any  boy  can  not  only  catch  it  but  convey  it  away  intacl  from  all 
competitors  to  the  head  master's  house  (a  difficult  feat),  he  can  claim  a 
guinea.  In  former  days  a  curtain,  hanging  from  this  bar,  separated  the 
schools.  "  Every  one  who  is  acquainted  with  Westminster  School 
knows  that  there  is  a  curtain  which  used  to  be  drawn  across  the  room  to 
separate  the  upper  school  from  the  lower.  A  youth  (Wake,  father  of 
Archbishop  Wake)  happened,  by  some  mischance,  to  tear  the  above-men- 
tioned curtain.  The  severity  of  the  master  (Dr.  Busby)  was  too  well 
known  for  the  criminal  to  expect  any  pardon  for  such  a  fault  ;  so  that  the 
boy,  who  was  of  a  meek  temper,  was  terrified  to  death  at  the  thoughts  of 
his  appearance,  when  his  friend  who  sate  next  to  him  bade  him  be  of  good 
cheer,  for  that  he  would  take  the  fault  on  himself.  He  kept  his  word 
accordingly.  .'\s  soon  as  they  were  grown  up  to  be  men  the  civil  war 
broke  out,  in  which  our  two  friends  took  the  opposite  sides  ;  one  of  them 
followed  the  Parliament,  the  other  the  royal  party.  As  their  tempers 
were  different,  the  youth  who  had  torn  the  curtain  endeavored  to  raise 
himself  on  the  civil  list,  and  the  other,  who  had  borne  the  blame  of  it,  on 
the  military.  The  first  succeeded  so  well  that  he  was  in  a  short  time  made 
a  Judge  under  the  Protector.  The  other  was  engaged  in  the  unhappy 
enterprise  of  Penruddock  and  Groves  in  the  West.  Every  one  knows 
that  the  royal  party  was  routed,  and  all  the  heads  of  them,  among 
whom  was  the  curtain  champion,  imprisoned  at  E.xeier.  It  happened  to 
be  his  friend's  lot  at  that  time  to  go  the  Western  Circuit.  The  trial  of  the 
rebels,  as  they  were  then  called,  was  very  short,  and  nothing  now  re- 
mained but  to  pass  sentence  on  them  ;  when  the  Judge  hearing  the  name 
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by  settling  him  at  a  dame's  in  Dean's  Yard.'  The  fol-  ^4f' 
lowing  are  a  few  items  in  tlie  account  which  he  after- 
wards rendered  in  to  Lady  Stormont,  and  they  give  a 
more  lively  notion  of  the  customs  and  manners  of  the 
time  than  could  be  gathered  from  whole  pages  of  dull 
narrative,  explanation,  and  dissertation  : 

Lib.  sh.  d.    i(eni5  ^f 
"171S.    May  8.   flfor  y*  carriadge  Mr.  William's  Box  and  disburse- 

bringing  it  home 09     •     "?^"'^  ^°^ 

ffor  his  horse  before  he  was  sold        .     .     .  oS     7 

To  Dr.  ffriend  ffor  entrance      ....     I  01     . 

flor  a  Trunk  to  him  ffor  his  cloaths    ...  130 
To  his  Landlady  where  he  Boards,  for 

Entry  money 5  05     o 

—  25.  ffor  a  sword  to  him i  01     o 

ffor  a  belt 2  . 

ffor  pocket  money  to  him 3  . 

June  5.  ffor  pocket  money I  . 

ffor  two  wigs  as  per  receit 4  4  . 

—  iS.  ffor  a  double  letter  and  pocket  money  to 

him        2     . 

Aug.  16.  To  Mr.  William  who  went  to  the  Coun- 

trey        6    . 

Dec.  17.   Three   guineas    to   the    masters    and  a 

double  letter         3       4     . 

1719.     Jany.  4.  ffor  pocket  money  5  shil:  and  the  ij  to 

Dr.  Friend  3  guineas     ...  ..38. 

—  21.  To  Mr.  W".  to  Treat  with  before  the 

Elections  began        I       10 

Pay'd  the  Taylor  as  p'  bill 9       g     . 

Pay'd  Mrs.  Toilet  for  J  years  Board 
and  for  things  laid  out  for  him  as  p' 
bill         20     10     4" 


of  his  old  friend,  and  obser\ing  his  face  more  attentively,  asked  him  if 
he  was  not  formerly  a  Westminster  scholar  ?  By  the  answer,  he  was 
soon  convinced  that  it  was  his  former  generous  friend  ;  and  without  say- 
ing anything  more  at  that  time,  made  the  best  of  his  way  to  London, 
where,  employing  all  his  power  and  interest  with  the  Protector,  he 
saved  his  friend  from  the  fate  of  his  unhappy  associates  "  (Spectator,  No. 
313). — Hare's  ]l',ilks  in  London. 

I.  From  the  Deanery  a  low  archway  leads  into  Dean's  Yard,  once 
called  "  The  Elms."  from  its  grove  of  trees.  The  eastern  side  was 
formerly  occupied  by  the  houses  of  the  prior,  sub-prior,  and  other  oflS- 
cers  of  the  convent,  which  still  in  part  remain  as  houses  of  the  canons. 
In  the  green  space  in  the  centre  of  the  yard  an  exhibition  of  "  the  results 
of  window-gardening  "  takes  place  every  summer,  exceedingly  popular 
with  the  poorer  inhabitants  of   Westminster,  and    often   productive   of 
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Soof'  William  Miirraj'  was  a  good  boy,  and  stuck  verj- 

William     steadily  to  his  books.     His  strange  dialect  at  first  ex- 
Murray  at      .,,.,.     , 
Westmin-  Cited  a  little  mirth  among  his  companions,  and  they 

tried  to  torment  him  by  jokes  against  his  country ; 
but  he  showed  his  blood,  and  they  were  speedily  soothed 
by  his  agreeable  manners,  and  awed  by  the  solidity  of 
his  acquirements. 
A.D.  1719.  -^t  the  end  of  a  year  (as  his  brother  James,  Earl  of 
Dunbar,  had  foretold),  he  was  elected  a  King's  scholar.' 
Beyond  his  own  merits  there  must  have  been  some 
powerful  interest  required  to  procure  this  step,  for 
Westminster  School  was  then  crowded,  and  the  founda- 
tion was  much  coveted.  I  suspect  that  Bishop  Atter- 
Dury  had  said  a  good  word  for  the  scion  of  a  noble 
Jacobite  famih', — but  of  this  there  is  no  positive  evi- 
dence. 

Soon  after,  Mr.  Weniyss,  the  apothecary,  wrote  the 
following  letter,  addressed — 
"To 

The  Right  Honble 

The  Viscountes  of  Stormont 
at  her  house  near  Dumfries 
By  Carlisle  Bag. 
„  "Madam, — I  humbly  beg  pardon  for  my  long  silence  ;  had 

Letter  there  been  anything  of  moment  to  impart  to  your  La^  I  shou'd 
kind  apoth- riot  have  fail'd  to  have  vvriten.  Y''  La^  no  doubt  has  heard  that 
ecary  to        r  gQ^,  jyj,.   William  has  not  only  had  merit  but  good  luck  to  be 

his  mother  -'  j  r> 

respecting  chosen  a  queen's  schoUar,  ffor  I  can  tell  y'  La?  that  there  is 
favour  oftner  that  prevaills  against  meritt,  even  in  this  case  as 
we'll  as  in  other  affairs  of  the  world.  Tho'  give  him  his  due 
there  can't  be  a  finer  youth  or  one  who  minds  his  busines  more 
closely.  ¥"■  La?  sees  that  he  spends  a  good  deall  of  money. 
But  he  won't  spend  near  so  much  next  year. 

"  I  got  40  guineas,  so  y'  La'  will  see  that  I  have  laid  out 
twelve  pounds  two  shillings  and  ']d.  more  than  I  rec"*.  I  beg 
y'  LaP  wou'd  cause  pay  it  in  to  Mrs.  Janet  Cunningham,  at  her 

much  innocent  pleasure  through  the  rest  of  the  year. — Hare's  Walks  in 
London. 

I.   May  21,  1719.     (Printed  list  of  King's  scholars.) 
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mother's  house,  Cannongate  Cross,   Edinburgh — the  mother  is    ^^i^''- 
my  aunt,  her  name  Wemyss — for  it  will  be  cal'd  for  pretty  soon. 
1  think  to  remitt  some  moey  next  week  to  Scotland  ;  so  if  y'  L«p 
pleases  I  shall  lay  out  what  moey  you  think  fitt  in  paying  the 
other  bills,  w""  will  save  you  the  exchang.     My  cusine  will  give 
you  a  receit  of  the  moey  when  it  is  pay'd  her  at  Ed',  w'""  shall 
be  sufficient'     Y'  La^  ffriends  abroad  are  weill.^     Pardon  the 
trouble  of  my  long  1".     I  had  no  mind  to  send  the  bills  in  this 
letter  because  of  its  bulk.     But  I  shall  next  week  in  a  ffranL 
"  I  am,  Madam, 
"Y'  L""  most  obedient  humble  servant, 
"J.  Wemyss. 
"London,  May  21,  1719." 

Duriiia:  the  ne.xt  four  years  of  Mr.  William's  career  ad.  1719 

—1723- 
at  Westminster  School  the  following  is  the  only  anec- 
dote of  him  handed  down  to  us  : 

"Lady  Kinnoul.  in  one  of  the  vacations,  invited  him  to  her  Anecdote 
home,  where,  observing  him  with  a  pen  in  his  hand,  and  seem-  „.hiie  at 
inslv  thoughtful,  she  asked  him  '  if  he  was  writing:  his  theme,  ^^  estmm- 

1.  There  is  an  item  in  Mr.  Barclay's  accounts  showing  that  the  balance 
had  been  paid  by  him  : 

"  1719.  Oct.  17.  ft.  Paid  to  Mrs.  Janet  Cuningham  22 
lib.  5J.  9</.  ster.,  on  accompt  of  Mr.  \Vm.  Mur- 
ray, my  Lord's  son,  on  Mr.  Wemyss  letter  to  Mrs, 
Janet,  and  Mrs.  Janet's  receipt  and  my  Lord's 
verball  order  at  Scone  to  pay  it.  Inde  .  .  .  267  09  00" 
Money  for  Mr.  Il'm.'s  use  appears  to  have  been  remitted  by  Mr.  Bar- 
clay to  Mr.  Wemyss  : 

■■  1720.  Jany.  28.  //.  To  Peter  Crawfurd,  factor,  for  a 
bill  of  £2$  ster.,  drawn  by  him  payable  to  the 
Compter  on  George  Middleton  Goldsmith  in  Lon- 
don, and  indorsed  by  the  Compter  at  my  Lord's 
order  to  James  Weems,  Apothecarie  in  London, 
for  behoof  of  Mr.  William  Murray,  my  Lord's 
son — the  money  and  exchange  to  Peter  Crawfurd 

being  £2^  los.     Inde i^3o6  00  00" 

The  bill  had  duly  reached  its  destination,  as  appears  from  the  follow- 
ing acknowledgment : 

"Sir, — This  comes  to  acquaint  you  that  I  have  received  the  bill  of  25 
lib.  sent  by  my  Lord  Stormont's  order  for  the  use  of  his  son  Mr.  Wil- 
liam, who  is  very  weill.     From  Sir 

"  Y'  humble  Serv'. 
"June  26,  1720."  "Jo.  Wemyss. 

2.  This  is  probably  a  dark  allusion  to  the  court  of  the  Pretender. 
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CHAP,  and  what  in  plain  English  the  theme  was  ? '  The  schoolboy's 
smart  answer  rather  surprised  her  ladyship — '  What  is  that  to 
you  ? '  She  replied,  '  How  can  you  be  so  rude  ?  I  asked  you 
very  civilly  a  plain  question,  and  did  not  e.xpect  from  a  school- 
boy such  a  pert  answer.'  The  reply  was,  '  Indeed,  my  lady,  I 
can  only  answer  once  more,  WAai  is  that  to  you  P'  In  reality 
the  theme  was  Quid  ad  te  pertinet.  "  ' 

I  find  general  statements  of  his  diligence  and  rapid 
progress  in  his  studies  : 

"Fortunately,"  says  a  respectable  biographer,  "the  school 
Statements ,      ^  ,  /'  n        ■^  ■  T-  ■  I  l 

of  his  dili-  had  never  been  in  a  more  tiourishmg  condition  than  at  the  pe- 

progress"  riod  when  he  entered  it.  The  number  of  the  boys  amounted  to 
five  hundred  ;  and,  besides  the  advantage  of  having  for  their 
daily  instructors  two  such  eminent  scholars  as  Doctors  Friend 
and  Nicholl,  they  were  examined  at  elections  by  Bishop  Atter- 
bury,  who  attended  in  his  capacity  of  Dean  of  Westminster, 
Bishop  Smalridge  ^  as  Dean  of  Christchurch,  and  Bentley^  as 
Master  of  Trinity  College,  Cambridge.  The  learned  rivalry  of 
such  men  could  hardly  fail  to  excite  a  corresponding  emulation 
among  the  young  scholars  who  were  in  the  habit  of  witnessing 
it ;  and  in  the  constant  competition  of  talent  to  which  this  excite- 
ment must  have  given  an  additional  stimulus,  none  shone  more 
conspicuous  than  Murray.  It  is  particularly  recorded  of  him 
that  his  superiority  was  more  manifest  in  the  declamations  than 
in  any  of  the  other  exercises  prescribed  by  the  regulations  of  the 
school, — a  fact  not  to  be  overlooked  in  the  history  of  one  who 
afterwards,  as  an  orator,  equalled  if  not  excelled  such  competi- 
tors as  it  falls  to  the  lot  of  few  nations  or  ages  to  possess.  His 
proficiency  in  classical  attainments  was  almost  equally  great. "■* 

"During  the  time  of  his  being  at  school,"  says  another  who 
was  actually  his  chum,  "he  gave  early  proof  of  his  uncommon 

1.  ["That  which  belongs  to  you."]     Holliday,  p.  2. 

2.  George  Smalridge,  a  learned  English  prelate,  born  at  Lichfield  in 
1663.  He  became  Bishop  of  Bristol  in  1714.  He  published  a  volume 
of  Sermons  (1717).     Died  in  1719. —  Thomas'  Biog.  Diet. 

3.  Richard  Bentley,  a  celebrated  divine  and  critic,  born  in  i66r,  died 
1742.  Dr.  Bentley  is  advantageously  known  as  a  critic  by  his  editions 
of  Horace,  Terence,  and  Phfedrus,  his  unrivalled  epistle  to  Mill,  and  his 
splendid  dissertation  on  the  Epistles  of  Phalaris.  These  last  established 
his  reputation  throughout  Europe  as  a  critic  of  the  very  highest  order  of 
excellence. — Breton's  Bios;.  Diet. 

4.  Welsby,  Lives  of  Eminent  Judges,  p.  370. 
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abilities,  not  so  much  in  his poe/ry  as  in  his  other  exercises,  and    ^^''y'- 
particularly  in   his   declamalions,    which  were  sure  tokens    and 
prognostics  of  that  eloquence  which  grew  up  to  such  maturity 
and  perfection  at  the  bar  and  in  both  houses  of  parliament." ' 

Certain  it  is  that,  at  the  election  in  May,  1723,  after  "e  is 

-'  .     .  elected  a 

a    riijorous   examination,  it    was   found    that  William  scholar  of 

°  Christ- 

Murray  was  still  "  Du.\,"  for  he  stood  the  first  on  the  church 

1  •  r        1  I  -  •  ,  11  1  *^"^  goes  to 

list  of    the   Kmg  s  scholars  who  were  to  be  sent  on  Oxford. 
the  foundation  to  Christchurch.     The  following  is  an  '  ^^'  '^*^' 
exact  copy  of  his  admission  there  : 

"  Trin.  Term.  1723,  June  18. 
Md.  Xti.  Gul.  Murray  18. 
David  f.  Civ.  Bath. 
C.  Som.  V.  Com.  fil.  T.  Wenman,  C.  A.  ' 

It  will  be  observed  that  the  place  of  his  nativity  is 
described  as  Bath  mstead  of  Perth.  "  Sir  William 
Blackstone  is  said  to  have  mentioned  this  curious  cir- 
cumstance to  the  Lord  Chief  Justice  of  the  King's 
Bench  while  he  had  the  honor  to  sit  with  him  in  that 
court ;  when  Lord  Mansfield  answered  '  that  possibly 
the  broad  pronunciation  of  the  person  who  gave  in  the 
description  was  the  origin  of  the  mistake.' "  ^  This 
person  was  no  other  than  himself,  and  he  most  likely 
misled  the  registrar  by  aiming  at  an  English  pronunci- 
ation, and  calling  the  place  Parth, — being  still  under 
the  delusion,  which  holds  some  Scotsmen  all  their 
lives,  that  what  is  not  Scotch  in  pronunciation  and  in 
idiom  must  necessarily  be  English.^ 

At  this  period  of  his  life  it  was   intended  that  heTheimen- 
should  take   Orders  in  the   English   Church;  and  his  he  should 

take 

T,-  ,.        XI  orders. 

1.  Bishop  Newton,  p.  21. 

2.  HoUiday,  p.  2. 

3.  In  this  instance  he  might  easily  have  been  misled  by  analogy,  which 
can  so  little  be  trusted  in  English  pronunciation,  as  c  before  r  is  often  pro- 
nounced like  an  a  :  Birkshire,  Brjrkshire  ;  Clt-rk,  Cl(;rk  ;  Sergeant,  Sar- 
geant.  P  and  B  are  easily  misunderstood  for  each  other ;  and  the  r 
would  be  hardly  discernible  between  a  and  th  ; — so  that  we  have  Perth 
converted  into  Bath. 
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CHAP. 
XXX. 


His  desti- 
nation 
changed 
from  the 
Church  to 
the  Bar. 


A.D.   1723, 

1724. 

Assistance 

afforded 

him  by  the 

first  Lord 

Foley. 


family,  if  they  did  not  hope  that  he  would  I'ise  to  be 
Archbishop  of  Canterbury,  reckoned  with  confidence 
upon  his  being  comfortably  placed  in  a  good  college 
living.  This  last,  probably,  would  have  been  his  fate, 
and  he  would  have  been  noticed  after  his  death  only 
in  the  parish  register  or  in  a  pedigree  of  the  Stormont- 
Murrays,  had  it  not  been  for  the  accidental  interfer- 
ence of  an  English  nobleman  wholly  unconnected  with 
him  by  blood  or  affinity.  When  he  first  left  home,  the 
notion  of  his  being  called  to  the  bar  in  England  had 
been  talked  of,  but  had  been  abandoned  upon  ascer- 
taining that  the  expenses  of  a  legal  education  were  far 
greater  in  England  than  in  Scotland,  and  would  much 
exceed  what  the  noble  Viscount  his  father  could 
afford.  The  young  man  himself  acknowledged  the 
necessity  imposed  upon  him  of  taking  orders;  but 
when  at  Westminster  School,  having  occasionally 
visited  the  great  hall  and  heard  the  pleadings  of  Yorke 
and  Talbot,  he  felt  (as  he  described  it)  "  a  calling  for 
the  profession  of  the  law,"  and  he  regretted  that  he 
could  not  try  the  effect  of  his  eloquence  at  the  bar 
rather  than  in  the  pulpit,  notwithstanding  the  advan- 
tage which,  as  an  ecclesiastical  orator,  he  would  enjoy 
of  being  freed  from  all  apprehension  of  immediate 
refutation  or  reply.  About  the  time  of  his  removal  to 
Oxford,  he  had  casually  mentioned  his  disappointment 
to  a  schoolfellow,  a  son  of  the  first  Lord  Fole}'.  This 
peer,  who  had  amassed  enormous  riches  from  the  in- 
vention of  manufacturing  iron  by  means  of  coal  instead 
of  wood,  possessed  a  liberal  and  enlightened  mind, 
and,  having  seen  William  Murray  at  his  country  house 
during  the  holidays,  had  discovered  his  genius,  and 
had  taken  a  fancy  for  him.  Hearing  that,  on  account 
of  the  narrow  circumstances  of  his  family,  he  was 
going,  rather  reluctantly,  to  prepare  himself  for  ordi- 
nation, instead  of  following  the  bent  of  his  genius  to 
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Study  the  law,  he,  in  the  most  generous  and  delicate  *Vxx'' 
manner,  encouraged  him  to  enter  a  career  for  which 
he  was  so  well  qiiaiiticd,  and  undertook  to  assist  him 
with  the  requisite  supplies  till  the  certain  success 
which  awaited  him  should  enable  him  to  repay  the 
advance  with  interest.  The  offer  so  handsomely  made 
was  frankly  accepted,  and  it  had  the  auspicious  result 
of  establishing  a  real  friendship  between  the  parties 
notwithstanding  inequality  of  years. 

With  the  consent  of  his  family,  the  arrangement wiuie at 
was  made  that  Murray  should  be  entered  of  an  Inn  of  is  entered* 
Court  while  he  remained  an  undergraduate  at  Oxford  :coin's"inn. 
and,  on  the  23d  day  of  April,  1724,  he  became  a  mem-;\^'.' "^' 
berof  the  Honorable  Societ\- of  Lincoln's  Inn, although 
he  did  not  begin  to  keep  his  terms  there  till  he  had 
taken  his  bachelor's  degree.' 

He  resided  at  Oxford  near  four  years,  and  made  His  studies 

111-  1-  ■  \  '       r  ^'  Oxford. 

all   his   studies   subservient   to   the    profession   which  a.d.  1725 
of  his  own  liking  he  had  adopted, — his  energy  being      '^^ 
doubled    from    his   considering   the    responsibility    he 
had  incurred,  by  deviating  from   the  beaten  track  to 
obscure  competence  which  lay  open  before  him. 

I.  "  Honbis  Willns  Murray  filius  p'.  honblis  Viceccmitis  Stormont 
admissus  est  in  Societatem  hujus  Hospicii  vicesimo  tertio  die  Aprilis  anno 
regni  Dni  nri  Georgii  Dei  gra  Magnfe  Britannia  Fra  &  Hibniae  Regis, 
&c.  decimo  annoq.  Dni  1724.     Et  solvit  ad  usum  Hospicii  p'.  d.  £2,  'is.  40'. 

(  Will.  Hamilton. 
"Manucaptor    ,  a.  V.  Hamilton. 
"  .Admissus.     John  Washer." 
Half  the  daes  for  which  he  was  liable  before  he  began  to  reside  and 
keep  his  terms  was  afterwards  remitted  to  him  : 

"  At  a  Council  held  the  12th  day  of  November,  172S. 
"  Upon  the  petition  of  the  Hon""'  William  Murray,  Esq",  a  fellow  of 
this  Society,  praying  leave  to  compound  for  his  absent  Comons,  it  is 
Ordered  that  he  be  at  liberty  to  compound  for  the  same  on  paym'  of 
half  w'  is  due  to  the  Treasurer  of  this  Society  before  the  next  Council  ; 
but  if  the  said  Mr.  Murray  shall  within  two  years  from  this  time  be  called 
to  the  Barr,  sell  his  Chamber,  or  leave  this  Society,  then  it  is  Ordered 
that  in  either  of  the  said  cases  he  shall  pay  the  rem'  of  w'  is  due  for  his 
Absent  Comons." — Books  ef  Lincoln's  [tin. 
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*xx>r"  ^^^  have  not  an}-  minute  account  of  the  disposition 
of  his  hours  during  his  residence  at  Oxford,  but  we 
He  escapes  know  that  he  escaped  pretty  well  the  two  great  perils 
Prejudice."  to  which  he  was  exposed,  "  Port  and  Prejudice."  While 
Henley  and  other  contemporaries  were  fostering  the 
gout,  and  insuring  premature  old  age,  he  preserved 
his  constitution  unimpaired.  There  is  reason  to  think 
that  he  still  inwardly  cherished  the  high-Tory,  or 
rather  Jacobitical,  principles  which  he  had  imbibed 
under  the  paternal  roof ;  but  he  prudently  concealed 
them,  except  on  very  rare  occasions  when  he  was 
heated  by  wine.  Strange  to  say,  in  the  atmosphere  of 
bigotry  which  he  breathed,  although  himself  sincerely 
attached  to  the  episcopalian  form  of  church  govern- 
ment, he  entertained  and  professed  liberal  sentiments 
on  religion,  and  strenuously  advocated  the  cause  of 
toleration  against  the  universal  voice  of  his  compan- 
ions, who,  while  the)'  would  have  hesitated  about  burn- 
ing Dissenters,  were  eager  rigidly  to  enforce  against 
them  all  the  statutes  by  which  they  were  deprived  of 
civil  privileges. 

Regular  in  chapel  and  at  lecture,  he  did  not  neglect 
the  peculiar  studies  of  the  place  ;  and,  without  joining 
tonof""*    ^^  ^^  superstitious  worship  of  Aristotle,  he  had  the 
Aristotle,    discernment   to  discover  and  the  candor  to  acknowl- 
edge this  philosopher  to  be  the  greatest  master  who 
had  3-et  appeared,  not  only  of  the  art  of  reasoning  but 
of  politics  and  literary  criticism.     Such  discipline  he 
submitted  to  in  deference  to  authority :  when  he  grati- 
He  devotes  fled  the  nassion  of  his  own  bosom  he  devoted  himself 

himself  to  ^ 

the  art  of    to  ORATORY,  bv  which  his  grand  objects  were  to  be 

oratory.  '  . 

accomplished.  Those  who  look  upon  him  with  admi- 
ration as  the  antagonist  of  Chatham,  and  who  would 
rival  his  fame,  should  be  undeceived  if  they  suppose 
that  oratorical  skill  is  merely  the  gift  of  nature,  and 
should  know  by  what  laborious  efforts  it  is  acquired. 
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lie  read  systematically  all  that  had  been  written  upon    ^x^lf^- 
the  subject,  and  he  made  himself  familiar  with  all  the 
ancient  orators.     Aspiring  to  be  a  lawyer  and  a  states- 
man, Cicero  was  naturally  his  chief  favorite;  and  he ^|,'ieT° ""^ 
used  to   declare  that    there  was  not   a  single  oration '^'"*""^" 
extant  of  this  illustrious  ornament  of    the  forum  and 
the  senate-house  which  he  had  not,  while  at  Oxford, 
translated  into  English,  and,  after  an  interval,  accord- 
ing to  the  best  of  his  ability,  retranslated  into  Latin. 

He  likewise  diligently  practised  original  composi- 
tion, both  in  Latin  and  English,  knowing  that  there  is 
no  other  method  i)v  which  correctness  and  condensa- 
tion in  extempore  speaking  can  be  acquired.      From 
the  fatal  conflagration  which  destroyed  his  papers  in 
1780  there  was  preserved  a  fragment  of  a  Latin  Essay,  His  Latin 
written  by  him  on  the  chef  d'cciivre  of  Demosthenes,  ^fsfj,^""" 
Tlepl  'S.ricpavov.     A  few  extracts  from  it  may  show  hiSf'^g"^^'" 
acquaintance  with  the  dialect  which  he  used,  and  his 
tasteful  appreciation  of  the  divine  composition  which 
he  criticised.     After  stating  the  occasion  of  the  oration, 
and  analyzing  its  different  divisions,  he  exclaims — 

"Qua  solemnitate  exordii  animos  auditorum  incitat !  Deos- 
que  deasque  omnes  benevolentiae  suae  in  civitatem  testes  adhibet ! 
Quam  sibi  modesta  meritorum  in  cives  suos  commemoratione 
ad  se  audiendum  munivit  viam  !  Dum  nihil  aliud  videtur  ela- 
borare  quam  ut  cum  aequo  animo  judices  audiant,  efficit  ut  pro- 
sequentur  benevolo.  Mentibus  omnium  ad  lenitatem  miseri- 
cordiamque  erga  se  revocatis,  de  legibus  pauca  disceptat.  Qua 
subtilitate  i^schinis  interpretationem  oppugnat  et  evertit,  suam 
defendit  et  probat:  Quam  acuta  et  enucleata  est  base  tota  discep- 
tatio,  quam  pressa  !  Festinat  enim  ad  res  suas  pro  Republica 
gestas  (quod  validissimum  causae  firmamentum  videbatur)  ora- 
tionem  convertere  et  in  uberiori  administrationis  suae  campo 
spatiari. " ' 

I.  "  With  what  solemnity  his  exordium  seizes  the  hearts  of  his  audi- 
ence! He  adduces  all  the  gods  and  goddesses  as  witnesses  of  his  love  for 
his  country.  With  what  a  modest  reference  to  his  own  services  does  he 
prepare  the  way  for  a  favorable  hearing!     While   he  professes  only  to 
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*^Hi\p.  Thus  he  praises  the  transition  to  invective,  when 

His  Latin   the  orator,  like  the  dew  descending  in  the  evening  on 

Kssay  crit-  iiriiii  iii-i*  •  -ii 

icising        a  parchcd  held,  had  soothed  the  nidignation  excited  by 

Demos-  ,  .  ,  ,   . 

thenes,       the  peroration  oi  his  antagonist: 

continued. 

"  Quis  flexanimam  Demosthenis  potentiam  digne  expHca- 
verit,  qua;  summissio  placidoque  principio  in  animos  omnium, 
velut  in  accensos  agros  taciturno  roris  imbre  leniter  fluentes  in- 
cendium  quod  reliquerit  ^schines  extinguit,  populique  furorem 
placat.  Mox  vehemens  et  acer  vi  quadem  incredibili  auditores 
extra  se,  contra  /Eschinem  calumniatorem  odio,  mercenarium 
Philippi  contemptu  proditorem  patriae  ira  rapit. "  ' 

In  conclusion  he  draws  a  parallel  between  the  re- 
spective chiefs  of  Greek  and  Roman  eloquence  ;  giving 
on  this  occasion  the  preference  to  the  former,  although 
the  latter  was  known  really  most  to  have  occupied  his 
time,  and  to  have  engaged  his  affections : 

"  Demostheni,  qui  sub  historici  persona  oratorem  celat,  qui 
felici  ea  audacia  quam  Veritas  sola  parit,  beneficiorum  cives, 
benevolentioe  suae  Deos  testes  adhibet,  credimus  et  favemus. 
Cicero,  placatis  judicum  animis  quantum  ipsi  paliuntur  accepit, 
tanla  tamen  ejus  facundia,  ut  quidvis  impetrare  posse  videatur. 
Non  petit  Demosthenes  sed  rapit,  sed  impetu  quodam  pane 
divino,  sententias  de  eorum  manibus  extorquet.  Dulci  Ciceronis 
arte  veluti  Sirenum  cantu,  delectati  indices  cum  illo  malunt 
errare,  quam  cum  aliis  recte  sentire.      Demostheni  tanta  aucto- 

implore  that  they  will  listen  to  him  with  the  impartiality  of  judges,  he 
renders  them  all  eager  for  his  acquittal.  Their  minds  being  thus  soft- 
ened towards  him,  he  proceeds  briefly  to  consider  the  legal  and  constitu- 
tional principles  by  which  the  cause  was  to  be  decided.  With  what  sub- 
tlety does  he  combat  and  destroy  the  positions  of  .lEschines — while  he 
defends  and  establishes  his  own!  How  acute,  how  terse,  and  how  con- 
densed is  this  portion  of  his  discourse!  For  he  hurries  on  to  his  own 
measures  and  to  his  administration  of  public  affairs,  upon  which  judgment 
was  to  be  pronounced." 

I.  "  Who  shall  ever  be  able  to  explain  the  mastery  of  Demosthenes 
over  the  human  affections  ?  Beginning  in  a  mild  and  subdued  tone,  like 
dew  gently  descending  on  the  parched  fields,  he  e.xtinguishes  the  flame 
which  iEschines  had  raised,  and  soothes  the  popular  fury.  But  soon 
after,  having  become  vehement  and  sarcastic, — with  miraculous  force  he 
controls  at  will  the  feelings  of  his  hearers,  and  holds  up  ^schines  to  their 
indignation,  hatred,  and  contempt,  as  a  calumniator,  as  the  mercenary 
tool  of  Philip,  and  as  the  betrayer  of  his  native  land." 
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ritas  inesl,  \x\  pudenl  dissemire,  et  cum  fulmine  eloquentia;  Iriins-    ^xx^ 
verse  feruntur  ;iuililores,  non  oratoris  arte  abripi,  seti  naturam  iiis  Latin 
sequi,  sed  reclau  raiioni  se  paiere  credunt.     Cum  oraiiones  suas  ^'^^  ""' 
contra  Clodium  aut  Catilinam  fij^uris  auget,  elocuiione  Tullius  Dcmos- 

,.        ,  .,  ,      .  thenes, 

exornat,    circumstantis    populi    clamoribus    etiam    admiralione continued, 
excipitur.     Cum   Demosllienes  contra  .-Eschinem  iis  affectibus, 
qui  ab  ipsa  nalurd  oriuntur,  suam    animat   iracundiam,  dicentis 
obliviscuntur  Athenienses,  et  (ut  hisloria;  prodilum  est)  eodem 
furore  omnes  inflammati  mercenaritim  yEschinem  appellant."' 

This  criticism  shows  that  Murray,  long  before  he 
ever  spoke  in  public,  had  reflected  much  and  deeply 
on  the  principles  of  the  art  in  which,  with  a  view  to 
the  distant  future,  he  was  earnestly  endeavoring  to 
improve  himself,  and  tliat   he   had   been   early  accus- 

I.  "When  Demosthenes,  concealing  the  skilful  advocate  under  the 
disguise  of  a  plain  narrator  of  facts  with  that  felicitous  boldness  which  is 
supposed  to  spring  from  truth  alone,  appeals  to  his  fellow  citizens  as  wit- 
nesses of  the  benefits  he  has  conferred  upon  them,  and  to  the  Gods  them- 
selves to  prove  the  ardent  patriotism  that  had  ever  animated  his  bosom, 
we  implicitly  believe  all  he  says,  and,  warmly  taking  his  side,  we  are  im- 
patient to  see  him  vindicated  and  rewarded.  Cicero  having  convinced 
the  understandings  of  the  judges  before  whom  he  pleads,  they,  after  delib- 
eration, pronounce  in  his  favor  the  sentence  which  they  think  just  ;  the 
eloquence  displayed  by  him,  however,  being  so  brilliant,  that  we  conceive 
there  is  nothing  which  would  not  be  conceded  to  it.  Demosthenes  does 
not  ask — he  srizes — by  an  energy  almost  divine,  he  wrests  from  the  hands 
of  the  judges  the  sentence  which  he  desires.  Being  captivated  by  the 
witching  art  of  Cicero  as  by  the  song  of  the  Sirens,  they  are  better 
pleased  to  go  astray  with  him  than  to  decide  righteously  with  others. 
Such  authority  does  Demosthenes  carry  along  with  him,  that  his  hearers 
are  ashamed  to  differ  from  him,  and,  when  struck  by  the  lightning  of  his 
eloquence,  they  do  not  seem  to  be  carried  away  by  the  art  of  the  orator, 
but  believe  themselves  to  obey  a  natural  impulse,  and  to  yield  to  the 
dictates  of  right  reason.  When  Cicero  ornaments  with  the  choicest 
figures  of  rhetoric  and  beauties  of  language  his  declamation  against 
Clodius  or  Cataline,  he  is  received  with  the  admiration  and  plaudits  of 
surrounding  multitudes.  When  Demosthenes  kindled  rage  against  his 
accuser  by  giving  vent  to  feelings  which  seem  to  rise  spontaneously  in 
the  human  heart,  the  .Athenian  people  forgot  the  crimes  imputed  to  the 
accused,  and  (as  history  relates),  all  inflamed  with  the  same  fury,  hooted 
at  /Eschines  as  a  wretch  who  had  been  suborned  to  bring  a  false  charge 
against  an  innocent  man." 

N.B.  I  am  afraid  that,  from  long  disuse,  my  translation  is  very 
imperfect,  although  I  once  was  accustomed  to  the  exercise  from  which 
Murray  is  supposed  to  have  derived  such  advantage. 
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CHAP. 
XXX. 


A.D.    1727. 

He  gains 
the  Latin 
prize  poem 
on  the 
Death  of 
George  I. 


Its  descrip- 
tion of  the 
terrible 
blow  of  the 
sword  of 
fate. 


tomed  to  calculate  by  what  means  a  particular  effect 
is  most  likel}-  to  be  produced  on  the  passions  or  the 
understandings  of  a  popular  assembly. 

He  continued,  but  with  far  less  success,  to  cultivate 
the  Muses  in  the  mechanical  fashion  which  he  had 
learned  at  Westminster ;  and,  on  the  death  of  George 
I.,  he  entered  into  a  competition  with  all  the  most 
accomplished  versifiers  then  at  Oxford  to  celebrate  the 
praises  of  that  poetry-hating  monarch.' 

The  art  of  grinding  Latin  verses  must  then  have 
been  extremely  low  at  Oxford,  for  Murray's  poem 
gained  the  first  prize.  I  do  not  pretend  to  be  by  any 
means  a  nice  judge  of  such  compositions,  but  it  seems 
to  me  a  very  wretched  production,  and  I  could  point 
out  much  better  imitations  in  the  Mus^  Edinenses. 
Thus  he  begins  with  a  description  of  the  terrible  blow 
by  which  the  sword  of  fate  had  deprived  the  United 
Kingdom  of  George,  the  conqueror  of  the  Rhine  and 
of  the  Danube: 

"Quo  percussisti  Britonas  conjunctaque  regna 
Ictu,  Fati  ensis  !  trepidant  ipsa  atria  regum 
Ingentemque  stupet  tncerens  Europa  ruinam. 
Georgius  occubuit  Rheni  pacator  et  Istri  : 
Et  dubitamus  adhuc  animam  accumulare  supremis 
Egregiam  donis?  quondam  decus  omne  Britannis 
Spargite  flore  pio  cineres,  oleee  Minet-va 
Inventrix,  et  Phcebe  pater,  cui  laurea  cura  ! 
Hie  Juvenis  laurum  sovit,  longaevus  olivam."' 


1.  Trying  to  speak  English,  when   refusing  to  allow  a  poem  to  be 
dedicated  to  him,  he  exclaimed,  "  I  hate  all  Boets  and  Bainters  !" 
3.         "  Thou  sword  of  fate,  with  what  a  fearful  blow 

Hast  thou  made  England  shake  from  top  to  toe. 

Lo  !  Windsor's  royal  halls  are  fill'd  with  dread  ; 

And  Europe,  stunn'd.  laments  the  mighty  dead. 

See  George,  who  both  the  Danube  and  the  Rhine 

Subdued  and  civilized,  at  last  resign 

His  throne  and  breath.     And  shall  the  grateful  Muse 

Her  tribute  to  such  wondrous  worth  refuse  ? 

No  ;  let  Minerva  strew  with  Phoebus  here 

Her  olive  with  his  laurel  on  His  bier. 

Whose  warlike  youth  to  laurell'd  honor  led. 

Whilst  peaceful  olive  crown'd  his  aged  head." 
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After  expiating  at  <jrcat  length  upon  the  achieve-  '^^^■ 
ments  and  virtues  of  tiie  deceased,  lest  the  nation 
should  be  thrown  into  absolute  despair  by  such  a 
heavy  privation  he  concludes  with  a  panegyric  on 
the  "  other  hope  of  Britain,"  under  whose  enlightened 
sway  they  were  about  to  live,  and  who  was  not  less 
tenderly  beloved  bv  the  gownsmen  of  Oxford  than  by 
his  spouse.  Queen  Caroline: 


Its  pane- 
gyric on 
the  "other 
hope  of 
Britain." 


Tu  tamen  intcrca,  quondam  spes  allera  gentis 

Nunc  ilecus  et  columcn.  populo  plaudenlc,  Brilanno 

Succedis  Solio  ;  ordinibus  discordia  cessit 

In  te  diversis,  patri^  vox  una  salulat. 

Hos  inter  plausus  procerum  plebisque  benigno 

Accipias  Rex  ore,  vovct  tibi  terga  tugata, 

QuK,  studiosa  cohors  operum  1  pars  parva  tuorum 

Non  ingrata  tamen  ;  quoniam  nee  amantior  ipsa 

Est  Carolina  tui,  licet  illi  pronuba  Juno 

Et  Venus  seterna  cinxerunt  pectora  flamma." ' 

It  is  curious  to  think  tiiat   the  elder  Pitt,  between  the  mahy 
whom  and  the  two  succeeding  Georges  there  was  such  jfu^rly" 
mortal  enmity,  on  this  occasion  tried  to  gain  the  prize  eider  Pitt, 
for  extolling  George  I., — certainly  in  no  degree  supe- 
rior to  them, — and  is  supposed,  by  reason  of  his  dis- 
appointment, to  have  contracted  a  dislike  of  the  fortu- 
nate candidate,  which  he  cherished  to  his  dying  day. 
No  one  could  then   have  foreseen   the   more   brilliant 


I.         "  But  cease,  my  Muse,  these  fond  lamenting  strains  ; 
Our  rising  hope,  and  now  our  glory,  reigns. 
Hark  to  that  shout  I  the  people's  joyful  tone  ; 
A  second  George  ascends  the  British  throne  I 
Lo  1  discord  ceases,  all  at  once  agree, 
United  England  looks.  Great  Sire,  to  thee. 
Amidst  these  sounds,  whilst  all  at  once  rejoice, 
Thy  band  of  Gownsmen  raise  their  loyal  voice, 
Though  small  indeed  their  offerings  seem  to  prove, 
Deign  to  behold  their  merits  in  their  love — 
Not  Carolina's  more, — though  Juno's  crown 
And  Venus'  form  have  mark'd  her  for  thine  own." 

The  poem  is  signed — 

"  Gil.  Murray, 

Honoratiss.  Vicecom.  de  Stormont,  Fil. 

-^dis  Chrisii  alumnus." 
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ci^P-    strife  in  which  the  rivals  were  afterwards  engaged  as 
leaders  of  the  opposite  factions  in  the  state.' 

Murray  having  taicen  his  degree  of  B.A.,  without 
any  opportunity  of  testing  his  proficiency  by  senate- 
house    honors,  was  transferred   to    London.      He  ob- 
Muriay  at  tained  chambers  in  Lincoln's  Inn,^  and  began  in  good 

Lincoln's 

Inn.  earnest   to   acquire   a    knowledge    of    his    profession. 

—1730.  While  at  Oxford  he  had  attended  lectures  on  the  Pan- 
dects of  Justinian,  which  gave  him  a  permanent  taste 
for  that  noble  system  of  jurisprudence. 

Unfortunately  we  have  only  an  imperfect  account 
of  the  course  of  study  which  produced  the  most  ac- 
complished Judge  who  ever  presided  in  the  Court  of 
King's  Bench.     We  know  that  he  cnved  everything  to 

His  private  private  and  spontaneous  exertion.     The  false  maxim 

and  spon-    ^  ^ 

taneousex-Qn  which  lesfal  education  now  rests  in  Euijland,  "every 

ertion.  '^  _  _  "  ^ 

man  to  learn  as  he  likes,"  ^  receives  some  countenance 
from  his  example.  When  there  is  a  combination  of 
enthusiasm  and  steady  perseverance,  the  want  of 
means  of  instruction  provided  by  the  state  is  little  felt, 
and  tests  of  proficiency  by  public  examination  may  be 
dispensed  with  :  but  I  conceive  that,  in  regard  to  the 
great  mass  of  students  entering  a  learned  profession, 
it  is  necessarv,  bv  institution  and  discipline,  to  guide 

1.  The  following  is  Mr.  Macaulay's  criticism  on  the  unsuccessful  lines 
of  Pitt  :  "  They  prove  that  the  young  student  had  but  a  very  limited 
knowledge  even  of  the  mechanical  part  of  his  art.  .All  true  Etonians  will 
hear  with  concern  that  their  illustrious  schoolfellow  is  guilty  of  making 
the  first  syllable  in  labenli  short.  The  matter  of  the  poem  is  as  worth- 
less as  that  of  any  college  exercise  that  was  ever  written  before  or  since. 
There  is  of  course  much  about  Mars,  Themis,  Neptune,  and  Cocytus. 
The  Muses  are  earnestly  entreated  to  weep  over  the  urn  of  C.«SAR  ;  for 
C.«SAR,  says  the  poet,  loved  the  Muses  ;  C.«sar,  who  could  not  read  a 
line  of  Pope,  and  who  loved  nothing  but  punch  and  fat  women." — Essays, 
ii.  150. 

2.  Till  he  had  been  several  years  at  the  bar  he  lived  in  a  very  small 
set,  three  stories  high,  No.  i,  "Old  Square,"  then  called  Gatehouse 
Court.  They  were  pointed  out  to  me  when  I  commenced  my  career  in  a 
similar  set,  No.  2,  three  stories  high,  ne.xt  door;  and  there  are  several 
entries  in  the  books  of  the  Society  connecting  him  with  them. 

3.  Or  "  laissez  rien  faire." 


i.iit;  oi    Lokij  MA.Nsi-ii;i.ij.  425 

iiiex|iericncc,   to   stimulate    indolence,   to    correct    the    Sii^''' 
propensity  to  dissipation,  and  to  liave  some  assurance 
tiiat  those  intrusted  with  defendinsj;  life  and  property 
are  decently  well  qualified  for  tiie  duties  which  they 
may  be  called  upon  to  discliar>^e. 

During  the  tiiree  years  that  Mr.  Murray  passed  as 
a   student  in   Lincoln's   Inn,  all    that  the  benchers  re- what  the 
((uired  of  iiim  was  to  dine  in  the  hall  five  days  each  requj^^ oi 
term,  and  once  a  term  tt)  read  the  first  sentence  of  a"""'' 
paper  prepared  for  him  by  the  steward,  called  "an  ex- 
ercise," a  renniant  of  the  ancient  custom  of  scholastic 
disputation.     But,  by  an  admirable  disposition  of  his 
time,  while  he  mixed  in  s<jciety  and  still  attended  to 
eletjjant  literature,  he  was  sedulousl}-  and  skilfully  pre- 
paring himself  to  be  a  great  advocate  and  the  greatest 
of  judges. 

First,  he  thoroughly  grounded  himself  in  ancient  How  he 

111-  1     '  1       r      1  •  prepared 

and  modern  history  by  a  perusal  ol  the  most  emment  himself  to 

1     1   -  •  11  1  1  ■      1       1  ■  1  •  1  be  a  ^eat 

original    liistonans.       He    then    applied    dihgently    to  advocate 
ethics,  which  he  mastered,  and  from  his  own  experi- greatest  of 
ence    he    always    strongl)-    recommended    the    philo-^"  ^^^' 
sophical  works  of  Cicero.     But  he  never  showed  any 
taste  for  metaphysics,  which  were  now  engrossing  the 
attention  of  his  countrymen.     The  foundation  of  juris- 
prudence he  maintained  to  be  the    Roman  civil  law. 
Thence  he  proceeded  to  international  law,  doing  full 
justice  to  tiie  learning  and  genius  of  Grotius,  its  codi- 
fier  and  almost  its  founder.     Next  he  entered  on  the 
feudal  law.  without  which  our  law  of  real  property 
must    be    very    imperfectly    understood.      Here    he 
showed  his  discernment  by  taking  for  his  guide  and 
his  favorite  his  countr\-man  Cr.\ig,'  whose  treatise  De 

I.  Thomas  Craig  (153S-160S),  of  Riccarton,  an  eminent  Scottish  law- 
yer and  aniiquary.  After  pursuing  his  studies  in  Paris,  he  passed  advo- 
cate in  Edinburgh  in  1563  and  became  a  judge  in  1564.  He  wrote  several 
admired  Latin  poems,  one  of  which  is  on  the  birth  of  James  VI.  In  1603 
he  completed   his  celebrated  work  on  "Feudal  Law  "("Jus  Feudale  "), 
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CH^-  Feudis  he  justly  thought  was  much  to  be  preferred 
to  any  juridical  work  which  England  had  then  pro- 
duced. Next  came  the  English  municipal  law,  and 
this  he  was  obliged  to  search  for  in  ver}-  crabbed  and 
uncouth  compositions,  which  often  filled  him  with  dis- 
gust and  sometimes  with  despair.  He  was  pleased 
with  Bracton,  and  could  not  deny  the  terseness  and 
perspicuity  of  Littleton  ;  but  he  never  could  be  made 
to  fall  down  and  worship  Lord  Coke,  whom  we  are 
taught  to  regard  as  the  god  of  our  idolatry.  Nay,  he 
Hisinjus-  -^y^s  imiust  to  the  merits  of  this  quaint  and  immethodi- 

tice  to  the  -^  * 

merits  of    cal  thou^h  learned  and  accurate  writer,  and  used  con- 
Coke.  * 

stantly  to  be  laughing   at   his  etymologies, — as,  that 

"  parliament  is  derived  from  parler  le  nicnt ;"  and  his 
trying  to  give  reasons  for  all  that  the  law  enacts,  as 
his  defence  of  the  old  sentence  of  mutilation  in  high 
treason  "  to  show  that  the  traitor  ought  to  have  had 
no  ancestors,  and  should  have  no  posterity."  Indeed, 
instead  of  being,  like  Sir  William  Blackstone,  a  legal 
optimist,  he  did  not  sufficiently  appreciate  the  merits  of 
the  old  common  law;  overlooking  thq  love  of  public 
liberty  displayed  by  many  of  its  maxims,  and  its  ad- 
mirably contrived  machiner}-  for  separating  questions 
of  law  from  questions  of  fact,  and  for  bringing  a  suit 
to  the  real  point  on  which  it  ought  to  be  determined. 
But  he  submitted  to  the  drudger}'  of  toihng  through 
tiresome  text-books  and  rubbishy  reports,  and  he  be- 
came as  well  acquainted  with  "  collateral  warranties  " 
and  "  recoveries  with  double  voucher "  as  lawyers 
who,  never  travelling  be3ond  their  black-letter  lore, 
venerated  these  processes  as  the  perfection  of  human 
reason. 
ttont"the  Expecting  to  be  employed  in  appeals  from  Scot- 
lawofScct-j^j^^j   which,  since  the  Union,  were  decided  at  the  bar 

land  and  of  ^ 


which  was  not  published  until  1655,  and  which  is  regarded  as  an  authority 
all  over  Europe. —  Thomas'  Biog.  Diet. 
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of  the  House  of  Lords,  lie  paid  much  attention  to  the    'x^''' 

law  of  tiiat  country,  and  he  expressed  satisfaction  with 

the  methodical  arrantjement  and  precise  definitions  of 

Maci<cnzie  and  Stair.     But  iiis  true  delight  was  to  dip 

into  the  juridical  writers  of  France,  that  he  might  see 

how  the  Roman  and  feudal  laws  had  been  blended  in  „.    .  ,.  , 

His  deligln 

the  different  provinces  of  that  kingdom;  and,  above '"  po^'ne 

'  °  over  the 

all,  to  pore  over  the  admirable  commercial  code  re-"Ordi- 

'  nance  de  la 

cently  promulgated  there   under  the  title  of  "  Ord I- Marine." 
NANCE  DE  LA  MARINE,"  which   he  hoped  one  day  to 
introduce  here  by  well-considered  judicial  decisions, — 
a  bright  vision  which  was  afterwards  realized. 

He  never  had  the  advantage  of  being  initiated  in 
the  mysteries  of  legal  warfare  by  any  practitioner ;  the 
pupilizing  system,  now  in  such  vigor,  having  been  intro- 
duced in  the  following  generation  by  the  celebrated 
Tom  Warren  ^  and  Mr.  Justice  BuUer.^     He  attended 

1.  My  great-great-grandfather  in  Law. 

2.  Lord  Macclesfield  and  Lord  Hardwicke  had  each  sat  in  a  law  office 
before  being  called  to  the  bar  ;  but  the  former  had  been  an  attorney,  and 

the  latter  was  intended  for  one. Francis  Buller  was  of  an  ancient  and 

renowned  Cornish  family,  the  members  of  which  were  famous  in  the 
senate,  in  the  Church,  and  in  many  distinguished  posts  in  the  service  of 
the  state.  Francis  was  born  on  March  17,  1746,  and  was  entered  at  the 
Inner  Temple  on  February  3,  1763.  He  became  a  pupil  of  Mr.  (after- 
wards Judge)  Ashhurst,  and  in  I7f)5  felt  competent  to  set  up  for  himself. 
For  seven  years  he  was  in  full  practice  as  a  special  pleader,  and  his  repu- 
tation in  that  character  was  greatly  enhanced  by  the  publication  in  1767 
of  a  work  (said  to  be  founded  on  collections  made  by  his  uncle,  Mr.  Jus- 
tice Bathurst)  entitled  "  An  Introduction  to  the  Law  relative  to  Trials  at 
Nisi  Prius,"  which  was  so  much  esteemed  that  it  went  through  six  edi- 
tions before  his  death.  He  was  called  to  the  bar  in  Easter  Term  1772, 
and  immediately  took  a  high  rank  among  his  colleagues.  His  assistance 
and  advice  were  in  perpetual  requisition,  and  there  was  scarcely  any  case 
of  importance  in  which  he  was  not  engaged.  The  Reports  of  Henry 
Cowper  and  the  Slate  Trials  amply  show,  not  only  the  extent  of  his  prac- 
tice, but  the  e.xcellence  of  his  advocacy.  Lord  Mansfield  soon  recognized 
his  genius  and  promoted  his  advancement,  which  was  furthered  by  his 
uncle.  Lord  Chancellor  Bathurst.  In  1777  he  was  made  a  King's  Counsel 
and  Second  Judge  on  the  Chester  Circuit  ;  and  on  May  6,  1778,  he  was 
appointed  a  Judge  of  the  King's  Bench,  being  then  only  thirty-two  years 
of  age.  Lord  Mansfield's  expectations  were  fully  realized  by  the  effectual 
assistance  he  received  during  the  ten  years  he  remained  Chief  Justice,  in 
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cyAP-  a  debating  society,  where  knottj-  questions  of  law  were 
He  attends  discussed ;  and  such  pains  did  he  take  in  getting  up 
sodety.'"^  his  arguments,  that  the  notes  he  then  made  were  fre- 
quently of  use  to  him  when  he  was  at  the  bar,  and 
even  after  he  had  been  elevated  to  the  bench.  But 
his  principal  resource  for  gaining  experience  was  at- 
tending the  courts  at  Westminster  and  listening  to  the 
judgments  of  Chief  Justice  Raymond.  He  continued 
to  think  that,  in  the  absence  of  academical  lectures 
and  examinations,  such  an  attendance  is  the  best  op- 
portunity which  candidates  for  the  bar  enjoy  of  gain- 
ing a  liberal  knowledge  of  their  profession.  For  this 
reason,  considering  it  for  the  public  welfare  as  well  as 
for  their  advantage  individually  that  they  should  be 
properly  instructed, — when  presiding  in  the  King's 
Bench  he  was  in  the  constant  habit  of  explaining  the 
intricacies  of  the  cases  tried  before  him,  and  giving 
the  reasons  of  his  judgments,  not  only  to  satisfv  the 
parties,  but,  as  he  expressed  it,  "  for  the  sake  of  the 
students."  ' 

the  last  two  ol  which,  when  his  health  began  to  decline,  he  found  a  most 
efficient  and  active  substitute  in  Mr.  Justice  Buller,  who  not  only  con- 
ducted for  him  the  sittings  at  Xisi  Prius,  but  in  the  absence  of  the  Chief 
took  the  lead  in  Banco,  though  Judge  .Ashhurst  was  his  senior.  In  those 
two  years,  in  fact,  he  was  little  less  than  Chief  Justice,  and  in  the  hope  of 
inducing  the  minister  to  make  him  really  so,  it  is  understood  that  Lord 
Mansfield  delayed  his  own  resignation.  Mr.  Pitt,  however,  from  politi- 
cal and  other  motives  would  not  consent,  but  appointed  Lord  Kenyon  as 
Lord  Mansfield's  successor,  giving  Mr.  Justice  Buller  the  very  inadequate 
compensation  of  a  baronetcy  in  January,  1790.  Under  Lord  Kenyon  he 
remained  for  six  years,  and  in  Easter,  1794,  he  removed  into  the  Common 
Pleas,  where  he  sat  for  six  years  more.  Being  then  prostrated  by 
physical  infirmity,  he  arranged  with  the  Lord  Chancellor  for  the  resigna- 
tion of  his  seat ;  but  on  June  5,  iSoo,  the  very  daj'  after  that  arrange- 
ment, and  before  it  could  be  effected,  he  died  at  his  house  in  Bedford 
Square,  at  the  age  of  fifty-four,  and  was  buried  in  St.  Andrew's,  Hol- 
born. — Foss's  Lives  of  the  Judges. 

I.  I  began  my  legal  studentship  in  the  last  days  of  Lord  Kenyon. 
The  court  at  Westminster  was  so  constructed,  that  we  could  have  no 
communication  with  him  ;  but  I  have  a  lively  recollection  that  at  Guild- 
hall, the  students  having  a  box  close  by  him,  he  handed  the  record  to 
us,  and  he  would  point  out  to  us  the  important  issues  to  be  tried.  I  do 
not  remember  that  he  ever  publicly  alluded  to  our  presence 


LIFE   OK   LORD    MANSKIELU.  429 

The  marvellous  circumstance  is,  thai,  in  the  midst  ^"^,^- 
of  these  multifarious  antl  severe  studies,  Mr.  -Murray  He  "drinks 
was  "drinking   champagne    with    the  wits."'       1    am  pagne  with 
almost  afraid  to  record  it,  lest  it  should  seduce  some 
heedless  youths  into  the  false  and  deceitful  notion  that 
dissipation  is  compatible  with  success  in  our  profes- 
sion.    But  let  them  remember,  that  before  he  went  to 
IVi/fs  or  Button's  he  had  been  eight  or  ten  hours  busily 
employed  in  professional  studies;   and  that    when  he 
associated  with  gay  companions  he  never  so  indulged 
as  to  be  prevented  from  rising  to  light  his  own  fire 
next  morning,  or  from  sitting  down  to  his  books  with     • 
a  sound  stomach  and  a  clear  head.     Above  all,  before 
they  expose   themselves  to  temptation,  let  them  wait 
till   such    noctcs  cwitceque   dahii^   as   were   enjoyed    by 
Murrav  are  actually  in  their  power. 

The  most  intimate  and  familiar  friend  he  had  in  thcHisinti- 
world  was  Alexander  Pope!!!^    To  this  prince  of ^o^^^;""^ 

1.  Boswell's  Life  of  Johnson. 

2.  "  Nights  and  dinners  of  the  gods." 

3.  Alexander  Pope,  an  English  poet,  born  in  London,  May  22,  1688, 
died  at  Twickenham,  Middlesex,  May  30,  1744.  His  father  was  a  Roman 
Catholic,  who,  having  acquired  a  small  fortune  as  a  linen  merchant,  re- 
tired to  Binfield  in  Wmdsor  Forest.  Alexander  inherited  a  crooked  body 
and  a  sickly  constitution.  Having  taught  himself  to  write  by  copying 
out  of  printed  books,  he  learned  a  little  Greek  and  Latin  from  a  priest, 
and  was  then  sent  to  school,  first  at  Twyford,  where  he  was  flogged  for 
lampooning  his  master,  and  afterward  in  London,  where  he  studied  little 
but  Dryden,  Spenser,  Waller,  Ogilby's  translation  of  Homer,  and  Sandys's 
translation  of  Ovid.  Dryden  was  his  master  in  the  art  of  poetry.  The 
earliest  of  his  pieces  extant  is  an  "  Ode  on  Solitude,"  written  when  he 
was  about  twelve.  About  1704  he  was  introduced  by  Sir  William  Trum- 
bull to  the  veteran  dramatist  Wycherly,  under  whose  auspices  he  made 
his  first  acquaintance  with  the  coffee-house  wits  of  London.  In  1709  he 
established  his  position  as  the  first  poet  of  his  time,  by  the  publication  of 
his  "  Pastorals,"  written  five  years  before.  He  had  already  begun  the 
"  Essay  on  Criticism,"  which  was  published  anonymously  in  1 711,  and 
assailed  by  John  Dennis  with  the  most  extravagant  abuse,  while  Addison 
praised  it  in  the  "  Spectator"  (No.  253)  as  "a  masterpiece  in  its  kind." 
The  first  sketch  of  the  "  Rape  of  the  Lock,"  a  mere  skeleton  of  what  the 
poem  afterward  became,  appeared  in  Lintot's  collection  of  "  Miscellane- 
ous Poems  and  Translations  "  in  1712.  The  "  Dunciad  "  was  produced 
in   1728.     The  plan  was  borrowed  from   Dryden's  "  MacFlecknoe,"  and 
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CHAP,  poets  he  had  been  introduced,  while  at  Westminster 
School,  by  his  countryman  Lord  Marchmont,  and  a 
warm  and  steady  attachment  sprang  up  between  them. 
The  young  Scot  was  at  first  exceedingly  flattered  and 
delighted  by  the  notice  of  a  writer  of  such  celebrit}', 
w-hose  Pastorals  he  had  got  by  heart  when  a  child, 
but  whom,  till  he  was  sent  to  England,  he  had  never 
hoped  to  behold.  Afterwards  he  had  the  good  taste 
to  relish  the  exquisite  powers  of  conversation  which 
the  bard  could  display  in  the  companj"  of  those  he 
liked,  and  he  was  touched  by  experiencing  constant 
kindness  from  one  who  was  disposed  to  treat  nobles 
and  kings  with  disdain.  Pope,  on  the  other  hand,  in- 
tuitively discovered  the  genius  of  this  juvenile  wor- 
shipper, was  struck  b}-  his  extraordinary  accomplish- 
ments, agreeable  manners,  ingenuous  countenance,  and 
(it  is  said),  above  all,  by  the  silvery  tojies  of  his  voice, 
which  seemed  then,  and  ever  after,  to  have  doubled 
the  effect  of  all  his  other  powers  to  win  his  way  in  the 
world.*  In  such  favor  was  Murray,  that  when  he  had 
adopted  the  law  as  his  profession,  and  he  came  to  re- 
side as  a  student  at  Lincoln's  Inn,  the  autocrat  of  the 
literary  world,  anxious  for  his  success,  actuallj^  under- 
took to  teach  him  orator\' ; — not  the  composition  of 
orations,  but  the  varying  attitudes  and  intonation  with 
which  the}'^  should  be  delivered.  Murray  had  frequent 
invitations  to  Twickenham ;  and  Pope,  coming  to  Lin- 
coln's Inn,  would  spend  hours  in  instructing  him. 
One  day  the  pupil  was  surprised  by  a  gay  Templar, 

the  hero  at  first  was  Theobald,  who  in  a  later  edition  was  dethroned  to 
make  room  for  Coliey  Cibber.  The  sensation  caused  by  the  poem  was 
immense.  On  the  morning  of  publication,  the  "dunces"  besieged  the 
printer's  shop  in  crowds  to  prevent  its  sale,  and  failing  in  that,  held 
weekly  clubs  to  concert  hostilities. — Appl.  £ncyc.,  vol.  xiii.  p.  707. 

I.  The  fanciful  may  suppose  that  their  harmony  arose  from  vonal 
unison.  Dr.  Johnson,  in  his  Life  of  Pope,  says,  "  His  voice,  when  he 
was  young,  was  so  pleasing,  that  he  was'  called  in  fondness  the  littU 
nightingale. " 
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wlu)  CDulcl  take  tlir  liberty  of  entering  his  rooms  with-  *ytAf' 
out  the  cerenioiii(jus  introduction  of  a  servant,  in  the 
act  of  practising  tlie  graces  of  a  speaker  at  a  glass, 
while  Pope  sat  by  in  the  character  of  preceptor. 
Bishop  VVarburton '  accounts  for  the  extraordinary 
marks  of  kindness  which  Murray  thus  experienced  : 
"  Mr.  Pope  had  all  the  warmth  of  affection  for  this 
great  lawyer,  and  indeed  no  man  ever  more  deserved 
to  have  a  poet  for  his  friend  ;  in  the  obtaining  of  which, 
as  neither  vanity,  party,  nor  fear  had  a  share,  so  he 
supported  his  title  to  it  by  all  the  offices  of  a  generous 
and  true  friendship.'"^ 

Lord  Mansfield's  biographers  represent  him  as  now  Hf°'excu?- 
making  the  "grand  tour,"  and,  from  the  language  theVr°"'°     j 

o  r>  »  '  &       &  y  France  and 

employ,  it  might  be  supposed  that  he  spent  several '**!/• 
years  in  wandering  over  distant  lands  and  sojourning 
at  foreign  courts.^  He  did  cross  the  English  Channel, 
but,  upon  examining  dates,  it  will  be  found  that  his 
"  travels  over  the  continent  of  Europe "  shrink  into 
a  long-vacation  trip  to  France  and  Italy,  which  most 

1.  William  Warburton,  a  learned  English  prelate,  born  in  i6gS,  who 
was  brought  up  to  the  profession  of  an  attorney,  which  he  relinquished, 
and  after  going  through  a  course  of  study,  took  orders  without  having 
received  a  university  education.  He  afterwards  received  the  degree  of 
D.D.  by  mandamus  from  Cambridge.  After  acquiring  a  high  literary 
reputation  by  his  writings,  he  was  in  1759  consecrated  Bishop  of  Glouces- 
ter. His  greatest  work  was  the  "  Divine  Legation  of  Moses,"  in  which 
he  defended  revelation  upon  the  grounds  of  religious  deism  by  admitting, 
that  though  a  future  state  made  no  part  of  the  Jewish  legislator's  system, 
yet  that  the  truth  of  the  Mosaic  scheme  is  capable  of  a  moral  demonstra- 
tion. This  work  was,  however,  attacked  with  great  violence,  to  which 
Warburton  replied  with  haughtiness  and  asperity.  About  1740  he  be- 
came intimate  with  Pope,  after  he  had  written  several  letters  in  defence 
of  that  poet's  "  Essay  on  Man."  When  Pope  died  (1744)  he  left  half  of 
his  library,  and  other  valuable  property,  to  Warburton.  He  died  at 
Gloucester,  in  June,  1779. — Beeton's  Bio^.  Did. 

2.  Annotations  on  Pope's  Imitation  of  the  Sixth  Epistle  of  the  First 
Book  of  Horace. 

3.  Lord  Brougham  describes  him  as  "  enjoying  all  the  advantages  of 
a  finished  classical  education  ;  adding  to  this  tin  enlargement  of  mind 
derived  from  foreign  travel,  undertaken  at  an  age  when  attentive  observation 
can  be  accompanied  by  reflection."     {Statesmen,!.  100.) 
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practising  lawyers  have  taken.  On  the  24th  of  June, 
1730,  after  keeping  Trinity  Term  at  Lincoln's  Inn,  he 
was  present  in  the  schools  at  Oxford,  and,  with  the 
usual  forms,  received  the  degree  of  jM.A.  On  the  23d 
day  of  November  following,  he  was  called  to  the  bar 
in  Lincoln's  Inn  Hall ;  and  he  probably  had  returned 
some  weeks  previously,  to  make  preparations  for 
commencing  his  professional  career.'  I  believe  there 
is  not  extant  any  account  of  his  adventures — but  thus 
speculates  one  author,  who  would  have  us  believe 
that,  as  Gibbon  conceived  the  plan  of  his  "  Decline 
and  Fall "  on  viewing  the  ruins  of  the  Capitol,  so 
Murray  was  first  fired  with  the  ambition  of  being 
a  great  lawyer  and  orator  on  beholding  the  scene 
where  Cicero  had  triumphed : 

"At  Rome  Mr.  Murray  was  probably  inspired  and  animated 
with  the  love  of  Ciceronian  eloquence;  at  Rome  he  was  prompted 
to  make  Cicero  his  great  example  and  his  theme.  At  Tusculum, 
and  in  his  perambulations  over  classical  ground,  why  might  he 
not  be  emulous  to  lay  the  foundation  of  that  noble  superstructure 
of  bright  fame  which  he  soon  raised  after  he  became  a  member 
of  Lincoln's  Inn  .?  "  ^ 

I  make  no  doubt  that,  ever  industrious  and  eager 
for  improvement,  he  turned  his  jaunt  of  two  or  three 
months  to  the  best  advantage,  and  that,  having  intro- 
ductions to  our  ministers  abroad  and  to  the  most 
eminent  literary  characters  in  the  cities  which  he, 
visited,  he  saw,  and  reflected,  and  profited  more  in  this 
short  interval  than  the  ordinary  "  sons  of  earth,"  who 
waste  years  on  the  Continent,  chiefly  employed  in 
criticising  the    performances   of  opera   singers,  or  in 

1.  "At  a  Council  held  the  23d  day  of  Nov.  1730. — Ordered  that 
the  Hon"'  W"  Murray,  Esq",  one  of  the  fellows  of  this  Society,  being 
of  full  standing,  and  having  observed  the  rules  of  this  Society,  and  per- 
formed all  his  exercises,  be  called  to  the  bar,  first  paying  all  his  arrears 
and  duties  to  this  Society  ;  and  that  he  be  published  at  the  next  Exercises 
in  the  Hall." 

2.  HoUiday,  pp.  g,  10. 
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exposing  themselves  to  ridicule  for  their  determined    ^i^"^' 
adherence  to  English  prejudices  and  absurdities. 

When  he  put  on  the  long  robe,  it  may  be  safely  h^",^': 
affirmed  that  there  had  not  hitherto  appeared  at  the  p^'^'J^^'^J"^ 
English  bar  a  young  man  so  well  qualified  by  his^'°"'^- 
acquirements  to  follow  the  law  as  a  liberal  profession. 
Without  having  become  a  deep  blacl?=letter  lawyer, 
he  was  scientifically  familiar  with  our  municipal  juris- 
prudence, and  capable  of  conquering  any  particular 
point  in  it  which  he  might  have  occasion  to  encounter. 
He  had  made  himself  acquainted  not  only  with  in- 
ternational law,  but  with  the  codes  of  all  the  most 
civilized  nations,  ancient  and  modern ;  he  was  an 
elegant  classical  scholar ;  he  was  thoroughly  imbued 
with  the  literature  of  his  own  country;  he  had  pro- 
foundly studied  our  mixed  constitution ;  he  had  a 
sincere  desire  to  be  of  service  to  his  country,  and  he 
was  animated  by  a  noble  aspiration  after  honorable 
fame.  A  very  different  being  this  from  the  diill  plod- 
der, who,  having  gained  a  knowledge  of  forms  and 
technical  rules,  looks  only  to  make  his  bread  b}'  law  as 
a  trade — or  the  empty  adventurer,  who  expects  to  secure 
wealth  and  high  office  by  a  flashy  speech  ! 


END  OF  VOLUME   IN. 
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